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JUDICIAL  DISTBIOn  OF  THE  STATE  OF  MONTANA. 

1909. 


FiBST  Judicial  District. 

County  of  Lewis  and  Clark.    County  Seat,  Helena. 

District  Judges:  Hon.  James  M.  Clements;  Hon.  J.  Miller 
Smith. 

Officers :  County  Attorney,  H.  S.  Hepner,  Esq. ;  Clerk  of  Dis- 
trict Court,  F.  L.  Becce;  Sheriff,  M.  L.  Higgins. 

Second  Judicial  District. 

County  of  Silver  Bow.    County  Seat,  Butte. 

District  Judges:  Hon.  Michael  Donlan;  Hon.  J.  J.  Lynch; 
Hon.  J.  B.  McCleman. 

Officers:  County  Attorney,  Thomas  J.  Walker,  Esq.;  Clerk  of 
District  Court,  John  J.  Foley ;  Sheriff,  John  K.  O  'Bourke. 

Third  Judicial  District. 

Counties  of  Deer  Lodge,  Powell  and  Oranite. 

District  Judge:  Hon.  Oeorge  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  Anaconda) — 
County  Attorney,  W.  H.  Trippet,  Esq. ;  Clerk  of  District  Court, 
Barney  Hogan ;  Sheriff,  James  O  'Keef e. 

Officers  of  Powell  County  (County  Seat,  Deer  Lodge) — 
County  Attorney,  S.  P.  Wilson,  Esq.;  Clerk  of  District  Court, 
B.  Lee  Kelly ;  Sheriff,  Jos.  E.  Neville. 

Officers  of  Granite  County  (County  Seat,  Philipsburg) — 
County  Attorney,  W.  E.  Moore,  Esq. ;  Clerk  of  District  Court, 
George  O.  Burke;  Sheriff,  John  D.  Kennedy. 


viii  Judicial  Distbiots  of  thb 

FouBTH  Judicial  District. 

Oonnties  of  Missoula,  Ravalli  and  Sanders. 

District  Judges,  Hon.  P.  C.  Webster ;    Hon.  Henry  L.  Myers. 

Officers  of  Missoula  County  (County  Seat,  Missoula) — 
County  Attorney,  Ed.  C.  Mulroney,  Esq.;  Clerk  of  District 
Court,  Thos.  B.  Conlan;  Sheriff,  Davis  Graham. 

Officers  of  Ravalli  County  (County  Seat,  Hamilton) — County 
Attorney,  R.  Lee  McCullough,  Esq. ;  Clerk  of  District  Court,  A. 
C.  Baker;  Sheriff,  Wm.  Ward. 

Officers  of  Sanders  County  (County  Seat,  Thompson  Falls) — 
County  Attorney,  H.  C.  Schultz;  Clerk  of  District  Court,  W.  E. 
Nippert;  Sheriff,  Clyde  E.  Baker. 

Fifth  Judicial  District. 

Counties  of  Beaverhead,  Jefferson  and  Madison. 

District  Judge,  Hon.  Llewellyn  L.  Callaway. 

Officers  of  Beaverhead  County  (County  Seat,  Dillon) — • 
County  Attorney,  Henry  R.  Melton,  Esq.;  Clerk  of  District 
Court,  F.  A.  Hazelbaker;  Sheriff,  0.  C.  Gossman. 

Officers  of  Jefferson  County  (County  Seat,  Boulder) — 
County  Attorney,  D.  M.  Kelley,  Esq.;  Clerk  of  District  Court, 
Wm.  T.  Sweet;  Sheriff,  P.  J.  Manning. 

Officers  of  Madison  County  (County  Seat,  Virginia  City) — 
County  Attorney,  Julian  A.  Knight,  Esq.;  Clerk  of  District 
Court,  Matt.  Carey;  Sheriff,  N.  J.  Traufler. 

Sixth  Judicial  Distbiot. 

Counties  of  Park  and  Sweet  Orass. 

District  Judge,  Hon.  Frank  Henry. 

Officers  of  Park  County  (County  Seat,  Livingston) — County 
Attorney,  O.  M.  Harvey,  Esq. ;  Clerk  of  District  Court,  Arthur 
Davis;  Sheriff,  H.  McCue. 

Officers  of  Sweet  Grass  County  (County  Seat,  Big  Timber) 
— County  Attorney,  J.  T.  Vaughan,  Esq.;  Clerk  of  District 
Court,  F.  M.  Lamp ;  Sheriff,  0.  A  Fallang. 


Statb  of  Montana.  iz 

Sbybnth  Judicial  Distbiot. 

Counties  of  Custer  and  Dawson. 
District  Judge,  Hon.  Sydney  Sanner. 

Officers  of  Custer  County  (County  Seat,  Miles  City) — County 
Attorney,  S.  Walker,  Esq.;  Clerk  of  District  Court,  James  Q. 
Ramsey;  Sheriff,  H.  E.  Wells. 

Officers  of  Dawson  County  (County  Seat,  Glendive) — County 
Attorney,  F.  P.  Leeper,  Esq. ;  Clerk  of  District  Court,  Harry  A. 
Sample;  Sheriff,  A.  LarsoiL 


Eighth  Judicial  Distbict. 

County  of  Cascade.    County  Seat,  Great  Falls. 

District  Judge,  Hon.  Jere  B.  Leslie. 

Officers:  County  Attorney,  J.  W.  Speer,  Esq.;  Clerk  of  Dis- 
trict Court,  Geo.  Harper ;  Sheriff,  John  A.  Collins. 

Ninth  Jxtdicial  District. 

Counties  of  Gallatin  and  Broadwater. 

District  Judge,  Hon.  W.  B.  C.  Stewart 

Officers  of  Gallatin  County  (County  Seat,  Bozeman) — County 
Attorney,  Ben.  B.  Law,  Esq.;  Clerk  of  District  Court,  J.  A. 
Johnston;  Sheriff,  A.  H.  Sales. 

Officers  of  Broadwater  County  (County  Seat,  Townsend) — 
County  Attorney,  J.  A.  Matthews,  Esq. ;  Clerk  of  District  Court, 
F.  Bubser;  Sheriff,  W.  T.  Deadmond. 

Tenth  Judicial  District. 

Counties  of  Fergus  and  Meagher. 

District  Judge,  Hon.  E.  K.  Cheadle. 

Officers  of  Fergus  County  (County  Seat,  Lewistown)— 
County  Attorney,  John  C.  Huntoon,  Esq.;  Clerk  of  District 
Court,  J.  B.  Bitch ;  Sheriff,  Ed.  Martin. 


z  Judicial  Distbigts  of  the  State  of  Montana. 

Officers  of  Meagher  County  (County  Seat,  White  Sulphur 
Springs)— County  Attorney,  W.  L.  Ford,  Esq.;  Clerk  of  Dis- 
trict Court,  P.  H.  Mayn;  Sheriff,  Geo.  L.  Williams. 

Eleventh  Judicial  District. 

Counties  of  Flathead  and  Teton. 

District  Judge,  Hon.  John  E.  Erickson. 

Officers  of  Flathead  County  (County  Seat,  Kalispdl)— 
County  Attorney,  J.  H.  Stevens,  Esq. ;  Clerk  of  District  Court, 
Sam.  D.  McNeely;  Sheriff,  W.  H.  O'Connell. 

Officers  of  Teton  County  (County  Seat,  Chouteau) — County 
Attorney,  0.  D.  Gray,  Esq.;  Clerk  of  District  Court,  S.  Mc- 
Donald; Sheriff,  Jas.  Gibson. 

Twelfth  Judicial  Distbict. 

Counties  of  Chouteau  and  Valley. 

District  Judge,  Hon.  John  W.  Tattan. 

Officers  of  Chouteau  County  (County  Seat,  Fort  Benton) — 
County  Attorney,  F.  A.  Carnal,  Esq.;  Clerk  of  District  Court, 
C.  H.  Boyle;  Sheriff,  Frank  McDonald. 

Officers  of  Valley  County  (County  Seat,  Glasgow) — County 
Attorney,  Thos.  Dignan,  Esq.;  Clerk  of  District  Court,  C.  C. 
Beede;  Sheriff,  S.  C.  Small. 

Thietbbnth  Judicial  District. 

Counties  of  Carbon,  Rosebud  and  Yellowstone. 

District  Judge,  Hon.  Sydney  Fox. 

Officers  of  Carbon  County  (County  Seat,  Red  Lodge)— » 
County  Attorney,  A.  C.  Spencer,  Esq. ;  Clerk  of  District  Court, 
H.  A.  Simmons;  Sheriff,  F.  S.  Bachelder. 

Officers  of  Rosebud  County  (County  Seat,  Forsyth) — County 
Attorney,  Geo.  A.  Horkan,  Esq. ;  Clerk  of  District  Court,  D.  J. 
Muri ;  Sheriff,  R.  J.  Guy. 

Officers  of  Yellowstone  County  (County  Seat,  Billings) — 
County  Attorney,  H.  L.  Wilson,  Esq.  ;•  Clerk  of  District  Courts 
Lorin  T.  Jones;  Sheriff,  John  C.  Orrick. 


*Nat  Q.  Carwilt  declared  elected  on  contest.    Appeal  pending  in  Supreme 
Court. 
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STATE    OF   MONTANA. 


In  Force  from  and  After  January  4, 1909. 


I. 

RECORD  OF  COMMISSIONS  AND  OATHS. 

1.  Commissions  and  Oaths. — The  commissions  and  oaths 
of  the  Justices  and  Clerk  of  this  Court,  and  the  Attorneys 
General,  shall  be  recorded  in  the  records  of  this  Court.  * 

2.  Minutes  of  Court. — The  Minutes  of  this  Court  shall  be 
approved  by  the  Chief  Justice  (or  in  his  absence  by  the  senior 
Associate  Justice),  and  attested  by  the  Clerk. 

n. 

ORIGINAL  PROCEEDINGS. 

1.  How  Commenced  and  Conducted. — Proceedings  com- 
menced in  this  Court  originally  to  obtain  writs  of  habeas  cor- 
puSf  injunction,  review,  mandate,  quo  warranto,  and  other 
remedial  writs  or  orders,  shall  be  commenced  and  conducted 
in  the  manner  prescribed  by  the  Code  of  Civil  Procedure  for- 

the  conduct  of  such  proceedings  in  the  District  Court. 

(xxiii) 
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2.  Application,  What  to  Contain. — ^The  application  for  the 
issuance  of  any  of  the  above  writs  or  orders,  except  habeas 
corpus,  must  set  forth,  in  addition  to  the  other  requisite 
matters,  the  reasons  which  render  it  necessary  that  the  writ 
should  issue  originally  from  this  Court,  and  the  sufficiency 
or  insufficiency  of  the  reasons  so  set  forth  will  be  determined 
by  the  Court  in  awarding  or  refusing  the  writ  or  order. 

3.  Certiorari,  Application,  What  to  Contain. — ^Application 
for  writs  of  review  shall  set  out  copies  of  the  judgment  or  or- 
ders sought  to  be  annulled  or  modified. 

4.  Applications,  Where  Filed. — ^In  all  proceedings  and 
actions  commenced  in  this  Court  originally,  the  plaintiff  shall 
file  his  application  with  the  Clerk  of  this  Court  prior  to  its 
presentation  to  this  Court. 

6.  Briefs,  Preparation  and  Filing. — ^In  all  proceedings  and 
actions  commenced  in  this  Court  originally  each  party  shall 
file  with  the  Clerk  of  this  Court  at  or  before  the  time  set  for 
final  hearing,  eight  copies  of  the  brief  of  his  argument,  con- 
taining a  recital  of  the  facts  and  exhibiting  a  clear  statement 
and  orderly  arrangement  of  the  points  of  law  to  be  discussed 
and  the  authorities  relied  upon  in  support  of  each  point.  Said 
brief  shall  be  printed  in  conformity  to  the  requirements  of 
Subdivision  1  of  Rule  X  of  this  Court,  unless,  upon  applica- 
tion and  for  good  cause  shown,  the  Court  order  otherwise. 
A  failure  to  comply  with  the  requirements  of  this  subdivision 
may  result  in  a  dismissal  of  the  proceedings  or  action,  or  a 
refusal  to  hear  the  party  in  default. 

6.  Hearing,  When  Had. — ^Unless  otherwise  ordered,  the 
hearing  of  an  original  proceeding  or  action  will  not  be  had 
on  the  return  day.  After  issue  joined,  the  Court  will,  on  its 
own  motion  or  on  motion  of  either  party,  advance  the  cause  or 
appoint  a  time  for  the  hearing.  Otherwise  the  cause  must 
stand  for  hearing  in  its  chronological  order. 

7.  Applications,  How  Made.— Application  to  this  Court  for 
writs  or  orders  must  be  presented  by  the  parties  in  person,  or 
by  counsel,  and  in  open  Court;    under  no  circumstances  will 
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the  CoTzrt  entertain  such  application  when  made  through  the 
medium  of  the  Clerk; 

Provided,  always,  that  motions  to  advance,  to  reinstate,  to 
dismiss,  to  affirm,  to  modify,  to  strike  out,  to  tax  or  to  allow 
costs,  to  quash,  for  rehearings,  to  correct  the  transcript,  mo- 
tions based  upon  suggestions  of  diminution  of  the  record, 
motions  for  substitutions  of  parties,  and  motions  touching 
the  time  of  filing  or  serving  briefs,  may  be  presented  by  filing 
the  same  with  the  Clerk,  and  will  be  considered  in  regular 
order. 

nL 

CERTIFICATES  OF  PROBABLE  CAUSE. 

Applications,  How  and  Upon  What  Kade. — ^Application  for 
the  certificate  of  probable  cause  of  appeal  provided  for  in 
Section  9403,  Revised  Codes,  may  be  made  to  a  Justice  of  this 
Court  only  after  application  and  refusal  thereof  by  the  Judge 
of  the  Court  in  which  the  conviction  was  had,  or  upon  proof 
of  his  absence,  or  inability  to  act,  and  upon  at  least  three 
days'  notice  to  the  County  Attorney.  The  applicant  shall 
produce  at  the  hearing  the  proposed  record  on  appeal,  or  the 
settled  bill  of  exceptions,  or  certified  copy  thereof. 

IV. 

APPEALS  IN  CIVIL  CASES. 

1.  Record  on  Appeal. — ^Appellant  is  charged  with  the  duty 
of  having  the  transcript  perfected  and  filed  with  the  Clerk  of 
this  Court,  in  accordance  with  the  statute  and  these  Rules. 

2.  Time  of  Filing.— The  transcript  shall  be  filed  by  the 
appellant  with  the  Clerk  of  this  Court  within  sixty  days  after 
such  appeal  is  perfected;  or  the  appeal  will  be  subject  to 
dismissal  on  motion  of  the  adverse  party;  but  if  it  appear  that 
the  delay  has  been  without  laches  on  the  part  of  appellant,  his 
appeal  will  not  be  dismissed  for  such  delay,  until  reasonable 
time  is  allowed  for  filing  the  record. 
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3.  Hotions  to  Dismiss  for  Laches. — ^Motion  to  dismiss  an 
appeal  for  failure  to  file  the  record  within  the  time  required^ 
shall  be  accompanied  by  a  certified  copy  of  the  notice  of  ap- 
peal, and  praecipe,  if  one  has  been  filed;  and  a  certificate  of 
the  Clerk  of  the  Trial  Court,  showing  whether  the  case  was 
originally  instituted  in  the  District  Court,  or  was  there  on 
appeal  from  an  inferior  court,  and  the  nature,  amount  and 
date  of  judgment  or  order  appealed  from;  the  date  of  filing 
notice  and  undertaking  on  appeal;  the  date  of  service  of 
such  notice,  and  whether  appellant  has  requested  or  received 
a  duly  certified  transcript,  and  the  time  of  such  request,  or 
delivery  thereof,  as  the  case  may  be.  No  appeal  shall  be 
dismissed  for  failure  to  file  the  record  within  the  time  required 
by  these  rules,  unless  the  motion  to  dismiss  shall  have  been 
filed,  and  notice  thereof  given  to  the  appellant,  prior  to  the 
filing  of  the  record. 

4.  Suggestion  of  Diminution  by  Appellant.— Nor  shall  the 
appeal  be  dismissed  because  the  transcript  is  imperfect,  it  not 
being  prepared  as  directed  by  the  praecipe;  but  this  Court 
will,  on  suggestion  of  diminution,  order  the  Clerk  of  the  Trial 
Court  to  correct  the  transcript,  or  supply  the  portions  lacking, 
as  the  case  may  require. 

Same,  by  Respondent. — Respondent  may  likewise  make  sug- 
gestion of  diminution  of  record  in  any  respect  he  may  deem 
necessary;  whereupon  if  the  suggestion  appears  to  be  proper, 
an  order  will  be  made  requiring  such  parts  of  the  record  sug- 
gested to  be  certified  to  this  Court. 

6.  Correction  of  Error  in  Record. — Either  party  may,  in 
writing,  suggest  error  or  defect,  wherein  the  transcript  does 
not  conform  to  the  original,  and,  upon  notice  to  the  adverse 
party,  obtain  an  order  of  this  Court  requiring  the  Clerk  of  the 
Trial  Court  having  in  custody  the  original  record,  either  to 
compare  and  correct  the  transcript. on  file  in  this  Court,  or  to 
certify  a  supplemental  transcript  of  such  parts  of  the  record 
as  may  be  thus  questioned.    If  such  error  or  defect  be  disputed 


BULES  OF  THB  SUPRBMB   COUBT.  ZXVii 

1)7  the  adverse  party,  the  suggestion  must  be  verified  in  the 
manner  required  by  law  for  verification  of  pleadings. 

Notice  to  Adverse  Party. — ^Applications  under  Sections  4  and 
5  of  this  Rule  shall  be  made  upon  five  days'  notice  to  the  ad- 
verse party. 

V. 
PROOF  OF  EXCEPTION. 

Application,  How  Made. — ^In  case  any  Judge  of  the  District 
Court  fail  or  refuse,  upon  proper  presentation  or  request,  to 
allow,  settle,  and  certify  an  exception,  or  statement  of  the 
case,  in  accordance  with  the  facts  and  the  law  and  practice  in 
such  cases,  the  party  aggrieved  may,  within  twenty  days  there- 
after, present  to  this  Court,  or  any  two  Justices  thereof,  a  pe- 
tition verified  by  the  oath  of  the  party  aggrieved,  or  his  attor- 
ney, setting  forth  the  facts  in  relation  to  such  failure  or  re- 
fusal; and  thereupon  this  Court,  or  such  Justices  thereof, 
will,  if  sufficient  grounds  appear  therefor,  issue  an  order 
grantiikg  leave  to  the  petitioner  to  prove  before  a  referee  to 
be  nanaed  in  such  order,  or  by  depositions,  to  be  taken  in 
the  manner  prescribed  by  statute,  the  fact  in  relation  to  such 
exception,  or  bill  of  exceptions,  or  statement  of  the  case,  and 
the  failure  or  refusal  to  allow,  certify  or  settle  the  same. 

Copy  of  Order,  Service. — ^A  copy  of  such  order  must  be 
served  on  the  adverse  party  to  the  action  or  proceeding, 
wherein  such  failure  or  refusal  is  alleged  to  have  occurred,  or 
bis  attorney,  together  with  the  notice  of  the  time  and  place 
of  takioff  Mfich  testimony. 

VI. 
TRANSCEIPTS— HOW  PREPARED. 

1.  Civil  Appeals. — In  all  civil  cases  wherein  insufficiency  of 
the  evidence  to  justify  the  verdict  or  decision  of  the  Court  is 
relied  upon  by  the  appellant,  the  transcripts  shall  be  printed 
on  unruled  white,  uncalendared  book  paper,  ten  inches  long 
by  seven  inches  wide,  with  a  margin  on  the  outer  edge  not  less 
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than  two  inches  wide.    Small  pica  solid  is  the  smallest  letter 
and  most  compact  form  of  composition  allowed. 

2.  Oriminal  Appeals. — ^In  all  criminal  cases,  and  in  all  civil 
cases  except  as  specified  in  Subdivision  1  above,  the  transcripts 
shall  be  plainly  written  with  a  typewriter  with  record  ink,  on 
one  side  of  white  typewriter  paper,  eight  and  one-half  inches 
wide  and  thirteen  inches  long,  with  a  margin  of  one  and  one- 
half  inches  on  the  left-hand  side  of  the  page,  and  securely  fast- 
ened at  the  side,  and  shall  be  bound  in  black  pasteboard  cov- 
ers.   In  no  case  shall  carbon  copies  be  filed  in  this  Court. 


vn. 

AERANGEMENT  OP  TRANSCRIPT. 

1.  First  Page  and  Cover. — On  the  first  page  and  cover  of 
all  transcripts  must  be  stated  the  title  of  this  Court,  the  title 
of  the  case  in  the  Court  below  (substituting  for  the  words 
Plaintiflf  or  Defendant,  the  words  "Appellant"  or  *' Respond- 
ent" as  the  case  may  require),  the  names  of  counsel  for  ap- 
pellant and  respondent,  and  the  words  "Transcript  on  Ap- 
peal," followed  by  a  statement  of  the  District  and  County 
from  which  the  appeal  is  taken.  The  first  paper  in  all  tran- 
scripts must  state  the  title  of  the  Court  and  case  as  in  the  Court 
below;  but  from  all  the  following  papers,  orders  or  proceed- 
ings it  must  be  omitted,  and  the  name  of  the  paper,  order  or 
proceeding  simply  given. 

2.  Arrangement  and  Index. — ^The  transcript  shall  be 
chronologically  arranged,  and  contain  an  index,  shoWing  the 
page  of  each  pleading,  document,  exhibit,  order  and  proceed- 
ing, and  the  testimony  or  affidavit  of  each  witness  comprised 
therein. 

Paging. — ^Each  transcript  must  be  paged  at  the  top  and  the 
lines  numbered  on  the  left  margin  of  the  page,  except  that  in 
printed  transcripts  only  every  tenth  line  need  be  numbered. 

3.  Testin^ony  to  be  in  Narrative  Form,  When  to  be  Pre- 
sented by  Question  and  Answer. — ^Unless  otherwise  ordered 
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hj  the  District  Court,  the  testimony  shall  be  reduced  to  nar- 
rative form,  and  if  not  so  reduced  may  be  stricken  out; 
Provided,  howeyer,  that  in  equity  cases  and  in  matters  and  pro- 
ceedings of  an  equitable  nature,  wherein  questions  of  fact 
arising  upon  the  evidence  presented  in  the  record  are  to  be 
submitted  for  review  by  this  Court,  the  testimony  relating  to 
such  questions  shall  be  presented  by  question  and  answer. 

4.  Identification  of  Matter  Sef erred  to  in  Exceptions  or 
Motions. — ^Where  an  exception  refers  to  matters  in  pleadings, 
evidence  or  other  proceedings,  which  the  Court  struck  out,  or 
refused  to  strike  out,  on  motion,  such  exception  must  recite 
the  matter  in  question. 

6.  Bmnmons,  Writs  and  Formal  Parts  of  Papers  Omitted. — 
In  no  case  shall  the  siuomons  or  other  process  or  writ  be  in- 
serted in  a  transcript  unless  a  question  arise  in  respect  to  the 
same.  Unless  some  question  is  predicated  upon  the  formal 
parts  of  pleadings,  motions,  depositions,  exhibits  or  other  pa- 
pers filed  in  the  Trial  Court,  and  made  part  of  the  record  on 
appeal,  the  same  must  be  omitted  in  preparing  the  record, 
after  once  stating  the  venue  and  title,  giving  the  names  of 
the  parties  in  full,  and  thereafter  the  venue  and  title  may  be 
indicated  by  the  words  ** title  of  case"  and  likewise. 

a.  Formal  Parts  of  Depositions. — Notices,  interrogatories, 
certificates  of  ofScers  taking  the  same,  signatures  of  witnesses, 
etc.,  may  be  omitted,  the  substance  of  the  testimony  contained 
in  the  depositions  being  reduced  to  narrative  form. 

b.  Same — ^Deeds,  Mortgages,  etc. — So  with  deeds,  mort- 
gages, contracts  and  other  exhibits,  the  indorsement  thereon 
of  certificates  of  acknowledgment  and  recording  may  be  omit- 
ted, and  only  the  material  part  stated. 

c.  Some — ^Indorsements. — All  indorsements  made  by  offi- 
cers may  be  omitted  in  preparing  the  record,  except  the  date 
of  the  filing  of  papers  in  the  Trial  Court,  which  ought  to  ap- 
pear in  the  record  by  simply  noting  ** filed  ,** 

giving  the  date  of  filing. 
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d.  Repetition  of  Papers. — No  paper  shall  be  printed  or 
written  in  the  transcript  more  than  once.  Instead  of  repe- 
tition, appropriate  reference  may  be  made. 

6.  Strict  Compliance — Penalty,  Dismissal. — ^A  strict  com- 
pliance with  the  foregoing  requirements  will  be  exacted  in  all 
•cases,  whether  objection  be  made  by  the  opposite  party  or  not ; 
and  for  any  violation  or  neglect  in  these  respects  which  is 
found  to  obstruct  the  examination  of  records,  the  appeal  may 
be  dismissed,  or  the  Court  may  order  the  offending  party  to 
pay  the  costs  of  such  transcript,  or  any  part  thereof,  unless 
the  matter  objected  to  is  inserted  by  order  of  the  Court  or 
Judge  below. 

vin. 

ORIGINAL  EXHIBITS. 

1.  Incorporation  of,  in  Record — Withdrawal — Whenever  in 
the  trial  of  an  action  or  other  proceeding  appealed  to  this 
Court,  an  exhibit  of  a  printed  book  or  pamphlet  or  other 
printed  or  engraved  matter,  or  a  model,  drawing,  map,  trade- 
mark, plans  or  illustrations,  or  other  matter  formed,  drawn, 
printed  or  engraved,  is  introduced  or  offered  in  evidence,  and 
it  is  desired  by  either  party  to  use  the  same  original  exhibit 
as  part  of  a  statement  on  motion  for  new  trial,  or  in  a  bill 
of  exceptions,  such  exhibit,  authenticated  by  a  certificate  of 
the  Judge  of  the  Trial  Court  thereon  or  attached  thereto,  may 
be  brought  to  this  Court  in  its  original  form  as  introduced  in 
evidence,  either  bound  in  the  transcript  of  the  record  on  ap- 
peal, if  convenient  to  do  so,  or  as  an  exhibit  accompanying 
such  record  to  this  Court.  Any  such  exhibit  bound  in  the  record 
filed  in  this  Court  shall  not  be  withdrawn;  but  any  such  ex- 
hibit not  bound  in  the  record  may  be  withdrawn  after  deter- 
mination of  the  case  by  order  of  the  Court  or  any  Justice 
thereof. 

2.  Copies — When  Production  of  Original  may  be  Ordered. 
Whenever  the  record  contains  a  transcript  of  any  document, 
writing,  map,  drawing,  engraving,  or  printed  matter,  which 
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was  introduced  in  evidence,  in  a  case  brought  to  this  Court 
on  appeal,  and  it  is  deemed  expedient  to  have  the  same  here 
for  examination  in  the  original  form,  an  order  will  be  made 
requiring  the  officer  or  party  having  the  same  in  custody  to 
place  such  original  exhibit  in  the  custody  of  the  Clerk  of  this 
Court.  Any  such  exhibit  may  be  withdrawn  by  the  party 
entitled  to  the  custody  thereof,  after  determination  of  the  ap- 
peal, by  application  to  the  Clerk  of  this  Court. 


SERVICE  AND  FILING  OF  TRANSCRIPTS. 

1.  Civil  Appeals. — ^In  all  civil  cases  the  transcript  shall  be 
filed,  and  a  copy  thereof  served  upon  the  adverse  party  or  his 
attorney  within  five  days  after  filing  of  the  same,  and  if  there 
be  more  than  one  adverse  party  appearing  by  different  attor- 
neys, on  each  party  or  the  attorney  of  each  party  so  appearing. 

2.  Printed  Record — ^Authentication. — ^In  cases  wherein  tran- 
scripts are  required  to  be  printed,  a  duly  authenticated  printed 
copy  thereof  shall  constitute  the  record  of  the  case  in  this 
Court. 

3.  Same — Copies  for  Justices. — ^When  transcripts  are 
printed,  a  copy  shall  be  lodged  with  the  Clerk  for  each  of  the 
Justices. 

4.  Criminal  Appeals. — In  criminal  cases  no  copies  of  the 
transcript  need  be  served. 

X. 

BRIEFS. 

1.  Kind  of  Paper — Size. — ^Briefs  shall  be  printed  upon  pa- 
per of  the  same  character,  with  type  of  the  same  size,  and  the 
pages  shall  be  of  the  same  dimensions,  as  provided  by  these 
Rules  with  respect  to  transcripts,  which  are  required  to  be 
printed. 

2.  Time  of  Filing  and  Service — Number. of  Copies. — The 

counsel  for  appellant  shall  file  with  the  Clerk  of  this  Court 
eight  copies,  and  serve  on  opposing  counsel  one  copy  of  the 
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printed  brief,  within  forty-five  days  after  the  transcript  is 
filed  in  this  Court,  except  in  cases  advanced  on  the  calendar, 
in  which  case  briefs  shall  be  filed  and  served  within  such  time 
as  may  be  ordered  by  the  Court  in  the  order  of  advancement. 

3.  Contents  of  Appellant ^s  Brief. — The  appellant's  brief 
shall  contain,  in  the  order  here  stated : 

a.  Statement  of  Case. — ^A  concise  abstract  or  statement  of 
the  case,  presenting  succinctly  the  questions  involved,  and  the 
manner  in  which  they  are  raised.  The  abstract  shall  refer  to 
the  page  numbers  in  the  transcript  in  such  manner  that  plead- 
ings, evidence,  orders  and  the  judgment  may  be  easily  found ; 
Provided,  that  in  cases  in  which  the  transcripts  are  not  printed, 
the  briefs  shall  contain  so  much  of  the  record  as  is  necessary 
to  make  out  the  appellant's  case,  with  references  to  the  tran- 
script by  page  and  marginal  numbers. 

b.  Specification  of  Errors. — ^A  specification  of  errors  relied 
upon,  which  shall  be  numbered  and  shall  set  out  separately 
and  particularly  each  error  intended  to  be  urged.  When  the 
error  alleged  is  to  the  admission  or  to  the  rejection  of  evi- 
dence, the  specification  shall  quote  the  full  substance  of  the 
evidence  admitted  or  rejected.  When  the  error  alleged  is  to 
the  charge  of  the  Court,  the  specification  shall  set  out  the  part 
referred  to  in  totidem  verbs,  whether  it  be  instructions  given  or 
instructions  refused. 

c.  Argument,  References  to  Pages  of  Record. — ^A  brief  of 
the  argument,  exhibiting  a  clear  statement  of  the  points  of 
law  to  be  discussed,  with  a  reference  to  the  page  of  the  rec- 
ord, and  the  authorities  relied  upon  in  support  of  each  point. 

d.  Citations,  How  Made.— Citation  of  authorities  shall  be 
by  title  of  case,  and  volume  and  page  of  report. 

e.  Amendments. — After  the  brief  on  behalf  of  the  appellant 
has  been  filed,  no  motion  for  leave  to  amend  the  same  by  in- 
serting therein,  or  adding  thereto,  any  specification  of  error, 
or  by  incorporating  new  matter  of  substance  in  the  statement 
or  abstract  of  the  case,  will  be  entertained.    By  consent  of 
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respondent,  in  writing,  and  without  leave  of  Court,  the  brief 
may  be  amended  in  the  particulars  mentioned,  or  in  any  other 
respect,  or  a  new  brief  may  be  filed  at  any  time  before  the 
cause  is  submitted.  The  Court  will,  in  proper  cases,  upon 
seasonable  application  and  upon  such  terms  as  it  may  pre- 
scribe, permit  the  brief  to  be  amended,  or  a  new  brief  filed, 
so  as  to  meet  the  requirements  of  Subdivision  1  and  of  Para- 
graphs c  and  d  of  this  subdivision.  Upon  its  own  motion, 
and  in  its  discretion,  the  Court  may  at  any  time,  order  a  brief 
to  be  amended  or  changed  in  any  particular,  or  a  new  brief 
filed. 

4.  Respondent's  Brief,  Filing  and  Service,  Copies. — Coun- 
sel for  respondent  shall  file  with  the  Clerk  eight  printed  cop- 
ies of  his  brief  and  serve  one  upon  counsel  for  appellant  within 
forty-five  days  after  appellant's  brief  shall  have  been  served 
upon  him.  His  brief  shall  be  of  like  character  with  that  re- 
quired of  appellant,  omitting  any  specification  of  errors,  and 
a  statement  of  the  case,  unless  that  presented  by  the  appellant 
is  controverted. 

5.  Failure  to  Ffle  Briefs,  EfTect. — ^When,  according  to  this 
Rule,  appellant  is  in  default,  the  case  may  be  dismissed  on 
motion;  and  when  a  respondent  is  in  default,  he  will  not  be 
heard  except  on  consent  of  his  adversary  or  by  request  of  the 
Court. 

6.  Filing— Extension  of  Time. — ^No  extension  of  time  for 
filing  briefs  shall  be  allowed,  except  upon  a  showing  that  such 
extension  is  necessary. 

7.  Service  on  Attorney  Gkneral. — Provided,  however,  that 
in  all  cases  wherein  the  Attorney  General  is  required,  by  vir- 
tue of  his  ofiice,  to  appear,  five  copies  of  the  brief  of  opposing 
counsel  shall  be  served  upon  the  Attorney  General. 

XI. 
OEAL  AEGUMENT. 

Time  Allowed  to  Each  Party. — One  hour  and  ten  minutes 
-will  be  allowed  to  appellant,  and  fifty  minutes  to  respondent 
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for  argument,  and  no  more,  without  special  leave  of  Court 
granted  before  the  argument  begins. 

xn. 

CALENDAR. 

1.  Cases,  How  Docketed. — Cases  shall  be  placed  upon  the 
calendar  by  the  Clerk  in  the  order  in  which  they  are  filed  and 
docketed. 

■ 

2.  Setting  Oases  for  Argument. — ^As  often  as  found  con- 
venient, cases  will  be  set  for  argument  by  the  Court,  as 
reached  in  the  order  in  which  they  stand  upon  the  docket,  ex- 
cept such  cases  as  are  determined  to  be  entitled  to  precedence, 
or  as  otherwise  ordered  by  the  Court. 

3.  Advancement  of  Oases. — ^Appeals  in  criminal  cases;  ap- 
peals from  orders  dissolving,  or  refusing  to  dissolve,  granting 
or  refusing  to  grant  writs  of  injunction;  appeals  from  orders 
dissolving  or  refusing  to  dissolve  attachments;  appeals  from 
orders  appointing  or  refusing  to  appoint  receivers,  and  from 
orders  refusing  to  vacate  orders  appointing  receivers;  ap- 
peals from  orders  or  judgments  holding  appellant  in  custody; 
and  all  original  proceedings  are  entitled  to  precedence,  and 
will,  upon  motion  of  either  party,  be  advanced  on  the  calen- 
dar. 

4.  Short  Oause  Calendar. — ^There  will  be  placed  upon  the 
short  cause  calendar  cases  in  which  it  is  made  to  appear  to  the 
satisfaction  of  the  Court  that  the  cause  depends  solely  upon 
the  former  decisions  of  this  Court. 

5.  Submission  on  Briefs. — Cases  on  appeal  may  be  submit- 
ted on  briefs  at  any  time  by  filing  stipulation  of  counsel  to 
that  effect,  which  cases  will  then  be  considered  and  determined 
when  reached  in  chronological  order. 
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PETITIONS  FOR  REHEARING. 

Petition,  Time  for  Filing,  Service  of  Copy,  Oonsideration 
Without  Argument. — ^Petitions  for  rehearing,  stating  the 
grounds,  points  and  authorities  relied  on,  may  be  filed  within 
fifteen  days  after  the  decision  of  the  Court,  and  a  copy  thereof 
served  upon  the  adverse  party,  who  may  present  objections 
thereto  within  ten  days  after  such  service.  The  petition  for 
rehearing  will  be  considered  without  argument. 

XIV. 
SUBMISSIONS  OP  MOTIONS. 

1.  Motions  to  be  Filed  and  Copy  Served.— All  motions  shall 
be  printed  or  typewritten,  stating  the  grounds  thereof,  and 
filed,  and  copy  served  on  counsel  for  adverse  party,  if  any 
counsel  has  entered  an  appearance;  otherwise  on  the  Clerk 
of  the  Court  for  the  party  or  counsel. 

2.  Motions  Determined  Without  Argument. — ^Unless  other- 
wise  ordered,  motions  will  be  considered  and  disposed  of  with- 
out argument;  but  citation  of  authorities  may  accompany 
the  motion. 

3.  Motions — Preparation — Service — Briefs  in  Beply. — Mo- 
tions shall  be  printed  or  typewritten,  accompanied  by  citation 
of  authorities  relied  on,  and  filed ;  and  copy  thereof  served  on 
the  adverse  party  at  least  ten  days  before  the  time  set  for 
hearing  on  the  merits,  or  within  such  time  as  may  be  fixed  by 
the  Court.  Thereupon  the  adverse  party  may,  within  ten  days 
after  the  service  thereof,  or  within  such  time  as  may  be  al- 
lowed by  the  Court,  file  and  serve  on  the  other  his  brief  in 
opposition  to  the  motion.  Such  motion  shall  then  be  consid- 
ered and  disposed  of  by  the  Court  without  argument. 
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XV. 

PERMISSION  TO  TAKE  RECORD  FROM 

CLERK  ^S  OFFICE. 

Becords  of  Court — ^Time  Within  Which  to  be  Betumed. — 

The  records  and  other  papers  of  this  Court  shall  not  be  taken 
therefrom  except  by  counsel,  on  permission  of  the  Clerk,  and 
when  so  taken  shall  not  be  retained  out  of  the  clerk's  office 
more  than  ten  days  in  any  case,  and  shall  be  returned  within 
a  shorter  period  upon  notice. 

XVI. 

PROCEDURE  IN  CASE  OF  DEATH ,  DISABIL- 
ITY OR  TRANSFER  OF  INTEREST. 

Substitution  of  Parties. — ^In  event  of  the  death,  disability 
or  transfer  of  interest  of  a  party  to  an  appeal  pending  in  this 
Court,  such  fact  shall  be  suggested  in  writing,  and  (unless  the 
cause  of  action  abate)  the  legal  representative  of  the  party 
deceased  or  disabled,  or  successor  to  the  party  transferring  his 
interest,  shall,  on  motion,  be  substituted. 

xvn. 

COSTS  OF  APPEAL. 

To  Whom  Taxed. — ^In  all  cases  the  costs  of  appeal  shall  be 
taxed  against  the  unsuccessful  party,  unless  otherwise  ordered 
by  this  Court,  and  the  remittitur  shall  be  accompanied  by  an 
itemized  statement  of  such  costs  as  are  paid  to  the  clerk  of 
this  Court. 

Remittitur — Contents. — ^In  all  such  cases  the  Clerk  of  this 
Court  shall,  unless  otherwise  directed  by  the  Court,  include  in 
the  order  or  judgment  of  affirmance,  reversal  or  modification, 
and  in  the  remittiiurf  a  clause  awarding  the  costs  of  appeal 
to  the  prevailing  party,  appellant  or  respondent,  to  be  recov- 
ered of  the  unsuccessful  party  after  ascertainment  or  taxa- 
tion thereof  in  the  Court  below  in  the  manner  prescribed  by 
law. 
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xvm. 

ASSESSMENT   OF  DAMAGES   FOR   APPEAL 

WITHOUT  MERIT. 

Frivoloiifl  Appealft— Penalty. — If  the  Court  is  satisfied  from 
the  record,  and  the  presentation  of  the  appeal,  that  the  same 
was  taken  withont  substantial  or  reasonable  ground,  but  ap- 
parently for  the  purposes  of  delay  only,  such  damages  may 
be  assessed,  on  determination  thereof,  as  from  the  circum- 
stances are  deemed  proper. 

xvnia. 

JUDGMENT  BOOK. 

Contents. — ^The  Clerk  of  the  Court  shall  keep  a  book  to  be 
known  as  the  ''Judgment  Book,"  in  which  he  shall  enter  all 
judgments  rendered  in  actions  and  proceedings  originally  in- 
stituted in  this  Court* 

XTX, 
REMITTITUR,  WHEN  ISSUED. 

Tune  for  Issuance. — Bemittitur  may,  in  cases  where  it  is 
deemed  proper,  be  ordered  forthwith;  otherwise  the  same 
shall  be  issued  on  application  at  any  time  fifteen  days  after 
decision,  unless  motion  for  rehearing  or  modification  of  judg- 
ment or  order  has  been  made. 

Copy  of  Opinion  to  Accompany,  When.— A  copy  of  the  opin- 
ion must  accompany  the  remittitur  when  the  judgment  or 
order  of  the  Trial  Court  is  reversed  or  modified  and  the  case 
remanded  for  further  proceedings  other  than  the  entry  of  a 
final  judgment  or  order  determining  the  proceedings  in  the 
Trial  Court. 


MANDATE  FROM  UNITED  STATES  SUPREME 
COURT— PROCEDURE  THEREON. 

Bemittitur— What  to  Contain. — ^Upon  the  receipt  by  the  Clerk 
of  this  Court  of  a  mandate  from  the  Supreme  Court  of  the 
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United  States  in  any  case  at  law  or  in  equity,  theretofore  taken 
from  this  Court  by  writ  of  error  or  appeal  to  said  Supreme 
Court,  it  shall  be  the  duty  of  said  Clerk  forthwith  to  issue 
under  his  hand  and  the  seal  of  this  Court  a  remittitur  to  the 
District  Court  of  the  District  and  County  in  which  the  judg- 
ment was  rendered,  commanding  such  Court  to  take  such  ac- 
tion in  the  premises  as  by  the  mandate  shall  be  proper,  and 
said  remittitur  shall  also  contain  therein  a  recital  in  haec  verba 
of  the  said  mandate,  and  all  the  costs  subsequent  to  the  appeal 
from  said  District  Court  shall  be  taxed  in  such  remittitur. 

XXI. 
APPEALS  FROM  INJUNCTION  ORDERS. 

tnjunctioni  Pending  Appeal — ^Procedure. — ^Upon  appeal 
from  injunction  orders,  if  the  appellant  desires  to  continue  in 
force  the  injunction  order  dissolved  by  the  District  Court,  or 
to  obtain  such  an  injunction  Drder  pending  the  appeal,  he 
shall  file  in  this  Court  his  sworn  application,  setting  forth  the 
proceedings  appealed  from,  and  the  relief  desired  and  pre- 
sent with  it  to  this  Court  a  verified  copy  of  the  affidavits  or 
evidence  used  on  the  hearing  in  the  Court  below.  Such  ap- 
plications will  be  heard  ex  parte  and  without  argument,  and 
the  Court,  upon  such  record,  will  make  such  order  in  the 
premises  as  may  be  proper. 

xxn. 

ADMISSION  OF  ATTORNEYS. 
Upon  Examination. 
1.  Ezaminatioiui — ^When  Held — ^Petition  for  Examination — 
Contents. — ^Examination  of  candidates  for  admission  to  prac- 
tice law  in  the  courts  of  this  State  will  be  held  in  open  Court 
in  the  courtroom,  at  10  o'clock  A.  M.,  on  the  second  days  of 
the  June  and  December  terms  of  each  year.  Any  person 
desiring  to  enter  for  examination  must,  at  least  ten  days  prior 
to  the  date  of  such  examination,  file  with  the  Clerk  his  veri- 


Bulbs  of  the  Supreme  Court.  xxxix 

fied  petition,  setting  forth  that  he  is  a  citizen  of  the  United 
States,  or  a  resident  of  this  State,  who  has  bona  fide  declared 
his  intention  to  become  a  citizen  in  the  manner  required  by 
law,  and  that  he  is  of  the  age  of  twenty-one  years.  He  shall 
also  file  with  his  petition  a  certificate  of  two  reputable  counsel- 
ors at  law  that  he  has  been  engaged  in  the  study  of  law  for 
two  snecessive  years  prior  to  the  making  of  his  application. 
He  shall  also  file  with  his  petition  testimonials  of  his  good 
moral  character,  which  must  be  satisfactory  to  the  Court. 

Notification  of  Candidates  of  Acceptance  or  Rejection. — If 
the  Court  is  satisfied  with  the  petition,  and  papers  accom- 
panying the  same,  the  name  of  the  applicant  will  be  entered 
as  a  candidate  for  examination.  He  will  at  once  be  notified 
by  the  Clerk  of  the  acceptance  or  rejection  of  his  application 
for  examination. 

Oath  Administered  to  Candidates. — The  examination  will 
be  principally  in  writing.  All  candidates  will  be  required  at 
the  commencement  of  the  examination  to  state,  upon  their 
oaths,  that  they  will  not  seek  or  accept  aid  from  anyone  in 
answering  questions,  or  tender  or  render  any  such  aid  to  an- 
other; that  they  will  not  consult  any  books  or  persons  dur- 
ing any  recess  that  may  be  granted,  and  that  they  will  not 
remove  from  the  courtroom  any  of  the -examination  papers, 
or  make  copies  of  any  of  the  same. 

Scope  of  Examination. — Examinations  will  be  strict  both  as 
to  elementary  principles  and  the  Codes  and  practice  of  this 
State. 

From  Other  Jurisdictions. 

2.  Provisions  of  Bevised  Codes. — Section  6385  Revised  Codes 
1907,  is  as  follows:  "Every  citizen  of  the  United  States  or 
person  resident  of  this  State  who  has  bona  fide  declared  his 
or  her  intention  to  become  a  citizen  in  the  manner  required 
by  law,  who  has  been  admitted  to  practiqe  law  in  the  highest 
Court  of  another  State,  or  of  a  foreign  country,  where  the 
common  law  of  England  constitutes  the  basis  of  jurisprudence, 
may  be  admitted  to  practice  in  the  courts  of  this  State,  upon 
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the  production  of  his  or  her  license,  and  satisfactory  evidence 
of  good  moral  character;  but  the  Court  may  examine  the 
applicant  as  to  his  or  her  qualifications." 

Application,  Kow  Hade. — Candidates  for  admission  under 
this  section  may  make  application  in  open  Court  at  any  time. 
Application  must  be  made  upon  motion  of  some  counselor  of 
this  Court,  and  upon  the  verified  petition  of  the  applicant 
showing  the  facts  recited  in  Section  6385,  Revised  Codes  1907, 
and  also: 

a.  Same — Contents. — ^Where,  with  whom,  and  the  period 
of  time  the  petitioner  studied  law,  and  where  he  was  first  ad- 
mitted to  practice ;  all  places  in  which,  and  the  period  of  time 
he  has  practiced  as  attorney  or  counselor  at  law  elsewhere 
than  in  this  State. 

b.  Same. — Whether  or  not  any  proceedings  for  his  disbar- 
ment or  criminal  charges  have  been  instituted  or  prosecuted 
against  him  in  any  jurisdiction,  and  if  so,  a  statement  of  the 
time,  place  and  circumstances,  and  the  result  thereof.    And, 

o.    Certificate  of  Judge  Before  Whom  Applicant  Last  Prao- 

liced ^Exemplification. — Such  petition  must  be  accompanied 

by  a  certificate  of  the  presiding  Judge  of  the  highest  Trial 
Court  of  record  in  which  the  petitioner  last  practiced,  exempli- 
fied as  required  by  the  laws  of  this  State  for  the  exemplifica- 
tion of  records  from  another  State  or  foreign  country  (Sec. 
7911,  Revised  Codes  1907),  showing  that  the  petitioner  was 
of  good  reputation,  and  trustworthy  in  the  practice  of  his 
profession  as  attorney  and  counselor  at  law  in  such  jurisdic- 
tion which  petition  and  certificate  last  mentioned  shall  be 
filed  and  preserved  in  the  office  of  the  Clerk  of  this  Court. 
If  the  applicant  has  never  practiced,  he  shall  so  state  and 
shall  furnish  the  same  evidence  of  good  moral  character  that 
a  candidate  for  examination  is  required  to  furnish. 

d.  Presence  of  Applicant  in  Court. — All  such  applicants  for 
admission  shall  be  personally  present  in  Court  when  the  motion 
is  made. 
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e.  Examination  of  Applicant,  When. — ^If,  by  reason  of  the 
fact  that  an  applicant  for  admission  from  another  jurisdiction 
has  not  practiced  his  profession  for  a  considerable  period  or 
at  all,  or  if  for  any  other  reason  the  Court  is  of  the  opinion 
that  he  should  be  required  to  pass  an  examination  as  to  his 
qualifications,  if  his  application  in  other  respects  conforms  to 
the  requirements  for  admission  of  attorneys  from  other  juris- 
dictions, his  name  will  be  entered  in  the  list  of  candidates  for 
the  next  ensuing  examination. 

f.  Oath  of  Office. — ^Every  attorney  admitted  to  practice 
must,  before  his  certificate  is  issued  to  him  by  the  Clerk,  take 
an  oath  to  support  the  Constitution  of  the  United  States,  and 
the  Constitution  of  the  State  of  Montana,  and  to  faithfully 
discharge  the  duties  of  an  attorney  and  counselor  at  law  with 
fidelity,  to  the  best  of  his  knowledge  and  ability.  A  certifi- 
cate of  his  oath  must  be  indorsed  upon  the  license  issued  to 
the  attorney,  and  a  duplicate  filed  with  the  Clerk. 

g.  Applicant  must  Sign  Soil  of  Attorneys. — ^AU  attorneys 
admitted  to  practice  must  sign  the  roll  of  attorneys  kept  by 
the  Clerk  of  the  Court,  before  the  license  is  issued  to  them. 

8.  Objections  to  the  Admission  of  Applicants — ^How  Made. 
Objection  to  the  admission  of  an  applicant  to  practice  law  in 
the  courts  of  this  State  may  be  made  by  any  person  filing  with 
the  Clerk  of  this  Court  a  statement  setting  forth  the  grounds 
thereof;  and  thereupon,  if  such  objection  is  deemed  of  suffi- 
cient weight,  investigation  thereof  will  be  made  in  such  man- 
ner as  the  Court  deems  appropriate. 

xxm. 

Substantial  Compliance  with  Rules— Unsubstantial  Depar- 
tnres— Treatment  in  Opinions  of  Oourt. — Substantial  compli- 
ance with  the  foregoing  Rules  will  be  required;  Providedy 
however,  that  any  departure  from  the  Rules  regarding  the 
arrangement  of  transcripts  and  briefs  that  is  not  substantial 
in  character  and  not  such  as  to  retard  or  embarrass  the  Court 
in  the  consideration  of  the  cause,  will  not  be  regarded,  and 
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it  shall  not  be  necessary  in  the  preparation  of  opinions  to 
make  mention  of  motions  founded  upon  such  unsubstantial 
departures. 

XXIV, 

ORDES.— These  Rules  shall  take  effect  on  January  4,  1909^ 
on  which  day  all  other  Rules  will  be  considered  repealed. 


CASES   DETERMINED 

IN  THB 

SUPREME  COURT 

AT  TGB 

MARCH  TERM,  1908. 


The  Hon.  Thbo.  Brantlt,  Chief  Justice. 

The  Hon.  William  L.  Holloway,  1 

r  Associate  Justices. 
The  Hon.  Henby  C.  Smith,  J 


EITSSELL,    Respondent,    v.    CHICAGO,    BURLINGTON   ft 

QUINCT  RT.  CO.,  Appellant. 

(No.  2,511.) 
(Submitted  March  3,  1908.    Decided  March  5,  1908.) 

[94  Pae.  488.] 

Common  Carriers — Live  Stock — Transportation — Negligent  De- 
lay— Liability  of  Carrier — Complaint — Sufficiency — Evidence 
— Admissibility — Nonsuit — Consideration. 

Common  Carriers — Transportation  of  Live  Stock — Negligent  Delay — Com- 
plaint— Sufficiency. 

1.  A  complaint  in  an  action  against  a  carrier  for  damages  on  account 
of  delay  in  transporting  cattle,  which  alleged  that  defendant  company 
accepted  the  cattle  for  transportation  and  agreed  to  transport  the 
same  to  the  point  of  destination;  that/ by  reason  of  its  negligence  in 
not  furnishing  sufBcient  motive  power  and  cars  and  in  not  properly 
managing  the  running  of  its  trains,  the  train  carrying  the  cattle  was 
delayed,  whereby  the  cattle  shrank  in  weight  and  depreciated  in  price, 
Mont.,  Vol.  87—1  (1) 
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stated  a  cause  of  action  ex  delicto,  based  on  a  violation  of  defend- 
ant's duty  as  carrier. 

Same — ^Liability  of  Carrier — Limitation. 

2.  A  carrier,  in  accepting  shipments,  accepts  them  subject  to  the 
liabilities  imposed  bj  law,  and  the  only  way  in  which  such  liabilities- 
may  be  varied  or  limited  is  by  special  contract. 

Same — ^Live  Stock — Shrinkage  in  Weight — ^Negligent  Delay — Question  for 
Jury. 

8.  Evidence  examined,  in  the  action  mentioned  in  paragraph  1  above,, 
and  held,  that  the  question  whether  plaintiff's  cattle  shrank  in  weight 
and  depreciated  in  value  as  a  result  of  negligent  delay,  or  other  want 
of  ordinary  care,  on  the  part  of  defendant  raUway  company,  was  prop- 
erly submitted  to  the  jury. 

Same — ^Pleading  and  Proof. 

4.  The  allegations  of  the  complaint  in  the  cause  referred  to  above^ 
that,  on  account  of  defendant's  negligent  delay  in  transportation  the 
cattle  shrank  greatly  in  weight  and  depreciated  in  price  by  rea- 
son thereof,  and  that  plaintiff  was  informed  and  believed  that  dur- 
ing such  delay  in  transportation  the  market  price  of  cattle  declined 
in  the  price  per  hundredweight,  were  sufficient  to  warrant  the  admis- 
sion of  testimony  relative  to  depreciation  in  the  market  price  of  cat- 
tle, especially  where  defendant  had  made  no  effort  to  have  the  com- 
plaint made  more  definite  and  certain  by  demurrer  or  otherwise. 

Same — Evidence — Admissibility. 

6.  Plaintiff  in  the  above  action  having  testified  that  his  cattle  were 
of  uniform  breeding  and  that  those  injured  during  transportation 
were  better  than  those  shipped  by  him  theretofore,  his  testimony  with 
reference  to  the  average  weights  of  his  cattle  in  previous  years  was- 
competent. 

Same — Contract  of  Transportation — Consideration — Nonsuit. 

6.  Where,  in  an  action  against  a  carrier  for  delay  in  transporting 
cattle,  the  answer  admitted  that  the  defendant  railway  company  ac- 
cepted the  shipment  for  transportation  and  agreed  to  transport  the 
cattle  to  a  designated  point,  a  motion  for  nonsuit  on  the  ground  that 
the  complaint  (Ud  not  allege  that  there  was  any  consideration  for  the 
contract  of  transportation  was  properly  denied. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  Thos. 
C.  Bach,  Judge. 

Action  by  Edward  C.  Eussell  against  the  Chicago,  Burling-^ 
ton  &  Quincy  Eailway  Company.  From  a  judgment  for  plain- 
tiff, and  from  an  order  denying  a  new  trial,  defendant  appeaLsL 
Affirmed. 

Messrs,  Lamb  &  Walker,  for  Appellant. 

Mr.  Wm.  T.  Pigott,  for  Respondent. 
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MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  complaint  in  this  action  reads  as  follows:  ''Plaintiff  com- 
plains of  the  defendant,  and  alleges : 

''  (1)  That  the  defendant  is  a  corporation  organized  and  do- 
ing business  under  the  laws  of  the  state  of  Illinois,  and  doing 
business  in  the  states  of  Montana,  Wyoming,  South  Dakota  and 
Nebraska. 

''  (2)  That  the  said  defendant  corporation  is  the  owner  of 
and  maintains  find  operates  a  railroad,  as  a  common  carrier, 
from  the  city  of  Billings,  in  the  state  of  Montana,  to  the  city 
of  Omaha,  in  the  state  of  Nebraska. 

"  (3)  That  on  the  twenty-fifth  day  of  October,  1905,  and  un- 
til  the  third  or  fourth  day  of  November,  1905,  the  plaintiff  was 
the  owner  of  certain  cattle,  to-wit,  ninety  (90)  head  of  cattle, 
consisting  of  thirty-three  (33)  steers,  forty  (40)  cows,  and 
seventeen  (17)  yearling  heifers,  all  in  good  order  and  condition, 
and  suitable  for  the  market  as  beef  cattle. 

**(4)  That  on  the  twenty-sixth  day  of  October,  1905,  plain- 
tiff delivered,  at  the  city  of  Billings,  state  of  Montana,  to  the 
defendant  corporation,  as  a  railroad  company,  the  said  cattle 
in  good  order  and  condition  for  transportation  by  said  defend- 
ant to  the  city  of  Omaha,  in  said  state  of  Nebraska. 

**(5)  That  said  defendant  accepted  said  cattle  from  the 
plaintiff"  for  such  transportation,  and  undertook  and  agreed  to 
transport  said  cattle  upon  its  line  of  railroad  from  said  city  of 
Billings  to  said  city  of  Omaha,  and  to  deliver  the  said  cattle  at 
said  city  of  Omaha  in  good  order  within  a  reasonable  time. 

"  (6)  That,  by  the  use  of  proper  means  of  transportation  and 
proper  management  of  its  trains  and  railroad,  the  said  defend- 
ant should  have  delivered  said  cattle  at  said  city  of  Omaha  upon 
the  twenty-ninth  day  of  October,  1905,  so  that  said  cattle  should 
have  been  placed  upon  the  cattle  market  in  said  city  of  Omaha 
on  Monday,  the  thirtieth  day  of  October,  1905. 

**(7)  That  by  reason  of  the  negligence  of  the  defendant  in 
not  furnishing  good  and  sulficient  motive  power  and  cars,  and 
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in  not  properly  managing  the  ranning  of  its  trains,  whereby 
the  train  carrying  said  cattle  was  constantly  delayed,  sa&d 
cattle  being  upon  the  cars  without  being  unloaded  and  without 
food  and  water  for  more  than  sixty  hours  between  the  city  of 
Billings,  in  the  state  of  Montana,  and  the  town  of  Alliance, 
state  of  Nebraska,  and  was  otherwise  delayed,  said  cattle  were 
not  delivered  by  defendant  at  said  city  of  Omaha  until  the 
afternoon  of  Wednesday,  the  first  day  of  November,  1905,  too 
late  to  be  placed  upon  the  cattle  market  of  said  city  of  Omaha 
upon  that  day.  That  plaintiff  is  informed  and  believes  that 
during  said  negligent  delay  in  transportation,  from  Octo- 
ber 30,  1905,  to  November  2,  1905,  that  the  market  price  for 
said  cattle  declined  in  the  price  per  hundredweight;  that  on 
account  of  said  negligent  delay  in  transportation  said  cattle 
shrank  greatly  in  weight  and  depreciated  greatly  in  price  on 
account  thereof. 

"  (8)  That,  by  reason  of  the  said  negligence  of  the  defendant, 
plaintiff  was  damaged  in  the  sum  of  four  hundred  and  eighty 
($480)  dollars. 

^'Wherefore  plaintiff  prays  judgment  against  the  defendant 
for  the  sum  of  four  hundred  and  eighty  ($480)  dollars  and  in- 
terest thereon  at  the  rate  of  eight  (8)  per  cent  per  annum,  from 
the  fourth  day  of  November,  1905,  and  for  his  costs  herein." 

The  following  is  the  defendant's  answer:  **  Comes -now  the 
defendant,  and  for  its  answer  to  complaint  of  plaintiff  in  the 
above-entitled  action  admits,  denies,  and  alleges : 

''(1)  Admits  the  defendant  is  a  corporation  doing  business 
in  the  states  of  Montana,  Wyoming,  South  Dakota,  and  Ne- 
braska. 

''  (2)  Admits  the  allegations  contained  in  paragraphs  2,  3,  and 
4  of  plaintiff's  complaint. 

"(3)  Admits' that  this  defendant  accepted  said  cattle  men- 
tioned in  plaintiff's  complaint  for  transportation,  and  under- 
took and  agreed  to  transport  said  cattle  upon  its  line  of  rail- 
road from  the  city  of  Billings  to  the  city  of  Omaha,  and  to  de- 
liver the  cattle  at  the  city  of  Omaha. 
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^'(4)  Denies  each  and  eyery  allegation  contained  in  para- 
graphs 6,  7,  and  8  of  plaintiff's  complaint  Denies  each  and 
every  allegation  contained  in  plaintiff's  complaint  not  herein 
specifically  admitted  or  denied. 

''Wherefore  defendant  prays  judgment  that  the  plaintiff  take 
nothing  by  his  complaint;  that  defendant  be  dismissed  without 
pay  and  recover  its  cost  herein." 

Plaintiff  had  a  verdict  for  the  sum  of  $541;  and  from  a 
judgment  entered  thereon  and  an  order  denying  a  new  trial, 
defendant  appeals. 

It  is  contended  that  the  evidence  is  insufficient'  to  support 
the  judgment,  for  the  following  reasons:  ''There  is  a  total  ab- 
sence of  any  evidence  showing  any  negligence  upon  the  part  of 
the  defendant,  and  the  only  evidence  in  the  record  showing  any 
occasion  for  delay  is  to  the  effect  that  the  train  was  'delayed 
by  two  wrecks  of  other  trains  obstructing  the  road,  and  by  the 
derailing  of  the  trucks  of  the  tender  of  one  engine  of  our 
train'  (meaning  the  train  upon  which  the  cattle  were  shipped), 
and  from  this  evidence  it  could  not  be  said  that  the  defendant 
was  guilty  of  negligence,  for  the  negligence  might  have  been 
occasioned  by  some  other  person  or  some  other  railway  com- 
pany causing  the  delay,  and  the  derailing  of  the  trucks  of  the 
tender  of  one  of  the  engines  of  the  train  upon  which  plaintiff's 
cattle  were  shipped  might  have  been  occasioned  by  some  reason 
other  than  the  negligence  of  the  defendant.  The  complaint  al- 
lies that  the  negligence  consisted  of  'not  furnishing  good  and 
sufficient  motive  power  and  cars,  and  in  not  properly  manag- 
ing the  running  of  its  trains,'  but  there  is  a  total  absence  of 
any  evidence  tending  in  any  wise  to  support  this  allegation. 
There  is  also  a  total  want  of  any  competent  evidence  showing 
that  there  was  any  shrinkage  of  certain  of  the  cattle  in  ques- 
tion by  reason  of  any  alleged  delay,  for  the  reason  that  there 
is  no  competent  testimony  showing  any  shrinkage,  for  the  rea- 
son that  the  only  testimony  in  this  record  is  the  mere  estimate 
of  certain  witnesses,  in  substance  as  follows  (speaking  of  the 
shrinkage)  :  'I  would  judge  that  it  was  from  75  to  80  pounds 
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per  head  as  an  average.'  The  evidence  as  to  the  depreciation 
of  the  market  is  more  indefinite  and  uncertain  than  the  testi- 
mony with  reference  to  the  shrinkage,  which  is  in  substance  as 
follows:  *They  were  about  15  cents  or  20  cents  per  100  bet- 
ter on  Monday  and  Tuesday.*  '* 

The  following,  taken  from  respondent's  brief,  seems  to  be  a 
fair  statement  of  what  the  evidence  tended  to  show:  **By  de- 
fendant's road  the  distance  between  Billings  and  Alliance  is 
476  miles,  and  between  Alliance  and  Omaha  430  miles.  The 
usual  running  time  between  Billings  and  Alliance  was  24  to  26 
hours;  but  more  than  60  hours  were  consumed  in  the  present 
instance.  The  causes  of  the  delay  were  wrecks  of  other  trains 
obstructing  the  track,  derailment  of  engine,  side  tracking  for 
other  trains,  and  waiting  for  the  engine  to  take  water.  De- 
fendant refused  opportunity  to  water  and  feed  between  Billings 
and  Alliance,  as  it  had  no  place  where  stock  could  be  handled. 
At  Alliance  there  were  not  enough  of  defendant's  men  to  feed 
the  cattle,  and  hay  was  scarce,  and  some  of  the  cattle  went 
more  than  66  hours  without  being  fed.  When  unloaded  at  Al- 
liance, the  cattle  showed  the  effect  of  being  60  hours  on  their 
feet  without  food  or  water,  being  greatly  shrunken  and  ex- 
hausted, and  it  was  only  by  great  effort  that  they  were  kept  on 
their  feet.  The  custom  was  to  feed  at  Alliance,  then  feed  and 
rest  at  Lincoln,  and  on  the  next  morning  run  the  54  miles  into 
Omaha  with  the  cattle  in  good  shape;  and  such  was  the  under- 
standing when  the  cattle  were  shipped,  and  would  have  been 
carried  out  if  the  defendant  had  made  reasonable  time.  The 
cattle  reached  Omaha,  November  1st,  whereas  they  should  have 
reached  there  early  on  Monday  morning,  October  30th.  When 
the  cattle  reached  Omaha,  they  were  in  very  bad  condition,  and 
were  shrunken  considerably  more  on  account  of  the  hardships 
of  the  trip  than  cattle  usually  do  in  making  that  trip,  and  they 
lost  in  the  opinion  of  expert  witnesses  by  extra  shrinkage  from 
50  to  100  pounds  per  head  as  an  average.  Their  shrunken,  bad 
and  stale  appearance  of  itself  alone  made  a  difference  in  the 
selling  price  of  from  15  to  25  cents  per  hundredweight.     Part 
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of  the  cattle  were  sold  on  November  Ist,  and  part  on  November 
2d,  and  the  remainder  on  the  Sd,  and  the  market  price  for  that 
class  of  cattle  was  from  10  to  15  cents  lower  per  hundredweight 
than  it  was  on  October  30  and  31." 

The  complaint  states  a  cause  of  action  ex  delicto.  It  is  based 
upon  a  violation  of  the  defendant's  duties  as  a  common  carrier. 
A  carrier  in  accepting  shipments  always  accepts  them  subject 
to  the  liabilities  imposed  by  law.  The  only  way  in  which  it 
can  at  all  vary  or  limit  this  liability  is  by  special  contract. 
{Nelson  v.  Great  Northern  Ry.  Co.,  28  Mont.  297,  72  Pac.  642.) 
In  the  Nelson  Case  this  court  said:  '' Section  2912  of  the  Civil 
Code  provides:  'A  common  carrier  is  liable  for  delay  only  when 
it  is  caused  by  his  want  of  ordinary  care  and  diligence.'  This 
is  equivalent  to  saying  that  a  common  carrier  shall  be  liable  for 
damages  resulting  from  delays  caused  by  its  want  of  ordinary 
care  and  diligence;  that  is,  for  ordinary  negligence.  •  •  • 
The  handling  of  the  defendant's  trains  was  a  matter  peculiarly 
within  the  power  of  the  defendant.  The  shipper  could  exercise 
no  control.  He  was  bound  to  await  the  will  and  action  of  the 
carrier;  and,  if  his  stock  was  injured  as  a  result  of  negligent 
delay  on  the  part  of  the  carrier,  he  is,  in  the  absence  of  negli- 
gence or  fault  on  his  part,  entitled  to  reasonable  compensation 
for  such  damages  as  he  may  have  suffered  by  reason  of  loss  or 
injury  to  his  stock.  •  •  •  It  was  the  duty  of  the  defend- 
ant to  afford  to  the  shipper  proper  facilities  for  watering,  feed- 
ing, tending  and  caring  for  the  stock,  and  to  transport  the 
stock  with  reasonable  diligence,  and  with  as  little  delay  as  prac- 
ticable." 

In  the  light  of  the  testimony  heretofore  summarized,  we  are 
of  opinion  that  the  question  whether  the  plaintiff's  stock  was  in- 
jured as  a  result  of  negligent  delay,  or  other  want  of  ordinary 
care,  on  the  part  of  the  defendant,  was  properly  submitted  to 
the  juiy  by  the  trial  court. 

The  second  proposition  set  forth  by  the  appellant,  as  to  a 
lack  of  competent  evidence  of  any  shrinkage  of  the  cattle,  is  not 
argued  in  the  brief;  but  we  have  examined  the  testimony  com- 
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plained  of,  and  are  of  opinion  that  it  waJS  competent  and  suffi* 
ciently  definite  and  certain  to  warrant  the  jury  in  acting  upon 
it. 

Again,  it  is  said  by  counsel  for  the  appellant:  **The  evidence 
with  reference  to  depreciation  in  price  is  certainly  inadmissi- 
ble under  the  complaint,  for  the  reason  that  the  plaintiff  does 
not  allege  what  the  market  price  was  on  the  dates  when  he 
anticipated  delivery  and  sale  at  South  Omaha,  and  what  he  waa 
compelled  to  sell  them  for;  nor  is  there  any  allegation  that  he 
was  compelled  to,  or  did,  sell  these  cattle  for  a  less  price  than 
that  which  could  have  been  obtained  if  the  cattle  had  been  de* 
livered  on  the  date  he  anticipated.  Certainly  the  testimony  of 
the  plaintiff  with  reference  to  the  weights  of  his  cattle  in  previ- 
ous years  was  incompetent  for  the  purpose  of  establishing  the 
weight  of  his  cattle  in  the  year  1905.''  It  will  be  observed 
that  the  allegation  of  the  complaint  is  ''that,  on  account  of  said 
negligent  delay  in  transportation,  said  cattle  shrank  greatly  in 
weight  and  depreciated  greatly  in  price  on  account  thereof," 
and  ''that  plaintiff  is  informed  and  believes  that  during  said 
negligent  delay  in  transportation,  from  October  30,  1905,  to  No- 
vember 2,  1905,  that  the  market  price  for  said  cattle  declined  in 
the  price  per  hundredweight"  This  allegation  is  sufficient  to 
warrant  the  admission  of  the  testimony  complained  of.  No  ef- 
fort to  make  the  complaint  more  definite  and  certain,  by  de- 
murrer or  otherwise,  is  disclosed  by  the  record. 

Plaintiff  testified  that  his  cattle  were  "exceptionally  uniform" 
on  account  of  the  method  of  breeding  carried  on  for  many  years. 
He  also  said:  "I  have  kept  the  weights  for  the  past  12  years 
of  all  my  shipments  of  cattle,  and  the  steers  have  averaged  dur- 
ing that  time,  eight  of  those  years  at  Chicago  and  four  of  those 
years  at  Omaha,  1,143  pounds.  The  cows  have  averaged  1,105 
pounds.  I  never  have  shipped  heifers  until  1905,  and  there- 
fore I  haven't  the  average  weight  of  them.  I  have  reference  to 
the  weights  at  the  other  end.  Chicago  is  nearly  1,000  miles  be- 
yond Omaha.  The  account  of  the  sales  show  that  the  average 
weight  of  the  steers  in  these  shipments  were  1,066  pounds,  70-odd 
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pounds  less  than  the  average;  that  the  weight  of  the  cows  in 
this  shipment  was  1,005,  100  pounds  less  than  the  average. 
There  is  no  comparison  on  the  heifers.  This  was  my  first  ship- 
ment of  heifers.  These  figures  apply  to  the  shipment  of  cat- 
tle in  question  here.  •  •  •  My  steers  have  averaged  in  the 
eastern  market  for  10  years  1,143  pounds,  and  these  shipments 
averaged  only  1,066  pounds.  These  cattle  were  better.  This 
was  the  best  bunch  of  cattle  I  had  shipped  for  years.  .  I  had 
hired  a  couple  of  sections  and  had  them  in  good  pasture  all 
summer;  whereas,  in  former  years  they  had  ran  on  the  range. 
I  considered  them  the  best  bunch  of  cattle  I  had  shipped  in 
years,  especially  the  cows.  They  were  a  beautiful,  clean,  smooth 
bunch  of  cows."  In  view  of  his  statement  that  his  cattle  were 
of  uniform  breeding,  and  that  the  animals  injured  were  better 
than  the  shipments  previously  made,  we  are  of  opinion  that 
plaintiff's  testimony  as  to  the  average  weights  was  competent. 

At  the  close  of  plaintiff's  case  the  defendant  interposed  a 
motion  for  a  nonsuit.  In  their  brief  counsel  urge  that  the  mo- 
tion should  have  been  granted,  because  there  is  no  allegation  in 
the  complaint  ''that  there  was  any  consideration  passed  from 
the  plaintiff  to  the  defendant  for  the  transportation  of  the  cat- 
tle therein  mentioned."  It  is,  perhaps,  only  necessary  to  say 
in  relation  to  this  point  that  the  answer  admits  that  'Hhe  de- 
fendant accepted  said  cattle  •  *  •  for  transportation,  and 
undertook  and  agreed  to  transport  said  cattle  upon  its  line  of 
railroad  from  the  city  of  Billings  to  the  city  of  Omaha,  and  to 
deliver  the  cattle  at  the  city  of  Omaha." 

It  is  further  contended,  in  the  brief,  that  the  motion  for  a 
nonsuit  should  have  been  granted,  for  the  reason  *'that  there  is 
no  allegation  in  the  said  complaint  alleging  that  the  plaintiff 
was  compelled  to,  or  did,  sell  his  cattle  for  a  price  less  than  that 
which  he  would  have  received  had  there  been  no  unreasonable  de- 
lay in  their  transportation;  that  there  is  no  allegation  in  said 
complaint  as  to  any  definite  loss  in  weight  by  reason  of  any  de- 
lay in  transportation;  nor  is  there  any  allegation  in  said  com- 
plaint that  the  defendant  is  indebted  tp  the  plaintiff  in  any  sum 
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whatever.''    As  counsel  have  contented  fhemselveB  with  the 
bare  statement  just  quoted,  we  think  we  may,  without  dis- 
oourtesy,  simply  state  that  we  do  not  agree  with  them. 
The  judgment  and  order  appealed  from  are  affirmed. 

AfflTtned. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Holloway 
concur. 

On  Motion  to  Dismiss  Appeals. 

(Decided  March  16,  1908.) 
[94  Pac.  501.] 

'Appeal — Undertakings — Sufficiency  —  Statutes  —  Constitutional 
Law. 

Bonds  and  Undertakings — ^Distinction. 

1.  The  chief  distinction  between  a  statutorj  bond  and  a  statutory 
undertaking  is,  that  to  the  former  the  principal  must  be  a  party,  while 
to  the  latter  the  person  on  whose  behalf  it  is  executed  need  not  be  a 
party. 

Undertaking  on  Appeal — Signature  of  Principal. 

2.  An  undertaking  on  appeal  filed  in  conformity  with  sections  1724 
and  1725  of  the  Code  of  Civil  Procedure  need  not  be  signed  by  the 
party  in  whose  behalf  it  is  given. 

Same — Statutes — Title — Constitution. 

8.  Held,  that  the  Act  of  March  7,  1899  (Laws  1899,  p.  79),  ''re- 
lating to  bonds  of  officers  and  other  bonds,"  in  so  far  as  it  applies 
to  undertakings  on  appeal,  runs  counter  to  the  provisions  of  section  23, 
Article  V  of  the  Constitution,  declaring  that  no  bill  shall  be  passed 
containing  more  than  one  subject,  which  shall  be  clearly  expressed  in 
its  title,  and  is,  to  that  extent,  invalid. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Soon  after  the  record  in  this  cause  was  filed  in  this  court  the 
respondent  submitted  a  motion  to  dismiss  the  appeals  on  the 
ground  that  the  bond  or  undertaking  on  appeal  was  not  signed 
nor  executed  by  the  appellant.  The  original  undertaking  was 
filed  under  section  1724  of  the  Code  of  Civil  Procedure,  de- 
claring that  '^tbe  appeal  is  ineffectual  for  any  purpose  unless 
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within  five  days  after  service  of  the  notice  of  appeal,  an  nn- 
dertaking  be  filed  •  •  •  with  the  clerk  as  hereinafter  pro- 
vided. •  •  •"  The  following  section  (1725)  provides:  "The 
undertaking  on  appeal  must  be  in  writing,  and  most  be  ex- 
ecuted on  the  part  of  the  appellant  by  at  least  two  sureties,  to 
the  effect  that  the  appellant  will  pay  all  damages  and  costs 
which  may  be  awarded  against  him  on  the  appeal,"  etc. 

The  chief  distinction  between  a  statutory  bond  and  a  statutory 
undertaking  is,  as  pointed  out  in  King  v.  Pony  Oold  Mining  Co., 
24  Mont.  470,  62  Pac.  783,  that  to  the  former  the  principal 
must  be  a  party,  while  to  the  latter  the  person  on  whose  be- 
half it  is  executed  need  not  be  a  party.  A  discussion  of  this 
or  any  other  distinction  is  not  pertinent  here,  further  than  to 
remark  that  upon  this  technical  distinction,  which  is  one  of  form 
rather  than  substance,  the  merit  of  the  motion  to  dismiss  the 
appeal  rested.  In  other  respects  the  terms  "bond"  and  "un- 
dertaking" may  for  present  purposes  be  regarded  as  having 
the  same  meaning,  and  may  be  used  interchangeably  as  con- 
vertible terms. 

While  under  the  foregoing  provisions  it  is  indispensable  to 
an  appeal  that  an  undertaking  be  given  upon  the  part  of  the 
appellant  by  two  sureties,  neither  one  of  them  requires  it  to  bear 
the  signature  of  the  principal.  And  so  the  law  has  been  in 
this  jurisdiction  since  the  organization  of  the  territorial  govern- 
ment. (Bannack  St.  Civ.  Pr.  Act,  263;  Laws  Mont.,  1871-72, 
p.  110,  sec.  381 ;  Bev.  Stats.  1879,  Div.  1,  sec.  410 ;  Comp.  Stats. 
1887,  First  Div.,  sec.  423;  Code  Civ.  Proc,  sees.  1724,  1725, 
supra,)  This  court  has  uniformly  held  that  the  absence  of 
the  signature  of  the  principal  or  persons  in  whose  behalf  the 
undertaking  is  given  in  no  wise  affects  its  validity.  (Ney  v. 
Orr,  2  Mont.  559;  Pierse  v.  Miles,  5  Mont.  549,  6  Pac.  347; 
King  v.  Pony  Oold  Mining  Co.,  24  Mont.  470,  62  Pac.  783.) 

The  motion  to  dismiss  was  based  upon  a  provision  of  the  Act 
of  March  7,  1899  (Laws  1899,  p.  79),  which,  it  is  claimed, 
amended  or  repealed  sections  1724  and  1725  in  the  particulars 
referred  to,  and  so  changed  the  rule  that  an  appeal  is  not  ef- 
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fectual  unless  it  be  supported  by  a  bond  executed  by  both  prin- 
cipal and  sulreties,  as  therein  directed.  This  Act  is  entitled: 
"An  Act  to  amend  sections  1053,  1057,  1059,  1067,  1073  and 
1084  in  Article  IX,  of  Chapter  VII,  of  Title  I,  of  Part  III,  of 
the  Political  Code  of  the  state  of  Montana,  relating  to  Bonds  of 
Of&cers  and  Other  Bonds."  Section  2  provides,  among  other 
things:  "All  official  bonds  must  be  signed  and  executed  by  the 
principal,  and  two  or  more  sureties,  or  by  the  principal,  and 
one  or  more  surety  companies  organized  as  such  under  the  laws 
of  this  state,  or  licensed  to  do  business  herein."  Section  7  de- 
clares: "The  provisions  of  this  article,  as  the  same  shall  be  in 
force  after  amendment  by  this  Act,  shall  apply  to  all  official 
bonds  and  undertakings  of  receivers,  executors,  administrators 
and  guardians,  and  to  bonds  and  undertakings  given  in  injunc- 
tion proceedings,  and  to  all  bonds  and  undertakings  required 
by  law  to  be  given  and  approved  by  any  court,  judge,  boards 
person  or  body,  and,  except  as  to  requirements  of  such  approval, 
the  provisions  shall  apply  to  all  bonds  given  or  required  by  law 
to  be  given  in  attachment  proceedings,  criminal  actions  or  pro- 
ceedings, bail  bonds,  appeal  bonds,  and  all  bonds  given  or  re- 
quired to  be  given  in  any  legal  proceedings  or  action  in  any 
court  of  this  state." 

The  argument  was  that,  since  section  2  declares  in  specific 
terms  that  all  official  bonds  shall  be  signed  and  executed  by  the 
principal  and  two  or  more  sureties,  or  by  the  principal  and  one 
or  more  surety  companies,  and  since  section  7  makes  the  Arti- 
cle, as  amended,  applicable  to  all  bonds  or  undertakings  re- 
quired to  be  given  in  judicial  proceedings,  including  appeal 
bonds,  the  necessary  result  is  that  the  Act  is  an  additional  piece 
of  legislation,  independent  in  form,  displacing  sections  1724  and 
1725,  supra,  in  so  far  as  they  provide  for  an  undertaking,  in- 
stead of  a  technical  bond.  Appellant's  answer  to  this  argu* 
ment  was  that  the  title  of  the  Act  does  not  refer  to  any  part  of 
the  Code  of  Civil  Procedure,  but  only  the  provisions  of  Article 
IX,  of  Chapter  VII,  of  Title  I,  of  Part  III  of  the  Political 
Code;  and,  since  the  subject  of  bonds  or  undertakings  on  ap- 
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peal  is  not  germane  to  the  general  subject  expressed  in  the 
title,  the  provisions  of  section  7  are  beyond  the  purview  of  the 
title,  and,  so  far  as  they  apply  to  these  bonds  or  undertakings, 
are  repugnant  to  section  23  of  Article  V  of  the  state  Constitu- 
tion. This  provision  is  that  ''no  bUl,  except  general  appropria- 
tion biUs,  and  bills  for  the  codification  and  general  revision  of 
the  laws,  shall  be  passed  containing  more  than  one  subject  which 
shall  be  clearly  expressed  in  its  title;  but  if  any  subject  shall 
be  embraced  in  any  Act  which  shall  not  be  expressed  in  the  title, 
such  Act  shall  be  void  only  as  to  so  much  thereof  as  shall  not 
be  so  expressed." 

To  us  appellant's  reply  seemed  conclusive.  The  Article  of 
the  Political  Code  which  the  Act  undertakes  to  amend  deals  ex- 
clusively with  ojBScial  bonds  eo  nomine,  and  bonds  and  under- 
takings of  quasi  ofScials  or  officers  of  the  court,  such  as  re- 
ceivers, executors,  administrators  and  the  like.  It  nowhere  has 
any  reference  or  application  to  other  bonds  or  undertakings 
which  may  be  required  in  judicial  proceedings.  It  will  be  ob- 
served that  it  relates  to  bonds  of  officers  and  other  bonds.  The 
title  of  the  amendatory  Act  is  descriptive  of  this  condition,  and 
by  no  rule  of  interpretation  may  the  words  "and  other  bonds" 
be  held  to  be  descriptive  of  any  other  character  of  bonds  or 
undertakings  than  those  described  in  the  Article  amended.  No 
person  reading  the  title,  whether  a  member  of  the  legislature  or 
a  private  citizen,  would  be  justified  in  concluding  that  the 
intention  of  the  Act  was  to  amend  any  other  provision  of  law. 
Neither  certainly  would  he  gather  from  it  the  knowledge  that 
the  Act  had  slumbering  in  its  bosom  a  provision  which  was 
designed  to  change  an  important  feature  of  appellate  procedure 
which  had  been  a  part  of  our  statute  law  during  the  existence 
of  the  territorial  and  state  governments.  This  knowledge  could 
not  be  gained  except  by  an  examination  of  the  whole  amend- 
atory Act,  as  well  as  the  sections  of  the  Code  of  Civil  Pro- 
cedure in  question  here. 

The  purpose  of  the  provision  of  the  Constitution  has  fre- 
quently been  pointed  out  by  this  court.     {State  v.  Anaconda 
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Copper  Min.  Co.,  23  Mont.  498,  59  Pac.  854;  State  v.  Brown, 
29  Mont.  179,  74  Pac.  366 ;  Yegen  v.  Board  of  County  Commis- 
sioners, 34  Mont.  79,  85  Pac.  740 ;  State  v.  Cunningham,  35  Mont. 
547,  90  Pac.  755.)  It  is  "to  restrict  the  legislature  to  the  en- 
actment of  laws  the  objects  of  which  legislators  and  the  public 
as  well  may  be  advised  of,  to  the  end  that  any  who  are  inter- 
ested, whether  as  representatives  or  those  represented,  may  be 
intelligently  watchful  of  the  course  of  the  pending  bill.  The 
limitation  is  likewise  designed  to  prevent  legislators  and  the 
people  from  being  misled  by  false  or  deceptive  titles,  and  to 
guard  against  fraud  in  legislation  by  way  of  incorporating  into 
a  law  provisions  concerning  which  neither  legislators  nor  the 
public  have  had  any  intimation  through  the  title  read  or  pub- 
lished."    (State  V.  Anaconda  Copper  Min.  Co.,  supra.) 

The  matter  incorporated  in  section  7  is  not  referred  to  in  the 
title,  even  upon  the  most  liberal  rule  of  construction;  nor  is  it 
in  any  manner  germane  to  the  subject  of  legislation.  So  far,, 
therefore,  as  it  purports  to  deal  with  undertakings  on  appeal, 
the  legislation  is  void. 

At  the  time  the  motion  to  dismiss  was  submitted  the  court 
reached  the  conclusion  stated  above,  and  denied  the  motion,  with 
the  statement,  however,  that  it  would  state  its  reasons  for  the 
decision  when  it  decided  the  appeals  on  the  merits.  This  fact 
was  overlooked  at  the  time  the  decision  was  rendered.  Counsel 
have  suggested  the  oversight,  and  also  that  a  decision  will  set  at 
rest  a  question  upon  which  there  is  some  controversy  among 
the  members  of  the  bar.  We  have  therefore  deemed  it  not  too 
late  to  submit  these  observations  in  a  supplemental  opinion 
giving  briefly  the  reasons  why  the  motion  was  not  sustained. 

The  original  undertaking  having  been  prepared  and  filed  in 
conformity  with  the  provisions  of  sections  1724  and  1725,  supra^ 
it  was,  of  course,  sufficient  to  sustain  the  appeals. 

Mb.  Justice  Holloway  and  Mb.  Justice  Smith  concur. 
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STATE,  Eespondent,  v.  CONNORS,  Appellant. 

(No.  2,510.) 
(Submitted  March  5,  1908.    Decided  March  9,  1908.) 

[94  Pac.  199.] 

Criminal  Law — Rape — Witnesses  —  Credibility — Instructian^^^ 
Applicability  to  Issues — Criminal  Intent. 

Criminal  Law — Appeal — ^Record — Instructioiia — Credibility  of  Witnesses — 
Presumptions. 

1.  On  appeal  from  the  judgment  in  a  criminal  cause  it  will  be  pre* 
•umed,  in  the  absence  of  the  evidence,  that  the  giving  of  an  instruc- 
tion in  the  language  of  subdivision  3  of  section  3390,  Code  of  Civil 
Procedure,  "that  a  witness  false  in  one  part  of  his  testimony  ia  to- 
be  distrusted  in  others,"  was  warranted  bj  the  case  as  submitted. 

Same. 

2.  Nor  was  the  above  instruction  erroneous  for  failure  to  insert  the 
word  ''willfully"  before  the  word  ''false,"  and  the  words  "as  to  a 
material  matter"  after  the  word  "testimony." 

Same — Rape — Instructions — Applicability. 

3.  An  instruction  given  in  a  prosecution  for  rape,  that  if  it  ap- 
peared that  prosecutrix  was  under  the  age  of  sixteen  years,  and  was 
not  the  wife  of  defendant  when  the  intercourse  took  place,  and  that 
"such  intercourse  was  had  at  any  time  within  ^\e  years  prior  to  the 
filing  of  the  information  in  this  case,"  then  a  verdict  of  guilty  should 
be  returned,  was  not  erroneous  as  allowing  conviction  for  an  act  of 
intercourse  occurring  after  the  date  of  the  alleged  offense  and  before 
the  date  of  filing  the  information,  since  the  words  "such  intercourse"' 
related  to  the  act  described  in  the  information. 

Same. 

4.  The  above  instruction  was  not  objectionable  as  permitting  a  con- 
viction for  any  act  of  intercourse  had  within  five  years  of  the  date- 
of  filing  the  information,  since,  in  the  absence  of  the  evidence  from 
the  record,  the  presumption  must  be  indulged  that  the  evidence  ad- 
duced related  to  the  act  of  intercourse  charged  in  the  information 
only,  and  that  the  instruction  was  applicable  to  the  case  made. 

Same — Intent — Instructions — Repetition  Unnecessary. 

5.  Where,  in  a  prosecution  for  crime,  an  instruction  had  been  given 
that  in  the  commission  of  the  act  charged  in  the  information  as  hav- 
ing been  done  feloniously,  the  intent  as  alleged  in  the  information 
must  have  been  proven  in  order  to  warrant  a  conviction,  the  subject 
of  criminal  intent  was  sufficiently  covered,  and  it  was  not  necessary 
to  repeat  the  rule  in  subsequent  instructions. 

Appeal  from  District  Court,  Yellowstone  County;  C.  H.  Loud,, 
Judge, 

Daniel  Connors  was  convicted  of  the  crime  of  rape,  and 
appeals  from  the  judgment.    Affirmed. 
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Mr.  C.  A.  Spavlding,  for  Appellant. 

Mr.  Albert  J.  OcUen,  Attorney  General,  and  Mr.  W.  L.  Murphy, 
Assistant  Attorney  General,  for  Respondent 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Daniel  Connors  was  convicted  of  the  crime  of  rape,  and  ap- 
peals from  the  judgment.  Appellant's  specifications  of  error 
relate  to  subdivision  3  of  instruction  7,  and  to  instructions  14 
and  15,  given  by  the  court. 

1.  Subdivision  3  of  instruction  No.  7  is  as  follows:  **That  a 
witness  false  in  one  part  of  his  testimony  is  to  be  distrusted  in 
others."  This  is  a  literal  copy  of  subdivision  3  of  section  3390 
of  the  Code  of  Civil  Procedure.  It  is  contended,  however,  that 
by  this  instruction  the  court  invaded  the  province  of  the  jury, 
and  that  the  jury  are  the  exclusive  judges  of  the  credibility  of 
witnesses  and  of  the  weight  to  be  given  to  the  testimony.  Our 
Code,  however,  in  section  3390  above,  provides:  "The  jury,  sub- 
ject to  the  control  of  the  court  in  the  cases  specified  in  this 
Code,  are  the  judges  of  the  effect  or  value  of  evidence  addressed 
to  them,  except  when  it  is  declared  to  be  conclusive.  They  are, 
however,  to  be  instructed  by  the  court  on  all  proper  occasions 
•  •  •";  then  follow  seven  subdivisions  specifying  certain 
matters  to  any  or  all  of  which  the  court  may,  on  proper  occasions, 
call  the  attention  of  the  jury.  Each  of  these  seven  subdivisions 
is  a  guide  or  standard  by  which  the  jury  are  to  determine  facts. 
And,  since  the  Code  establishes  the  law  of  this  state  respecting 
the  subjects  to  which  it  relates  (Code  Civ.  Proc,  sec.  3453),  we 
certainly  cannot  say  that  a  court  may  not  do  what  the  Code 
says  it  may  do.  In  the  absence  of  the  evidence,  we  must  pre- 
sume that  the  trial  of  this  case  was  a  proper  occasion,  within 
the  meaning  of  section  3390  above,  for  giving  this  instruction.  * 

But,  again,  it  is  said  that  this  instruction  as  given  is  erroneous, 
in  that  it  omits  the  word  "willfully''  before  the  word  "false," 
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and  the  words  ''as  to  a  material  matter"  after  the  word  ** tes- 
timony/* and  Cameron  v.  Weniuorih,  23  Mont.  70,  57  Pae.  648, 
Ashley  v.  Rocky  Mountain  Bell  Tel  Co,,  25  Mont.  286,  64  Pac. 
765,  State  v.  De  Wolfe,  29  Mont.  415,  74  Pae.  1084,  and  State  v. 
Lee,  34  Mont.  584,  87  Pac.  977,  are  cited  in  support  of  this  con- 
tention. But  an  examination  of  the  last  two  cases  will  show  that 
this  question  was  not  considered  in  either  of  them. 

In  the  De  Wolfe  Case  the  instruction  given  was  as  follows: 
'*If  you  believe  that  any  witness  who  has  testified  in  this  case 
has  willfully  and  intentionally  testified  falsely  as  to  any  ma- 
terial matter  in  the  case,  the  jury  have  a  right  to  disregard  any 
or  all  of  the  testimony  of  such  witness."  The  contention  made 
and  the  decision  of  this  court  was  that  the  words  ''except  in  so 
far  as  it  is  corroborated  by  other  credible  evidence"  should  have 
been  added;  but  even  that  decision  is  overruled  in  State  v. 
Penna,  35  Mont.  535,  90  Pac.  787. 

In  State  ▼.  Lee,  complaint  was  made  of  an  instruction  given 
substantially  as  the  court  in  the  De  Wolfe  Case  said  it  should 
be  given;  and  this  court  merely  held  that  it  was  not  reversible 
error. 

In  Cameron  v.  Wentworth  the  plaintiff  had  judgment.  The 
defendant  moved  for  a  new  trial  upon  several  grounds.  The 
motion  was  granted  and  plaintiff  appealed.  The  order  granting 
the  new  trial  was  affirmed.  One  ground  of  defendant's  motion 
for  new  trial  was  the  refusal  of  the  trial  court  to  give  an  instruc- 
tion substantially  in  the  language  of  subdivision  3  of  section 
3390,  above.  This  court  justified  the  order  of  the  district  court 
upon  another  ground  altogether,  but  made  some  observations 
with  respect  to  this  instruction,  but  nowhere  decided  that  the 
instruction  was  erroneous  and  ought  not  to  have  been  given. 

It  is  said  that  the  qualifying  words  ** willfully"  and  *' ma- 
terial" should  be  inserted.  In  the  case  of  State  v.  Kyle,  14 
Wash.  550,  45  Pac.  147,  under  a  similar  statute  the  supreme 
court  of  Washington  held  directly  that  the  failure  to  insert  the 
word  "willfully"  before  the  word  "false"  did  not  render  the  in- 
atruction  objectionable.    In  People  v.  Sprague,  53  Gal.  491,  an 
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instruction  was  offered  in  the  language  of  our  statute  above, 
which  is  identical  with  the  language  of  subdivision  3,  section 
2061,  California  Code  of  Civil  Procedure.  The  trial  court,  how- 
ever, inserted  the  word  "willfully"  before  the  word  ** false." 
In  considering  the  instruction  as  thus  modified,  the  supreme 
court  of  California  said:  **The  word  'willfully'  did  not  change 
the  effect  of  the  instruction  as  offered."  This  decision  is  ap- 
proved in  People  v.  Bighetti,  66  Cal.  184,  4  Pac.  1185. 

In  People  v.  Treadwell,  69  Cal.  226,  10  Pac.  502,  it  is  said : 
**The  following  instruction  is  also  challenged:  *A  witness  false  in 
one  part  of  his  testimony  is  to  be  distrusted  in  other  parts.'  This 
is  substantially  the  language  of  subdivision  3,  section  2061,  Code 
of  Civil  Procedure,  and  is  correct.  But  it  is  said  to  be  erroneous 
because  the  word  'willfully'  was  not  inserted  immediately  before 
the  word  'false'  in  the  instruction.  The  defendant  did  not  ask 
for  a  modification  in  that  regard.  But  the  omission  of  the  word 
did  not  affect  the  correctness  of  the  proposition.  In  People  v. 
Sprague,  53  Cal.  491,  a  like  instruction  was  asked  by  the  defend- 
ant in  a  criminal  action.  The  trial  court  did  not  give  the  instruc- 
tion as  asked,  but  of  its  own  motion  inserted  the  word  'will- 
fully' immediately  before  the  word  'false,'  and  with  that  cor- 
rection gave  the  instruction  to  the  jury  against  the  defendant's 
objection  and  exception,  and  on  appeal  it  was  held  that  the 
insertion  of  the  word  'willfully'  in  the  instruction  did  not 
change  the  effect  of  the  instruction  as  offered.  The  instruction 
as  given  was  therefore  virtually  the  instruction  offered.  Upon 
the  authority  of  that  case.  People  v.  Hicks,  53  Cal.  354,  and 
People  V.  SotOy  59  Cal.  367,  were  also  decided."  So  far  as  we 
know,  these  are  the  only  cases  which  had  directly  decided  the 
matter  at  the  time  of  the  adoption  of  our  Code.  In  Cameron  v. 
Wentworth  this  court  said:  "The  statute  (section  3390,  tupra) 
came  to  us  from  California  (Cal.  Code  Civ.  Proc,  sec.  2061), 
where  it  has  been  interpreted";  and  upon  the  familiar  rule  of 
law  that,  in  adopting  a  statute  from  a  sister  state,  we  adopt  it 
with  the  construction  given  it  by  the  courts  of  that  state,  there 
does  not  seem  to  be  room  for  contention  here. 
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In  Ashley  v.  Rocky  Mountain  Bell  Tel,  Co.,  above,  this  court 
said  that  the  qualifying  words  ** willfully"  and  ** material" 
should  be  used  in  the  proper  places  in  an  instruction  of  this 
character,  citing  Cameron  v.  Wentworth;  but,  notwithstanding 
the  observations  made  in  Cameron  v.  Wentworth  and  Ashley  v. 
Rocky  Mountain  Bell  Tel.  Co.^  we  think  the  instruction  as  given 
is  correct.  It  cannot  be  that  subdivision  3  of  section  3390  cor- 
rectly states  the  law  of  this  state  when  found  in  the  Code,  but 
that  the  same  language,  when  embodied  in  an  instruction  of  a 
court,  does  not  do  so.  As  said  above,  the  Code  establishes  the 
law  of  this  state  respecting  the  subjects  to  which  it  relates,  and 
unless  there  is  apparent  some  inadvertent  omission  or  some  ap- 
parent misuse  of  terms  which  renders  the  meaning  of  the  statute 
obscure  or  uncertain,  we  think  courts  are  not  justified  in  attempt- 
ing to  improve  upon  the  action  of  the  legislature  in  enacting  laws, 
by  interpolating  into  statutes  words  which  may,  or  may  not,  have 
been  intended  to  be  used  by  the  law-making  body,  which,  in  this 
state,  is  the  legislature,  and  not  this  court. 

It  is  true  that  since  the  adoption  of  our  Code  the  supreme  court 
of  California  has  held  that  the  omission  of  the  qualifying  word 
** material"  rendered  an  instruction,  substantially  in  the  lan- 
guage of  section  2061  of  the  California  Code  of  Civil  Procedure, 
erroneous.  {People  v.  Plyler,  121  Cal.  160,  53  Pac.  553.)  But 
we  do  not  agree  with  that  court  that  this  section  of  the  Code 
''requires  construction  and  amplification"  in  order  that  it  be 
not  ''misleading  to  the  nonjudicial  mind." 

2.  Exception  is  taken  to  instruction  No.  14,  given  by  the  court 
as  follows:  "14.  You  are  instructed  in  this  case  it  is  not  neces- 
sary for  the  state  to  prove  the  date  of  the  alleged  offense  pre- 
cisely as  charged  in  the  information  herein.  Therefore,  if  you 
find  and  believe  from  the  evidence  in  this  case,  beyond  a  reason- 
able doubt,  that  the  defendant,  Daniel  Connors,  at  the  county  of 
Yellowstone  and  state  of  Montana,  accomplished  an  act  of  sexual 
intercourse  with  the  prosecuting  witness,  Jessie  Knox,  and  that 
at  the  time  of  such  intercourse  the  said  Jessie  Knox  was  under 
the  age  of  sixteen  years,  and  not  the  wife  of  defendant,  and 
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you  further  find  that  such  intercourse  was  had  at  any  time  within 
five  years  prior  to  the  filing  of  the  information  in  this  case,  then 
you  should  find  a  verdict  of  guilty." 

The  information  charges  the  defendant  with  having  had  sexual 
intercourse  with  Jessie  Knox,  a  female  under  the  age  of  sixteen 
years,  and  not  the  wife  of  the  defendant.  The  act  is  alleged  to 
have  been  accomplished  on  August  20,  1906.  It  is  now  said  by 
counsel  for  appellant  that  under  instruction  No.  14,  and  par- 
ticularly the  last  clause  thereof,  the  jury  might  have  found  the 
defendant  guilty  of  an  act  of  sexual  intercourse  with  the  prose- 
cuting witness  after  August  20th,  and  before  October  11th,  the 
date  of  filing  the  information,  even  though  between  such  dates 
the  prosecuting  witness  might  have  reached  the  age  of  sixteen, 
and  the  act  have  occurred  after  she  reached  that  age  and  before 
October  11th.  But  we  do  not  think  the  language  is  susceptible 
of  the  construction  given  it  by  counsel  for  appellant.  The  words 
"such  intercourse"  relate  to  the  act  of  sexual  intercourse  de- 
scribed above  in  the  information,  namely  an  act  of  sexual  inter- 
course with  Jessie  Knox,  at  a  time  when  she  was  under  the  age 
of  sixteen  years  and  not  the  wife  of  the  defendant.  Construing 
the  word  **such"  in  the  phrase  '*any  such  lode  or  mining  claim," 
this  court,  in  State  ex  rel.  Anaconda  Copper  Min.  Co,  v.  Dis- 
trict Court,  26  Mont.  396,  68  Pac.  570,  said:  "The  words 
'any  such  lode  or  mining  claim'  clearly  relate  to  the  same  char- 
acter of  lode  or  mining  claim  as  that  mentioned  in  the  first 
clause;  that  is,  one  in  which  the  petitioner  has  an  interest,  and 
which  is  in  the  possession  of  another.  The  word  *such'  in  its 
ordinary  sense,  in  the  connection  in  which  it  is  here  used,  sig- 
nifies *the  same  as  previously  mentioned  or  specified;  not  other 
or  different'     (Century  Dictionary.)  " 

Again  it  is  said  by  counsel  for  appellant  in  his  brief:  "Said 
instruction  No.  14  is  also  erroneous  in  that  it  permits  a  convic- 
tion for  any  act  of  intercourse  had  within  five  years  of  the  date 
of  filing  the  information.  Under  such  an  instruction  the  minds 
of  no  two  jurors  need  meet  upon  any  particular  act  of  inter- 
course, and  yet  the  defendant  be  convicted"    What  we  have 
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said  above  we  think  disposes  of  this  contention ;  bat,  furthermore, 
this  appeal  is  from  the  judgment  only,  and  the  evidence  is  not 
before  us.  We  must,  therefore,  indulge  the  presumption  that 
the  evidence  related  to  only  one  act  of  sexual  intercourse,  since, 
in  the  absence  of  the  evidence,  this  court  will  always  presume  that 
the  instructions  were  applicable  to  the  case  made,  in  the  absence 
uF  a  showing  to  the  contrary. 

3.  Again,  it  is  contended  that  under  instructions  14  and  15, 
or  either  of  them,  the  jury  could  find  the  defendant  guilty  with- 
out finding  the  element  of  criminal  intent.  The  information 
charges  that  the  act  was  done  ''willfully,  wrongfully,  unlaw- 
fully, and  feloniously."  "The  word  'feloniously'  is  descriptive 
of  the  act  charged.  It  means  that  the  act  was  done  with  a 
mind  bent  on  doing  that  which  is  wrong,  or,  'as  it  has  been  some- 
times said,  with  a  guilty  mind.'  "  {State  v.  Bechnitz,  20  Mont. 
488,  52  Pac.  264.)  If  the  court  has  properly  laid  down  a  rule 
in  one  instruction,  it  need  not  be  repeated  thereafter.  The  in- 
structions are  to  be  considered  as  one  complete  charge,  para- 
graphed and  numbered  only  for  convenience.  In  instruction  No. 
5  the  court  fully  covered  the  question  presented,  in  the  following 
language:  "The  jury  are  instructed  that  the  intention  connected 
with  the  commission  of  a  crime  is  manifested  by  the  circum- 
stances connected  with  the  offense  and  the  sound  mind  and  dis- 
cretion of  the  person  committing  the  act;  and,  in  order  to  con- 
stitute the  offense  charged  in  this  case,  the  intent  alleged  in  the 
information  is  necessary  to  be  proved,  but  direct  and  positive 
testimony  is  not  necessary  to  prove  the  intent.  It  may  be  in- 
ferred from  the  evidence  if  there  are  any  facts  proved  which 
satisfy  the  jury,  beyond  a  reasonable  doubt,  of  its  existence." 

We  find  no  error  in  the  record.    The  judgment  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantlt  and  Mb.  Justice  Smith  concur. 
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HAUSER  ET  AL.,  Respondents,  v.  MILLER,  Appellant. 

(No.  2,528.) 
(Submitted  March  3,  1908.     Decided  March  9,  1908.) 

[94  Pac.  197.] 

Laws  for  Raiding  Bevenve — Officers — Fees — Administration  of 
Estates — Statutes — Constitutionality. 

Estates — Administration — Fees — Officers — Statutes — Constitutionality. 

1.  Section  4637  of  the  Political  Code  makes  it  incumbent  upon  the 
clerk  of  the  district  court  to  collect  from  petitioners  filing  letters  of 
administration  or  guardianship  sums  ranging  from  five  to  ninety-five 
dollars,  regulated  by  the  appraised  value  of  the  estate.  The  fees 
thus  collected  thereupon  become  part  of  the  public  moneys  of  the 
county.  Held,  that  the  section  is  void  as  in  contravention  of  section 
4,  Article  XII  of  the  Constitution,  which  declares,  inter  alia,  that  the 
legislative  assembly  shall  not  levy  taxes  for  county  purposes. 

Same. 

2.  The  above  section  also  held  obnoxious  to  the  provisions  of  section 
11,  Article  XII  of  the  Constitution,  in  that  the  burdens  imposed  upon 
the  estates  falling  within  the  therein  enumerated  classes,  are  fixed 
arbitrarily  and  at  unequal  rates. 

Officers — Fees — ^Laws  for  Baising  Revenue. 

3.  Obiter:  Neither  an  Act  requiring  reasonable  fees  to  be  paid  by  a 
citizen  according  to  a  fixed  schedule,  for  special  services  rendered  to 
him  by  a  public  officer,  nor  one  providing  that  such  fees  be  covered 
into  a  particular  fund,  are  necessarily  laws  for  raising  revenue. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  Thos. 
C,  Bach,  Judge, 

Application  for  mandamus  by  Samuel  T.  Ilauser  and  another, 
executors  of  the  will  of  Ellen  F.  Hauser,  against  Sidney  Miller, 
83  clerk  of  the  district  court  of  Lewis  and  Clark  county.  From 
a  judgment  directing  a  writ  to  issue,  defendant  appeals.  Af- 
firmed. 

Mr,  Albert  J.  Oalen,  Attorney  General,  and  Mr.  E,  M.  Hall, 
Assistant  Attorney  General,  for  Appellant. 

Mr.  Wm.  T.  Pigott,  for  Kespondents. 
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MB.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion  of 
the  court. 

The  plaintiffs  are  the  executors  of  the  last  will  and  testament 
of  Ellen  F.  Ilauser,  deceased,  and  under  the  direction  of  the 
district  court  of  Lewis  and  Clark  county,  wherein  the  will  was 
admitted  to  probate,  are  and  have  been  proceeding  with  the 
administration  of  the  estate  disposed  of  thereby.  On  December 
23, 1907,  they  presented  to  the  defendant,  the  clerk  of  said  court, 
their  inventory  of  the  property  of  the  estate  in  their  hands,  as 
required  by  law,  and  demanded  that  he  file  the  same.  This  he 
declined  to  do  except  upon  the  payment  of  an  additional  fee  of 
$95.  The  ground  of  his  demand  was  that,  since  the  appraised 
value  of  the  estate  had  been  fixed  at  $117,167.27  by  the  apprais- 
ers appointed  by  the  court,  it  was  incumbent  upon  him,  under 
the  statute  (Pol.  Code,  sec.  4637)  prescribing  his  duty  in  such 
cases,  to  exact  such  fee.  Thereupon  the  plaintiffs,  having  agreed 
with  the  county  attorney,  submitted  the  facts  to  the  district  court 
for  a  decision,  as  upon  application  for  writ  of  mandamus,  their 
contention  being  that  the  section  of  the  statute  authorizing  the 
collection  of  the  fee  is  open  to  constitutional  objections,  and 
therefore  void.  The  district  court  sustained  this  contention  and 
entered  judgment,  directing  the  writ  to  issue.  The  defendant 
has  appealed. 

The  sole  question  submitted  is,  whether  the  statute  is  valid. 
So  far  as  its  provisions  enter  into  this  controversy  it  is  as  fol- 
lows: 

**Sec.  4637.  At  the  time  of  filing  the  petition  for  letters  tes- 
tamentary, of  administration  or  guardianship,  the  clerk  must  col- 
lect from  the  petitioner  the  sum  of  five  dollars.  On  the  return 
of  the  inventory,  if  the  estate  is  appraised  at  a  sum  less  than 
one  thousand  five  hundred  dollars,  no  additional  fees  are  re- 
quired. If  the  estate  is  appraised  at  one  thousand  five  hun- 
dred dollars  and  not  to  exceed  three  thousand  dollars,  there  must 
be  paid  an  additional  fee  by  the  executor,  administrator  or 
guardian  of  five  dollars,  making  in  all  ten  dollars.  If  for  more 
than  three  thousand  dollars  and  not  to  exceed  ten  thousand 
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dollars,  an  additional  fee  of  ten  dollars,  making  in  all  fifteen 
dollars.  If  for  more  than  ten  thousand  dollars,  and  not  to  ex- 
ceed  twenty  thousand  dollars,  an  additional  fee  of  twenty  dol- 
lars, making  in  all  twenty-five  dollars.  If  for  more  than  twenty 
thousand  dollars  and  not  to  exceed  thirty  thousand  dollars,  an 
additional  fee  of  thirty-five  dollars,  making  in  all  forty  dollars. 
If  for  more  than  thirty  thousand  dollars  and  not  to  exceed  fifty 
thousand  dollars,  an  additional  fee  of  forty-five  dollars,  making 
in  all  fifty  dollars.  If  for  more  than  fifty  thousand  dollars  and 
not  to  exceed  one  hundred  thousand  dollars,  an  additional  fee  of 
seventy  dollars,  making  in  all  seventy-five  dollars.  If  for  more 
than  one  hundred  thousand  dollars,  an  additional  fee  of  ninety- 
five  dollars,  making  in  all  one  hundred  dollars.     •     •     •     " 

The  contention  of  respondents,  is,  that  the  effect  of  this  statute 
is  to  impose  a  tax  for  general  revenue  purposes,  and  hence  is 
repugnant  to  several  provisions  of  the  state  Constitution,  among 
others,  section  4  of  Article  XII,  which  declares:  **The  legis- 
lative assembly  shall  not  levy  taxes  upon  the  inhabitants  or  prop- 
erty in  any  county,  city,  town,  or  municipal  corporation  for 
county,  town,  or  municipal  purposes,  but  it  may  by  law  vest  in 
the  corporate  authorities  thereof  powers  to  assess  and  collect 
taxes  for  such  purposes'';  and  section  11  of  the  same  Article^ 
which  provides:  ** Taxes  shall  be  levied  and  collected  by  general 
laws  and  for  public  purposes  only.  They  shall  be  uniform  upon 
the  same  class  of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax." 

We  do  not  question  the  soundness  of  the  proposition  that  the 
legislature  has  the  power  to  require  reasonable  fees  to  be  paid 
by  the  citizen  for  special  services  rendered  to  him  from  time  to- 
time  by  the  different  public  officers,  according  to  a  fixed  schedule, 
such  fees  being  intended  to  make  up  the  compensation  of  the 
officers.  In  such  cases  the  citizen  receives  an  equivalent  in  re- 
turn, other  than  the  benefit  of  good  government  which  is  en- 
joyed by  all  citizens  alike.  He  may  demand  the  services  or  let 
them  alone,  as  he  chooses.  Laws  making  such  impositions  are 
not  classed  under  the  head  of  revenue  laws.    Nor  do  we  decide 
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whether  an  Act  providiDg  a  schedule  of  fees  to  be  paid  for  such 
services,  but  to  be  covered  by  the  officers  into  a  particular  fund 
in  order  to  reimburse  the  public  for  the  fixed  salaries  paid  to 
the  officers,  is  necessarily  an  Act  to  raise  revenue.  Such  im- 
positions are  generally  held  not  to  be,  in  any  legitimate  sense,, 
burdens  imposed  upon  property  to  raise  revenue  for  general 
public  purposes.  This  question  does  not  arise  in  this  case;  for 
the  impositions  complained  of  cannot  be  deemed  fees  paid  to 
the  clerk  for  special  services,  because  they  do  not  go  to  him. 
They  must  be  paid  by  him  to  the  county  treasurer,  and  become 
a  part  of  the  public  moneys  of  the  county.  (Pol.  Code,  sec. 
4591.)  Nor  can  they  be  said  to  be  designed  to  provide  a  fund 
to  be  devoted  specially  to  the  payment  of  his  salary.  The  stat- 
ute does  not  so  declare.  Prom  any  point  of  view,  they  can  only 
be  regarded  as  a  means  resorted  to  by  the  legislature  to  provide 
revenue  for  the  respective  counties.  They  are  professedly  im- 
posed for  the  benefit  of  the  counties.  They  are  clearly  a  tax  upon 
the  property  of  certain  classes  of  individuals.  The  amounts  are 
regulated  wholly  and  arbitrarily  with  regard  to  the  appraised 
value  of  the  estates  of  decedents,  of  minors  and  incompetents. 
The  burdens  fall  not  upon  the  residue  of  the  estates  of  decedents 
to  be  distributed  after  debts  and  expenses  are  paid,  but  upon 
the  whole  of  such  estates,  and  at  arbitrary  and  unequal  rates. 
An  estate  of  the  value  of  $3,000  is  required  to  pay  $5,  whereas 
all  estates  of  a  greater  value,  up  to  $100,000,  are  taxed  at  a 
greater  and  increasing  rate.  After  that  value  is  reached,  the 
rate  is  the  same,  without  reference  to  value.  There  is  also  a 
manifest  inequality  in  the  rates  fixed  for  estates  falling  in  the 
different  classes;  for  an  estate  slightly  in  excess  of  the  value  of 
$10,000  bears  the  same  burden  as  one  of  $20,000  in  value.  If  a 
person  owning  an  estate  happens  to  be  an  infant  or  an  incompe- 
tent, this  chance  or  misfortune  alone  renders  his  estate  liable 
to  the  burden,  whereas  the  property  in  the  hands  of  all  other 
citizens,  except  executors  and  administrators,  is  exempt  from 
the  burden. 


26  Hopkins  bt  al.  v.  Kitts.  [Mar.  T.  '08 

It  is  thus  entirely  clear  that  the  Act,  levying  a  tax  as  it  does 
upon  the  property  of  the  people  in  the  different  counties  for 
the  benefit  of  the  counties  and  at  grossly  unequal  rates,  as 
applied  to  estates  of  different  values,  is  open  to  both  the  objec- 
tions urged  against  it,  and  is  void.  This  conclusion  seems  in- 
evitable, and  it  is  hardly  necessary  to  cite  authorities  in  support 
of  it.  In  several  of  the  states,  however,  similar  statutes  have 
been  called  in  question,  and  have  invariably  been  held  invalid, 
on  the  grounds  urged  here  as  well  as  others.  {State  ex  reL 
Davidson  v.  Gorman,  40  Minn.  232,  41  N.  W.  948,  2  L.  B.  A.  701 ; 
Fat  jo  V.  Pfister,  117  Cal.  83,  48  Pac.  1012;  State  ex  rel  Nettleton 
V.  Case,  39  Wash.  177,  109  Am.  St.  Rep.  874,  81  Pac.  554,  1 
L.  R.  A.,  n.  s.,  152;  State  ex  rel,  Sanderson  v.  Mann,  76  Wis. 
469,  45  N.  W.  526,  46  N.  W.  51.) 

Since  these  considerations  dispose  of  the  controversy,  it  is  not 
necessary  to  notice  the  other  constitutional  questions  raised. 
What  is  here  said  has  no  application  to  the  other  provisions  of 
the  statute,  since  their  validity  is  not  called  in  question. 

The  judgment  of  the  district  court  is  afSrmed 

Affirmed. 

Mb.  Justice  Holloway  and  Mb.  Justice  Smith  concur. 


HOPKINS  ET  AL.,  Appellants,  v.  KITTS,  Respondent. 

(No.  2,516.) 
(Submitted  March  5,  1908.    Decided  March  9,  1908.) 

[94  Pac.  201.] 

Appeal — Time   for    Taking — Jurisdiction — Dismissal — De  Min- 
imis Non  Curat  Lex — Remarks  of  Court — Harmless  Error. 

Appeal — Time  for  Taking — Jurisdiction — Dismissal. 

1.  An  appeal  from  a  judgment  of  the  district  court  in  a  caae  ap- 
pealed to  it  from  a  justice's  court,  not  taken  within  ninety  days  after 
entry  of  judgment  as  required  by  Laws  of  1899,  page  147,  will  be 
dismissed  for  lack  of  jurisdiction  in  the  appellate  court  to  entertain 
it. 
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Same — ^Motion  to  DiflmiBs — IiiBuffieient  Notice — ^When  ImmaterUL 

2.  Failure  to  give  sufficient  notice  of  a  motion  to  dismiBS  an  appeal 
on  the  ground  that  it  waa  not  taken  in  time  is  immaterial,  since  the 
qoestion  thus  raised  is  jurisdictional  and,  therefore,  maj  be  raised  at 
any  time. 

Same — Error — De  Minimit  Non  Curat  Lex — ^Affirmance. 

3.  Under  the  maxim  de  minimis  nan  curat  lex,  a  judgment  will  not 
be  reversed  for  errors  operating  to  appellant's  prejudice  in  the  sum 
of  seventj-siz  cents  only. 

Trial — Bemarks  of  Court — ^When  not  Prejudicial. 

4.  Bemarka  of  the  court,  made  at  the  close  of  defendant's  testimony, 
on  a  motion  of  plaintiff  for  a  directed  verdict,  relative  to  the  state 
of  the  case  as  then  made,  were  not  prejudicial  where  thereafter  plain- 
tiff introduced  rebuttal  testimony  and  the  disputed  questions  were 
fairly  submitted  to  the  jury. 

AppecA  from  District  Court,  Fergus  County;  E.  K.  Chendle, 
Judge. 

Action  by  A.  Hopkins  and  another  against  Margaret  Kitts. 
From  a  judgment  for  defendant,  and  from  a  denial  of  a  new 
trial,  plaintiffs  appeal.    Affirmed. 

Messrs.  DeKalb  &  Mettler,  for  Appellants. 

Messrs.  Ayers  &  MarshM,  for  Respondent. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  order  of  the  district  court  of  Fergus 
county  denying  the  plaintiffs'  motion  for  a  new  trial.  There 
is  also  an  attempted  appeal  from  the  judgment,  made  and  en- 
tered on  April  17,  1907;  but  since  this  case  was  tried  in  the 
district  court  on  appeal  from  a  justice  of  the  peace  court  and  the 
appeal  was  not  taken  to  this  court  within  ninety  days  after  entry 
of  judgment  in  the  district  court,  this  court  does  not  acquire 
jurisdiction  of  the  appeal  from  the  judgment,  and  that  at- 
tempted appeal  is  dismissed.  (Code  Civ.  Proc,  sec.  1723,  as 
amended  by  Act  of  the  Sixth  Legislative  Assembly,  Laws  1899, 
p.  147.)  This  question  being  one  of  jurisdiction,  it  could  be 
raised  at  any  time,  and  the  failure  of  counsel  for  respondent  to 
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give  sufficient  notice  of  their  motion  to  dismiss  is  of  no  conse* 
quence.  However,  all  questions  raised,  which  could  have  been 
presented  on  either  or  both  of  the  appeals,  may  be  presented  on 
the  appeal  from  the  order  denying  a  new  trial. 

There  are  five  specifications  of  error,  but  the  first,  fourth  and 
fifth  raise  the  same  question,  namely,  the  insufficiency  of  the 
evidence  to  sustain  the  verdict.  It  is  also  said  that  the  jury 
must  have  taken  into  consideration  a  payment  of  $1.75,  alleged 
to  have  been  made  by  the  defendant,  but  consideration  of  which 
was  withdrawn  from  the  jury  by  the  court  in  its  instructions. 
The  evidence  is  conflicting,  but  if  we  exclude  from  consideration 
the  $1.75,  and  credit  the  several  payments  as  of  the  proper  dates^ 
the  plaintiffs  could  not  have  recovered  more  than  seventy-six 
cents,  and  upon  an  appeal  to  this  court  in  a  case  involving  so 
small  an  amount,  we  will  apply  the  maxim,  De  minimis  nofi 
curat  lex. 

The  third  assignment  relates  to  errors  in  law  occurring  at  the 
trial.  Exception  is  taken  to  certain  remarks  made  by  the  court 
during  the  trial.  While  these  do  not  constitute  errors  in  law,, 
within  the  meaning  of  subdivision  7  of  section  1171  of  the  Code 
of  Civil  Procedure,  but,  if  errors  at  all,  fall  within  subdivision 
1  of  that  section,  still  we  may  overlook  this,  and  consider  the  al- 
leged errors  as  if  properly  specified. 

At  the  conclusion  of  defendant's  testimony  the  plaintiffs  in- 
terposed  a  motion  for  a  directed  verdict.  This  motion  was  prop- 
erly overruled.  The  court  made  certain  observations  as  to  the 
state  of  the  case  at  that  time.  Considered  from  a  strictly  legal 
standpoint,  these  remarks  were  applicable  to  the  case  then  made; 
but,  in  any  event,  the  plaintiffs  proceeded  to  introduce  rebuttal 
evidence,  and  upon  the  conclusion  of  the  testimony  the  disputed 
questions  were  fairly  submitted  to  the  jury,  and  a  verdict  re- 
turned in  favor  of  the  defendant. 

The  appeal  from  the  judgment  is  dismissed.  The  order  of 
the  district  court  refusing  the  plaintiffs  a  new  trial  is  afSrmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 
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MANUEL,  Respondent,  v.  SCOTT  bt  al.,  AppELLANra 

(No.  2,515.) 
(Submitted  March  3,  1908.     Decided  March  16,  1908.) 

[94  Pac.  487.] 

Default  —  Setting  Aside  —  Appeal — Record — Authentication  — 
Dismissal. 

Appeal — Bccord — Authentication. 

1.  Papers  not  made  a  part  of  the  record  on  appeal  by  stntute  can  be 
put  into  or  made  a  part  of  it  onlj  hj  bill  of  exceptions  or  state- 
ment duly  certified  by  the  judge  sitting  in  the  cause. 

Same. 

2.  Papers,  supposedly  used  at  a  hearing  of  a  motion  to  set  aside  a 
default,  which  are  not  brought  into  the  record  on  appeal  by  bill  of 
exceptions,  nor  identified  in  any  way,  but  are  merely  certified  to  by 
the  clerk  of  the  district  court  as  being  all  the  papers  used  on  the 
hearing  of  the  motion,  are  not  properly  in  the  record  and  will  be 
stricken  out. 

8ame — Default — Record. 

3.  The  record  on  appeal  from  an  order  yacating  or  refusing  to  va- 
cate a  default  consists  of  the  papers  used  on  the  motion. 

Appeal  from  District  Court,  Meagher  County;  E.  K.  Cheadle, 
Judge, 

Action  by  Josephine  Manuel,  as  administratriz  of  Moses 
Mannel,  deceased,  against  Sam  and  Jennie  Scott.  From  an 
order  overruling  a  motion  to  set  aside  a  judgment  entered  after 
default  for  want  of  an  answer,  defendants  appeal    Dismissed. 

Mr.  E.  A.  Carleton,  for  Appellants. 

Messrs.  Mclntire  &  Mclntire,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Appeal  from  an  order  overruling  defendants'  motion  to  set 
aside  a  judgment  entered  after  default  for  want  of  an  answer. 
A  motion  has  been  submitted  by  respondent  asking  that  certain 
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portions  of  the  transcript  be  stricken  out,  on  the  ground  that 
they  are  not  a  part  of  the  record.  There  is  also  submitted  a 
motion  to  dismiss  the  appeal,  on  the  ground  that  the  appellants 
have  failed  to  furnish  to  this  court  any  authentic  record  of  the 
papers  used  on  the  trial  of  the  motion  in  the  district  court.  The 
portions  of  the  transcript  to  which  the  motion  to  strike  is  directed 
are  all  the  papers  copied  into  it,  including  the  affidavits  of  one 
of  the  defendants  and  their  counsel,  which  are  supposed  to 
have  been  used  at  the  hearing  of  the  motion  in  the  district  court, 
to  show  excusable  neglect  on  the  part  of  the  defendants  to  file 
their  answer  in  time,  except  only  the  copies  of  the  order  overrul- 
ing the  motion  and  of  the  notice  of  appeal. 

Section  1737  of  the  Code  of  Civil  Procedure  provides:  "On 
appeal  from  an  order,  except  an  order  granting  or  refusing  a  new 
trial,  the  appellant  must  furnish  the  court  with  a  copy  of  the 
notice  of  appeal,  of  the  judgment  or  order  appealed  from,  and 
of  papers  used  on  the  hearing  in  the  court  below."  The  papers 
above  referred  to  have  not  been  brought  into  the  record  by  bill 
of  exceptions,  nor  are  they  identified  in  any  way  as  the  papers 
used  on  the  hearing  of  the  motion,  except  by  the  certificate  of 
the  clerk  attached  to  the  transcript,  wherein  he  states  that  the 
transcript  contains  **all  the  papers  used  on  the  hearing  of  de- 
fendants' motion  to  set  aside  the  default  and  to  vacate  the  decree 
herein,"  enumerating  them. 

No  paper  or  other  matter,  not  made  a  part  of  the  record  in  a 
cause  by  the  statute,  can  be  put  into  it  or  be  made  a  part  of  it^ 
except  by  bill  of  exceptions  or  statement  duly  certified  by  the 
judge  sitting  in  the  cause.  **The  purpose  of  a  bill  of  excep- 
tions is  to  incorporate  in  an  authentic  form,  as  a  part  of  the 
record,  proceedings  on  the  trial,  including  rulings  of  the  trial 
judge  alleged  to  be  erroneous,  the  objections  and  exceptions  taken 
thereto,  with  the  grounds  thereof,  which  would  not  otherwise 
appear  therein."  (In  re  Dougherty's  Estate,  34  Mont.  336,  86 
Pac.  38.)  The  clerk  cannot,  under  the  authority  given  him  by 
the  statute,  add  anything  to  the  record.  He  can  go  no  further 
than  to  certify  that  the  copies  furnished  by  him  are  correct  cop- 
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ies;  and  if  he  does  so,  his  certificate  is  of  no  efficacy  to  make 
any  matter  a  part  of  the  record  which  is  not  in  fact  such.  (Code 
Civ.  Proc.,  sec.  1739,  amended  by  Laws  1907,  p.  91 ;  Cornish  v. 
Floyd-Jones,  26  Mont.  153,  66  Pac.  838;  Conklin  v.  Cullen,  25 
Mont.  214,  64  Pac.  502;  Emerson  v.  IfcNair,  28  Mont.  578,  73 
Pac.  121.)  And  so,  if  the  particular  paper,  not  a  part  of  tho 
record,  is  not  brought  into  it  by  bill  of  exceptions  in  the  usual 
way,  it  cannot  be  considered  for  an^  purpose.  {In  re  Dough- 
erty's Estate,  supra,  and  cases  cited;  Rose  v.  Northern  Pac.  Ry, 
Co.,  35  Mont.  70,  119  Am.  St.  Rep.  836,  88  Pac.  767 ;  Borden  v. 
Lynch,  34  Mont.  503,  87  Pac.  609.) 

The  record  on  appeal  from  an  order  vacating  or  refusing  to 
vacate  a  default  consists  of  the  papers  used  on  the  motion,  what- 
ever they  are,  (Code  Civ.  Proc.,  sec.  1737.)  All  of  these,  ex- 
cept the  order  and  the  notice  of  appeal,  must  be  authenticated 
by  bill  of  exceptions.  Since  this  is  so,  and  since  none  of  the 
other  papers  in  the  transcript  before  us  are  properly  in  the  rec- 
ord, they  have  no  place  therein  and  must  be  stricken  out.  This 
leaves  nothing  before  us  except  the  order  and  the  notice.  The 
appellants  having  failed  to  furnish  the  required  record,  there  is 
nothing  upon  which  we  can  consider  or  determine  the  merits  of 
the  appeal.  Accordingly  the  motion  to  dismiss  is  sustained. 
(Code  Civ.  Proc.,  sec.  1740.) 

Dismissed. 

Mr,  Justice  Holloway  and  Mb.  Justice  Smith  concur. 
Behearing  denied  April  14,  1908. 
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STATE,  Appellant,  v.  QUANTIC,  Respondent. 

^  (No.  2,505.) 
(Submitted  March  4,  1908.    Decided  March  16,  1908.) 

[94  Pac.  491.] 

Water  Rights — Adverse  Possession — Pleadings — Reply — Clerical 
Errors — Dates — Default  —  Setting  Aside — Judgment — Tech- 
nical Error. 

Water  Bights — Adverse  Possession — Pleadings — Reply — ^Default. 

1.  Defendant  in  a  suit  involving  a  water  right  denied  every  material 
allegation  of  the  complaint,  set  up  his  right  by  appropriation,  and 
further  alleged  that  ''for  more  than  ten  years  last  pasf  he  had 
been  in  the  adverse  possession  of  the  ditch  and  water  right.  Plain- 
tiff did  not  file  any  reply,  and  defendant  had  judgment  by  default. 
Held,  that  the  allegation  relative  to  adverse  possession  required  a 
reply,  and  that,  therefore,  judgment  by  default  was  properly  entered. 

Default — Judgment — Extent  of  Relief. 

2.  In  Code  of  Civil  Procedure,  section  722,  as  amended  by  Laws  of 
1899,  page  143,  providing  that,  if  plaintiff  fails  to  reply  or  demur 
to  the  counterclaim,  defendant  shall  be  entitled  to  the  same  relief  as 
a  plaintiff  on  the  failure  of  defendant  to  demur  or  answer  the  com- 
plaint, and  if  the  answer  contains  new  matter  and  plaintiff  fails  to 
reply  or  demur  thereto  within  the  time  allowed  by  law,  defendant  may 
move  for  such  judgment  as  he  may  be  entitled  to  upon  "such  state- 
ment," the  words  ''such  statement"  mean  the  statement  of  the  new 
matter  relied  on  as  constituting  a  defense,  without  any  reference  to 
the  matter  set  up  in  the  complaint. 

Water  Rights — Pleadings — Clerical  Errors — ^Dates. 

3.  Where  defendant  in  a  water  right  suit  set  up  his  prescriptive 
right  to  the  water  in  dispute,  an  allegation  that  his  predecessor  in  in- 
terest began  the  diversion  of  water  on  a  certain  date  in  "1901," 
whereas  subsequent  allegations  showed  that  "1891"  was  intended  in- 
stead, the  court  properly  treated  the  substitution  of  "1901"  for 
' '  1891 "  as  a  clerical  error  and  gave  judgment  accordingly. 

fiame — Attorney     General — Service — ^Default — Setting     Aside — Insufficient 
Grounds. 

4.  In  an  action,  commenced  by  the  state,  involving  a  water  right, 
the  defendant's  answer  among  other  things  set  up  title  in  him  by 
adverse  possession.  Upon  failure  of  plaintiff  to  reply,  a  default  was 
entered.  From  the  afl^davits  filed  in  support  of  a  motion  to  set  the 
default  aside  it  appeared  that,  while  the  complaint  was  prepared  and 
signed  by  the  attorney  general,  the  county  attorney  of  the  county  in 
'Which  the  suit  was  brought  had  been  intrusted  with  its  prosecution. 
A  copy  of  the  answer  was  served  on  the  attorney  genersH,  but  none 
upon  the  county  attorney.  It  appeared  further  that  each  of  these 
officers  depended  upon  the  other  to  attend  to  the  case.  Although  the 
court  had  the  motion  for  judgment  for  failure  to  reply,  and  the  one 
to  set  aside  the  default  under  advisement  for  five  months,  no  reply 
was  ever  tendered.    Eeldf  that  the  service  of  the  answer  upon  the  at- 
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tomey  general  was  proper,  and  that  under  the  eircumstanees  the 
court  was  justified  in  refusing  to  reopen  the  default. 

3ame — Judgment  on  Pleadings — Admissions. 

5.  Where  the  state,  by  its  complaint,  claimed  all  the  waters  of  a 
certain  creek,  "being  about  sixty  inches,"  and  defendant  alleged  that 
he  had  appropriated  "all  of  the  water  in  said  creek,  being  about  fifty 
inches,"  and  that  he  had  acquired  the  right  by  adverse  user  to  "the 
whole  of  the  waters  of  said  creek,"  plaintiff,  by  failure  to  reply  to 
the  latter  allegation,  admitted  defendant's  right,  and  it  was  proper 
for  the  court  to  render  judgment  on  the  pleadings  without  proof. 

Same — Judgment — Technical  Error. 

6.  A  judgment  entered  in  the  action,  referred  to  in  paragraph  1 
above,  upon  failure  of  plaintiff  to  reply  to  defendant's  claim  of  ad- 
verse possession,  which  awarded  the  latter  a  right  by  appropriation, 
also  alleged  in  the  answer  but  put  in  issue  by  the  complaint,  was 
technically  erroneous.  The  decree  should  have  been  that  defendant 
acquired  his  right  by  prescription. 

Appeal  from  District  Court,  Gallatin  County;  W.  B,  C.  Stew- 
art,  Judge, 

Action  by  the  state  of  Montana  against  Job  B.  Quantic  to  re- 
strain interference  with  water  appropriated  by  plaintiff.  From 
a  judgment  for  defendant,  plaintiff  appeals.  Modified  and 
affirmecl. 

Mr.  Albert  J,  Oalen,  Attorney  General,  and  Mr,  E,  M.  Hall, 
Assistant  Attorney  General,  for  Appellant. 

It  is  apparent  that  paragraphs  6  and  7  of  respondent's  alleged 
"Counterclaim  merely  put  in  issue  the  allegations  of  appellant's 
complaint,  and  it  is  equally  clear  that  the  allegations  of  appel- 
lant in  its  complaint  directly  contradict  such  allegations  of  re- 
spondent, and  therefore  no  reply  was  necessary  in  order  to  raise 
an  iisue  thereon.  (18  Ency.  of  PI.  &  Pr.  695;  Taylor  v.  Gilbert, 
^2  Iowa,  587,  61  N.  W.  203 ;  Colby  v.  McOmber,  71  Iowa,  469, 
32  N.  W.  459 ;  Medlend  v.  Walker,  96  Iowa,  175,  64  N.  W.  797 ; 
Goddard  v.  Fulton,  21  Cal.  430;  Engel  v.  Bnghce,  40  Minn.  492, 
42  N.  W.  351 ;  State  v.  Rau,  93  Mo.  126,  5  S.  W.  697 ;  Sylms  v. 
£ylvis,  11  Colo.  319,  17  Pae.  912.) 

m 

If  the  allegations  of  paragraphs  6  and  7  of  the  alleged  counter- 
<claim  are  not  new  matter  constituting  merely  affirmative  denials, 
then  they  constitute  an  attempt  to  plead  a  further  cause  of  action 
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by  way  of  counterclaim,  that  of  adverse  possession  or  title  by 
prescription,  and,  as  such,  it  should  have  been  separately  stated 
and  numbered  and  complete  in  itself.  (Code  Civ.  Proc,  sec, 
672 ;  Murray  v.  City  of  Butte,  35  Mont.  161,  88  Pac.  789 ;  Wood- 
ward  V.  Faris,  109  Cal.  12,  41  Pac.  781 ;  Larsen  v.  Clark,  21  Utah, 
38,  59  Pac.  234.) 

As  there  was  nothing  in  the  alleged  counterclaim  requiring 
a  reply,  the  plaintiff  could  not  be  in  default  for  failure  to 
file  one.  (Babcock  v.  Maxwell,  29  Mont.  31,  74  Pac.  64;  Chris- 
Hansen  v.  Aldridge,  30  Mont.  446,  76  Pac.  1007.) 

It  was  an  abuse  of  discretion  for  the  court  to  refuse  to  set  aside 
such  default  on  the  ground  of  excusable  neglect.  {Benedict  v. 
Spendiff,  9  Mont.  85,  22  Pac.  500;  Heardt  v.  McAllister,  9  Mont. 
405,  24  Pac.  263 ;  Morse  v.  Callantine,  19  Mont.  87,  47  Pac.  635 ; 
In  re  Davis'  Estate,  15  Mont.  399,  39  Pac.  292;  Collier  v.  Fitz- 
Patrick,  22  Mont.  553,  57  Pac.  181 ;  Greene  v.  Moiitana  BreuAng 
Co.,  32  Mont.  102,  79  Pac.  693.) 

The  allegations  of  the  counterclaim,  in  order  to  sustain  a  judg- 
ment by  default  or  on  the  pleadings,  must  not  only  be  material 
and  well  pleaded,  and  sufficient  to  stand  all  the  tests  required  of 
a  complaint  upon  which  a  default  is  rendered,  but  also  must 
be  considered  in  connection  with  the  complaint  already  filed  in 
the  action,  for  the  purpose  of  determining  if  they  tend  to  dimin- 
ish or  defeat  the  appellant's  recovery.  (6  Ency.  of  PL  &  Pr. 
45;  Swain  v.  Bumette,  76  Cal.  299,  18  Pac.  394;  Johnston  v. 
Mantz,  69  Iowa,  710,  27  N.  W.  467.)  The  alleged  counterclaim 
of  respondent  is  ambiguous,  unintelligible  and  uncertain,  in 
that  it  is  impossible  from  the  allegations  thereof  to  determine 
upon  what  date,  if  any,  respondent  or  his  predecessors  in  inter- 
est appropriated  water  from  such  Spring  creek, 

Mr,  John  A,  Luce,  for  Respondent. 

A  pleading  should  be  construed  so  as  to  make  all  of  its  parts; 
harmonious,  if  possible.  {Farish  v.  Coon,  40  Cal.  33.)  The- 
uuiversal  rule  of  construction  prevails  that  the  later  paragraph, 
in  a  pleading,  contract  or  statute  explains  and  restricts  a  pre- 
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ceding  paragraph.  The  whole  pleading  should  be  looked  to  in 
its  interpretation.  Examining  the  whole  of  the  counterclaim, 
and  applying  the  general  rules  of  construction  and  the  provisions 
of  section  740,  Code  of  Civil  Procedure,  that  the  allegations  of 
a  pleading  must  be  liberally  construed,  it  certainly  cannot  be 
claimed  that  the  appellant  could  have  been  or  was  in  any  way 
misled. 

The  attorney  general  of  the  state  is  the  proper  officer  to  rep- 
resent the  state  of  ]Montana  in  all  cases  except  criminal  causes. 
(Pol.  Code,  sees.  460,  4450.)  Not  only  was  there  no  applica- 
tion or  affidavits  of  merit  {Schaefer  v.  Gold  Cord  Min.  Co. 
(Mont),  93  Pac.  344),  but  there  was  no  diligence  shown  even 
after  Walrath's  discovery  of  the  entry  of  the  default.  (An- 
drews  v.  Campbell,  94  IlL  577.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  complaint  in  this  action  is  as  follows : 

"Comes  now  the  state  of  Montana,  by  and  through  its  legal 
representative,  Albert  J.  Galen,  Attorney  General  of  the  state  of 
Montana,  and  for  cause  of  action  alleges : 

**(1)  That  by  an  executive  order  of  the  President  of  the 
United  States  there  was  created,  on  February  15,  1868,  the  mil- 
itary reservation  of  Ft.  Ellis,  situated  in  Gallatin  county,  state 
of  Montana. 

**  (2)  That  said  military  reservation  consisted  of  a  large  num- 
ber of  acres  of  land,  including  section  10  and  section  15,  of  town- 
ship 2  south,  range  6  east. 

"(3)  That  said  land  was  occupied  by  the  United  States  gov- 
ernment as  a  military  reservation  until  the  year  1891,  and  in 
the  year  1868  or  1869  the  United  States  government  appropriated 
all  of  the  waters  of  a  certain  creek,  known  as  *  Spring  creek,* 
rising  on  section  36,  in  township  2  south  of  range  6  east,  in  Gal- 
latin county,  Montana,  and  diverted  said  water  by  means  of  a 
ditch  tapping  said  Spring  creek  upon  its  west  bank  at  a  point 
about  a  quarter  of  a  mile  east  of  said  section  15,  which  ditch 
was  30  inches  in  width  on  the  bottom  by  18  inches  in  depths 
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and  carried  and  conducted  all  the  waters  of  said  Spring  creek, 
being  about  60  inches,  miner's  measurement,  or  a  flow  of  1^4 
cubic  feet  per  second  of  time,  to  and  upon  said  section  15,  where 
the  same  was  continuously  used  by  the  United  States  govern- 
ment from  the  date  of  its  diversion  for  irrigating,  domestic, 
military  and  other  useful  and  beneficial  purposes  upon  said  sec- 
tion 15,  upon  which  section  were  located  all  the  government 
buildings  used  in  connection  with  said  military  reservation. 

"(4)  That  by  Act  of  Congress  of  February  13,  1891,  all  of 
said  military  reservation  was  abandoned  and  restored  to  the 
public  domain,  save  and  except  six  hundred  (600)  acres  of  said 
section  15  and  the  southeast  quarter  of  the  southeast  quarter  of 
said  section  10;  the  forty  (40)  acres  of  said  section  15  that  was 
restored  to  the  public  domain  being  the  southeast  quarter  of 
the  southeast  quarter  of  said  section. 

**(5)  That  by  said  Act  of  Congress  of  February  13,  1891, 
the  said  600  acres  of  said  section  15,  and  the  said  40  acres  of 
said  section  10  were  continued  as  a  military  reservation  for  the 
use  and  benefit  of  the  militia  of  the  state  of  Montana,  and  said 
Act  granted  to  the  state  of  Montana  permission  to  use  said 
land  as  a  permanent  military  camp  ground. 

"  (6)  That  the  state  of  Montana  immediately  took  possession 
of  and  occupied  said  land  pursuant  to  the  permission  given  it 
by  said  Act  of  Congress  so  to  do,  and  has  ever  since  continued  in 
the  possession  of  said  land,  and  has  at  all  times  during  such  pos- 
session used  the  water  diverted  from  said  Spring  creek  by  the 
United  States  government  as  hereinabove  alleged  upon  said  land 
for  irrigation,  domestic,  and  military  purposes,  except  when  pre- 
vented from  so  doing  by  this  defendant. 

**(7)  That  all  of  said  land  is  arid  land,  and  requires  artifi- 
cial irrigation  in  order  to  raise  grass,  trees,  grains,  hay  and 
other  products;  that  a  large  part  of  said  land  has  been  culti- 
vated and  sown  in  grasses,  and  trees  have  been  planted  around 
the  buildings  situated  on  said  land;  and  that  the  use  of  said 
water  is  necessary  for  the  irrigation  of  such  grass  and  trees, 
and  for  domestic  purposes  for  the  custodian  of  said  reservation 
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and  for  the  use  of  the  militia  and  their  stock  during  the  en- 
campments of  the  militia  held  on  such  ground,  and  for  other 
useful  and  beneficial  purposes. 

**(8)  That  dnring  the  summer  and  irrigating  season  of  1906 
the  defendant  in  this  action,  whose  rights  are  subsequent  in 
time  and  inferior  in  right  to  those  of  the  plaintiff  in  the  use 
of  the  waters  of  said  Spring  creek,  diverted  all  the  waters  from 
said  creek  at  a  point  above  the  headgate  of  the  ditches  of  the 
plaintiff,  and  thereby  withheld  from  the  plaintiff  the  water  to 
which  it  was  justly  entitled  and  actually  needed  and  now 
needs  for  the  irrigation  of  the  grass  and  trees  and  other  crops 
growing  on  said  land,  to  the  great  and  irreparable  injury  and 
damage  of  the  plaintiff,  and  the  defendant  continues  and  threat- 
ens to  continue  to  divert  and  use  said  waters,  and  will  con- 
tinue 80  to  do  unless  restrained  from  so  doing  by  the  judgment 
and  decree  of  this  court,  or  by  restraining  order  issued  herein ; 
that  by  reason  of  said  wrongful  acts  of  defendant  in  diverting 
said  water  as  aforesaid,  and  his  threats  to  so  continue  to  divert 
the  same,  he  is  destroying  the  usefulness  of  the  plaintiff's  crops 
and  land,  and  the  plaintiff  has  no  speedy  or  adequate  remedy 
at  law,  and  his  damage  will  be  irreparable. 

"For  a  further  and  separate  cause  of  action  the  plaintiff 
alleges: 

**(1)  That  under  and  by  virtue  of  the  Act  of  Congress  of 
February  13,  1891  (26  Statutes  at  Large,  747),  the  plaintiff, 
the  state  of  Montana,  came  into  possession  of  the  southeast 
quarter  of  the  southeast  quarter  of  section  10,  and  all  of  said 
section  15,  except  the  southeast  quarter  of  the  southeast  quarter 
of  said  section  15,  all  situated  in  township  2  south  of  range 
6  east,  to  be  used  and  occupied  by  the  state  of  Montana  for. the 
purposes  mentioned  in  said  Act  of  Congress,  namely,  as  a  per- 
manent militia  camp  ground. 

**  (2)  That  immediately  upon  the  passage  of  said  Act  of 
Congress  the  state  of  Montana,  under  the  permission  granted  it 
by  said  Act,  took  possession  of  said  land,  and  has  ever  since 
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continuously  used  and  occupied  the  same  as  a  permanent  military 
camp  ground,  and  is  now  using  same  for  said  purpose. 

*'(3)  That  all  the  buildings  formerly  owned  and  occupied 
by  the  United  States  government  as  a  part  of  Fort  Ellis  are 
situated  upon  this  said  section  15,  and  passed  to  the  state  of 
Montana,  to  be  used  by  it  in  connection  with  said  land  as  a 
permanent  militia  camp  ground;  that  it  was  necessary,  for  the 
care  and  preservation  of  said  buildings  and  of  said  land,  for 
the  state  of  Montana  to  have  a  custodian  resident  upon  said 
ground,  and  to  have  the  ground  seeded  to  grass  or  other  grains, 
and  to  plant  trees  around  the  buildings  situated  thereon,  in  or- 
der to  make  said  grounds  suitable  for  the  purposes  mentioned 
in  said  Act  of  Congress;  that  said  land  is  arid  land,  and  it  is 
necessary  to  irrigate  the  same  in  order  to  properly  raise  grass, 
trees,  or  grain ;  that  the  state  of  Montana  has  at  all  times,  and 
does  now,  keep  a  custodian  on  said  land  for  the  purpose  of  car- 
ing for  said  buildings  and  irrigating  the  grass,  lawns,  trees 
and  other  grasses  and  grains  growing  upon  such  land,  and  of 
keeping  the  same  in  condition  suitable  for  a  permanent  militia 
camp  ground;  that  it  is  necessary  to  have  water  upon  said  land 
for  domestic  use  for  said  custodian  and  for  the  use  of  said 
militia  and  their  live  stock  when  holding  encampments  thereon. 

"(4)  That  immediately  after  the  passage  of  said  Act  of 
Congres;55,  and  during  the  summer  of  1891,  the  state  of  Montana 
appropriated  all  of  the  waters  of  a  certain  creek  known  as 
'Spring  creek,*  rising  on  section  36,  in  township  2  south  of 
range  6  east,  in  Gallatin  county,  Montana,  and  diverted  said 
water  by  means  of  a  ditch  theretofore  constructed  by  the  United 
States  government,  which  ditch  taps  said  Spring  creek  on  its 
west  bank  at  a  point  about  a  quarter  of  a  mile  east  of  said  sec- 
tion 15,  and  is  30  inches  in  width  on  the  bottom  by  18  inches 
in  depth  and  carries  and  conducts  all  the  waters  of  said  Spring 
creek,  being  about  60  inches,  miner's  measurement,  or  a  flow 
of  1^2  cubic  feet  per  second  of  time,  to  and  upon  said  section 
15,  where  the  same  has  been  continuously  used  by  the  state  of 
Montana  from  the  date  of  its  appropriation  up  to  the  present 
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time  for  irrigating  and  domestic,  military  and  other  useful  and 
beneficial  purposes  upon  said  section  15,  except  when  the  plain- 
tiflP  has  been  prevented  therefrom  by  the  wrongful  acts  of  the 
defendant. 

**  (5)  That  during  the  summer  and  irrigating  season  of  1906 
the  defendant  in  this  action,  whose  rights  are  subsequent  in 
time  and  inferior  in  right  to  those  of  the  plaintiff  in  the  use  of 
the  waters  of  said  Spring  creek,  diverted  all  the  water  from  said 
creek  at  a  point  above  the  headgate  of  the  ditches  of  the  plain- 
tiff, and  thereby  withheld  from  the  plaintiff  the  water  to  which 
it  was  justly  entitled  and  actually  needed  and  now  needs  for 
the  irrigation  of  the  grass  and  trees  and  other  crops  growing  on 
said  land,  to  the  great  and  irreparable  injury  and  damage  of 
the  plaintiff,  and  the  defendant  continues  and  threatens  to  con- 
tinue to  so  divert  and  use  said  waters,  and  will  continue  so  to 
do  unless  restrained  from  so  doing  by  the  judgment  and  de- 
cree of  this  court,  or  by  restraining  order  issued  therein;  that 
by  reason  of  said  wrongful  acts  of  defendant  in  diverting  said 
water  as  aforesaid,  and  his  threats  to  so  continue  to  divert  the 
same,  he  is  destroying  the  usefulness  of  the  plaintiff's  grass, 
trees,  crops  and  lands,  and  the  plaintiff  has  no  speedy  or  ade- 
quate remedy  at  law,  and  his  damage  will  be  irreparable. 

"In  support  of  the  application  herein  for  an  injunction  the 
plaintiff  attaches  hereto  the  aflSdavit  of  Andrew  C.  Harding,  the 
plaintiff's  custodian  of  said  building  and  land. 

"Wherefore,  to  the  end  that  the  plaintiff  may  have  complete 
and  equitable  relief,  it  demands:  (1)  That  the  said  plaintiff  be 
adjudged  and  decreed  by  this  honorable  court  to  be  the  prior 
appropriator  and  exclusive  owner  of  all  the  water  that  flows  in 
said  Spring  creek  to  the  extent  of  the  capacity  of  its  said  ditch 
herein  described.  (2)  That  a  temporary  injunction  or  restrain- 
ing order  be  issued  by  this  court  enjoining  and  restraining  the 
said  defendant,  his  successors,  agents,  servants  and  employees 
from  diverting,  turning  out,  or  in  any  way  using  any  of  the 
water  of  said  Spring  creek,  to  the  full  capacity  of  the  ditch  of 
the  plaintiff,  and  from  in  any  manner  interfering  with  the  flow 
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of  the  amount  of  water  appropriated  by  the  plaintiff  to  and 
upon  its  said  land,  and  from  in  any  manner  or  by  any  means 
whatsoever  preventing  or  delaying  the  plaintiff,  its  agents,  ser- 
vants and  employees,  from  using  any  of  said  water  to  the  full 
capacity  of  its  said  ditch  for  the  purpose  of  irrigation,  domestic, 
military  and  other  useful  and  beneficial  purposes  upon  the  land 
described  in  this  complaint.  (3)  That  upon  the  final  hearing  of 
this  cause,  said  injunction  may  be  made  perpetual,  and  that  the 
plaintiff  have  such  other  and  further  relief  in  the  premises  as 
may  be  equitable  and  the  court  may  see  fit  to  give. 

**  ALBERT  J.  GALEN,  Attorney  General, 
*' A.  J.  WALRATH,  County  Attorney, 

' '  Attorneys  for  Plaintiff. ' ' 

It  appears  that  a  demurrer  of  some  kind  was  filed  by  the  de- 
fendant and  overruled  by  the  court.  Thereupon  the  defendant 
filed  the  following  answer: 

**  Comes  now  the  defendant  and  answering  the  first  cause  of 
action  of  plaintiff's  complaint: 

''  (1)  Admits  the  allegations  of  paragraphs  1  and  2. 

'*  (2)  Denies  that  said  land  was  occupied  as  a  military  reserva- 
tion until  the  year  1891,  but  avers  that  the  United  States  gov- 
ernment continued  to  use  and  occupy  said  military  reservation 
until  July  26,  1886,  when  said  military  reservation  was  aban- 
doned and  discontinued,  and  by  executive  order  of  the  Presi- 
dent the  same  was  placed  under  the  control  of  the  Secretary  of 
the  Interior  under  the  provisions  of  the  Act  of  Congress  July 
5,  1884,  entitled  *An  Act  to  provide  for  the  disposal  of  aban- 
doned and  useless  military  reservations,' 

**  (3)  Denies  that  in  the  years  1868  or  1869,  or  in  any  other, 
year,  the  United  States  government  appropriated  all  or  any  of 
the  waters  of  said  Spring  creek  by  means  of  said  ditch  described 
in  plaintiff's  complaint,  or  any  other  ditch,  or  carried  or  con- 
ducted through  said  ditch  or  otherwise,  all  of  the  waters  of 
said  Spring  creek,  or  60  inches,  miner's  measurement,  or  a  flow 
of  iy2  cubic  feet  per  second  of  time,  or  any  other  quantity  of 
water,  to  or  upon  said  section  15,  township  2  south   of  range 
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6  east,  for  the  purpose  of  irrigation,  domestic,  military,  or  any 
other  useful  or  beneficial  purposes  upon  said  section  15,  or  that 
from  said  date  to  the  date  of  abandonment  of  said  reservation 
the  same  was  continually  used  for  said  purposes,  or  any  thereof, 
except  that  a  portion  of  the  waters  of  said  Spring  creek  were 
for  a  short  time  used  by  the  government  of  the  United  States 
for  the  purpose  of  running  a  sawmill ;  but  the  defendant  avers 
that  the  use  of  said  water  by  said  government  was,  long  prior 
to  the  abandonment  of  said  military  reservation,  abandoned 
and  discontinued,  and  ever  since  the  abandonment  of  said  mili- 
tary reservation  no  part  of  said  water  has  been  used  by  the 
government  of  the  United  States,  but  that  the  use  of  the  same 
and  all  thereof  has  continued  to  be  abandoned  and  every  use 
thereof  wholly  discontinued,  and  that  said  abandonment  has 
continued  for  the  space  of  more  than  10  years  last  past. 

*'  (4)  Defendant  admits  that  all  or  nearly  all  of  the  govern- 
ment buildings  used  in  connection  with  said  reservation  were 
situated  upon  said  section  15. 

**  (5)  Denies  that  by  the  said  Act  of  Congress  of  February  13, 
1891,  said  military  reservation  was  abandoned  and  restored  to 
the  public  domain,  but  avers  that  said  military  reservation  was 
abandoned  by  said  executive  order  of  July  26,  1886,  but  admits 
that  provision  was  made  for  the  disposition  of  said  abandoned 
military  reservation  by  said  Act  of  February  13,  1891,  and  de- 
nies that  600  acres,  or  any  number  of  acres,  in  -section  15,  or  the 
southeast  quarter  of  the  southeast  quarter  of  section  10,  or  any 
portion  thereof,  was  not  abandoned  and  restored  to  the  public 
domain  by  said  executive  order  or  by  said  Act  of  Congress  of 
February  13,  1891. 

*'(6)  Denies  that  by  said  Act  of  Congress  of  February  13, 
1891,  said  600  acres  in  said  section  15  and  said  40  acres  in  said 
section  10,  or  any  particular  portion  of  either  of  said  sections 
or  of  said  military  reservation,  was  continued  as  a  military  res- 
ervation, but  admits  that  by  said  Act  of  Congress  of  February 
13,  1891,  there  was  granted  to  the  state  of  Montana  one  sec- 
tion of  said  reservation,  to  be  selected  according  to  the  legal 
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subdivisions  so  bb  to  embrace  the  buildings  and  improvements 
thereon,  to  be  used  by  said  state  as  a  permanent  militia  camp 
ground,  or  for  other  public  purposes  in  the  discretion  of  the 
fitate  legislature. 

'*  (7)  Denies  that  the  state  of  Montana  immediately  took  pos- 
session of  and  occupied  said  land,  but  admits  that  under  the 
provisions  of  said  Act  of  Congress  of  February  13,  1891,  the 
state  of  Montana  in  due  course  of  time,  on  or  about  the  28th  day 
of  November,  1891,  selected  said  600  acres  in  said  section  15 
and  said  40  acres  in  said  section  10,  with  the  buildings  thereon, 
which  selection  was  approved  by  the  Secretary  of  the  Interior 
April  20,  1892. 

**(8)  Defendant  admits  that  the  state  of  Montana  has  from 
time  to  time  since  the  said  approval  of  the  selection  of  said  land 
described  in  plaintiff's  complaint  used  the  same  for  a  period 
not  exceeding  ten  days  in  any  one  year  for  the  purpose  of  a 
military  encampment,  and  avers  that  during  the  last  five  years 
only  one  encampment,  to  wit,  in  the  year  1905,  has  been  held 
upon  said  land  described  in  plaintiff's  complaint. 

**(9)  Denies  that  the  said  state  of  Montana,  during  all  of 
the  times  it  has  had  possession  of  said  land,  has  used  said  wa- 
ter or  any  water  alleged  to  have  been  diverted  by  the  govern- 
ment of  the  United  States  from  said  Spring  creek  upon  said 
land  for  irrigation,  domestic,  or  military  purposes  at  any  time 
or  times,  except  that  during  the  militia  encampments  hereto- 
fore held  thereon  some  of  said  water  of  Spring  creek,  not  ex- 
ceeding 10  inches  thereof,  may  have  been  used  for  the  purpose 
of  obtaining  water  for  domestic  purposes  for  the  militia  of  said 
«tate  during  said  ten  days'  encampment. 

**(10)  Admits  that  said  land  described  in  plaintiff's  com- 
plaint is  arid  and  requires  artificial  irrigation  in  order  to  rais(j 
agricultural  crops,  but  denies  that  the  state  of  Montana  has 
ever  cultivated  said  land,  or  any  part  thereof,  or  sown  the  same 
in  grasses,  or  that  the  use  of  said  water  is  necessary  for  the 
irrigation  of  any  such  grass  or  trees,  or  that  any  provision  has 
ever  been  made  for  the  use  of  said  land,  or  any  thereof,  as  a 
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farm  or  for  farming  purposes,  or  that  any  provision  has  ever 
been  made  for  a  custodian  of  said  land,  or  that  any  of  said  wa- 
ter is  necessary  for  the  use  of  any  custodian  for  domestic  pur- 
poses, irrigation,  or  any  other  purposes  whatsoever. 

"(11)  Denies  that  said  water,  or  any  thereof,  is  necessary 
for  the  use  of  said  militia  or  their  stock  during  encampments 
of  militia  held  on  said  ground,  or  that  the  same  ever  was  neces- 
sary for  the  said  purposes. 

*'  (12)  Denies  that  the  rights  of  this  defendant  are  subsequent 
in  time  or  inferior  in  right  to  those  of  the  plaintiff  in  the  use 
of  the  waters  of  said  Spring  creek,  and  denies  that  the  plain- 
tiff is  entitled*  to  the  use  of  any  of  the  waters  of  said  Spring 
creek  for  any  purposes  whatever. 

**(13)  Defendant  admits  that  during  the  irrigating  season  of 
the  year  1906,  as  defendant  has  done  for  many  years  last  past, 
defendant  diverted  all  of  the  waters  of  said  Spring  creek  and 
used  the  same  for  the  irrigation  of  his  land  hereinafter  de- 
scribed, but  denies  that  he  withheld  any  water  from  the  plain- 
tiff,  or  that  the  plaintiff  at  that  time  or  ever  needed  any  of  the 
said  water  for  the  irrigation  of  any  ground,  trees,  or  crops 
whatsoever  upon  said  land,  or  that  plaintiff  had  any  such  grass, 
or  crops  thereon,  but  admits  that  there  are  a  few  trees  on  said 
land. 

**  (14)  Defendant  admits  that  he  intends  to  use  the  waters 
of  said  Spring  creek  for  the  purpose  of  irrigation,  domestic, 
and  other  lawful  and  useful  purposes,  as  he  is  entitled  to  do,  in 
the  future. 

**And  defendant  denies  each  and  every  allegation  in  the  said 
first  cause  of  action  set  forth  not  herein  specifically  admitted  or 
denied. 

**And  the  defendant,  answering  the  further  and  separate 
cause  of  action  of  the  plaintiff : 

**(1)  Admits  the  allegations  of  the  first  paragraphs  there- 
of. 

"  (2)  Denies  that  immediately  upon  the  passage  of  the  said 
Act  of  Congress  the  plaintiff  took  possession  of  said  land,  but 
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avers  that  the  same  was  selected  by  the  state  of  Montana  on  or 
about  the  28th  day  of  November,  1891,  which  selection  was  ap- 
proved by  the  Secretary  of  the  Interior  April  20,  1892,  and  has 
been  since  said  approval  in  the  possession  thereof  as  a  permanent 
militia  camp  ground,  but  denies  that  the  plaintiff  is  now  using 
the  same  for  such  purposes. 

''(3)  Admits  that  the  buildings  formerly  owned  and  oc- 
cupied by  the  United  States  government  as  a  part  of  Fort  Ellis, 
or  most  thereof,  are  situated  upon  said  section  15,  township  2 
south  of  range  6  east,  but  denies  that  the  plaintiff  has  ever 
made  any  provision  for  a  resident  custodian  thereof,  and  denies 
that  it  was  or  is  necessary  to  have  said  ground  seeded  to  grass 
or  grain,  or  to  plant  trees  around  the  buildings  situated  there- 
on, in  order  to  make  the  said,  grounds,  or  any  grounds,  suit- 
able for  the  purposes  mentioned  in  said  Act  of  Congress. 

**  (4)  Admits  that  the  said  land  is  arid  and  requires  irrigation 
in  order  to  raise  crops  of  grain  and  grasses. 

**(5)  Admits  the  Governor  of  the  state  of  Montana,  without 
any  authority  in  the  premises,  has  j^retended  to  keep  a  person 
at  said  Fort  Ellis  as  custodian,  but  denies  that  the  legislature 
has  ever  provided  for  said  custodian,  or  that  it  i.:  necessary  for 
such  custodian  to  irrigate  any  grass,  lawn,  trees,  or  other  grasses, 
or  any  grains  upon  said  land  or  any  thereof. 

"(6)  Denies  that  it  is  necessary  to  have  or  use  any  of  the 
waters  of  said  Spring  creek  for  the  domestic  use  of  said  custo- 
dian, or  for  the  use  of  said  militia,  or  for  their  live  stock,  when 
holding  encampments  thereon,  or  for  irrigation  or  other  pur- 
poses. 

**(7)  Denies  that  immediately  after  the  passage  of  the  said 
Act  of  Congress,  or  during  the  summer  of  1891,  or  at  any  other 
time,  the  state  of  Montana  appropriated  all  or  any  of  the  wa- 
ters of  said  Spring  creek,  or  diverted  said  waters  by  means  of 
a  ditch  theretofore  constructed  by  the  United  States  govern- 
ment as  described  in  plaintiff's  complaint,  or  carried  or  con- 
ducted aU  of  the  waters  of  said  Spring  creek,  or  60  inches,  min- 
er's measurement,  or  a  flow  of  1^  cubic  feet  per  second  of 
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time,  upon  said  section  15,  or  that  the  same  or  any  part  thereof 
has  been  continuously  used  by  the  state  of  Montana  from  the 
said  date  or  any  date  of  appropriation  to  the  present  time  for 
irrigation,  domestic,  military,  or  other  useful  or  beneficial  pur- 
poses, and  denies  that  the  state  of  Montana  had  any  use  for 
said  water  for  irrigation  or  domestic  purposes,  or  that  the  same 
or  any  part  thereof  was  necessary  for  any  military  purposes 
upon  said  section  15,  or  otherwise  or  at  aU. 

^'(8)  Denies  that  the  defendant  has  ever  prevented  the  plain- 
tiff from  the  use  of  the  waters  of  said  Spring  creek  by  any  wrong- 
ful acts  whatever,  or  that  the  plaintiff  has  ever  at  any  of  the 
times  mentioned  in  plaintiff's  complaint  been,  or  now  is,  en- 
titled to  the  use  of  any  of  the  waters  of  said  Spring  creek  for 
any  purposes  whatsoever. 

''(9)  Denies  that  the  rights  of  the  defendant  are  inferior  or 
subsequent  to  any  rights  of  the  plaintiff  to  the  use  of  the  wa- 
ters of  Spring  creek,  but  admits  that  in  the  irrigation  season  of 
1906,  as  defendant  had  done  in  previous  years  and  as  he  had  a 
right  to  do,  defendant  diverted  all  the  waters  of  Spring  creek 
and  used  the  same  for  the  purpose  of  irrigation,  domestic  and 
other  lawful,  useful  and  beneficial  purposes  upon  the  land  of 
the  defendant  hereinafter  described. 

"(10)  Denies  that  defendant,  by  the  use  of  said  water  or 
otherwise,  or  at  all,  withheld  from  the  plaintiff  any  water  to 
whieli  it  was  entitled,  or  which  it  needed  or  now  needs  for  ir- 
rigation of  any  grass,  trees,  or  crops  upon  said  land,  or  that  by 
the  use  of  said  water  or  in  any  other  way  or  manner  defendant 
damaged  or  injured  the  plaintiff. 

**(11)  Admits  that  the  defendant  intends  to  use  the  waters 
of  said  Spring  creek  in  the  future  for  the  purposes  of  irrigation 
and  domestic  use  and  for  the  watering  of  stock  upon  his  land 
hereinafter  described,  through  the  ditches  of  defendant. 

"  (12)  Denies  that  defendant,  by  the  use  of  said  water,  is 
destroying  the  usefulness  of  plaintiff's  grass,  trees,  crops,  or 
lands,  or  that  the  plaintiff  has  been  or  will  be  damaged  or  in- 
jured by  the  use  of  the  said  waters  by  the  defendant.    And  de- 
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fendant  denies  each  and  every  allegation  in  said  further  and 
separate  cause  of  action  not  herein  specifically  admitted  or  de- 
nied. 

**And  defendant  denies  each  and  every  allegation  in  said 
complaint  of  plaintiff  contained  not  herein  specifically  admitted 
or  denied. 

"And  the  defendant,  further  answering  said  complaint  of 
plaintiff,  and  as  for  a  counterclaim,  avers : 

"(1)  That  he  is  a  farmer,  owning,  occupying,  farming  and 
using,  and  is  owner  in  fee  of  the  southwest  quarter  of  the  south- 
west quarter  of  section  14,  and  the  southeast  quarter  of  the 
southeast  quarter  of  section  15,  and  the  northeast  quarter  of 
the  northeast  quarter  of  section  22,  and  the  northwest  quarter 
of  the  northwest  quarter  of  section  23,  and  north  half  of  south- 
west quarter  of  section  14,  all  in  township  2  south  of  range  & 
east,  M.  P.  M.,  containing  240  acres. 

**(2)  That  said  land  and  all  thereof  is  arid  land,  and  wilL 
not  without  artificial  irrigation  raise,  mature,  or  produce  agri- 
cultural crops,  but  that  with  proper  irrigation  said  land  will 
raise  abundant  crops  of  hay,  grain   and  vegetables. 

"  (3)  That  on  or  about  the  13th  day  of  April,  A.  D.  1901^ 
Elisha  A.  Eouse,  immediate  grantor  and  predecessor  of  the  de- 
fendant for  the  purpose  of  irrigating  said  land  and  for  domestic 
and  culinary  purposes  and  the  watering  of  stock,  dug  and  con- 
structed a  ditch  tapping  that  certain  stream  in  Gallatin  county,. 
Montana,  known  and  called  'Spring  creek,'  being  the  stream 
mentioned  and  described  in  plaintiff's  complaint,  on  its  east 
bank,  and  which  ditch  ran  thence  in  a  generally  northerly  di- 
rection for  about  one-quarter  of  a  mile  to  and  upon  the  land  of 
defendant  above  described,  and  by  means  of  said  ditch  so  dug 
and  constructed  diverted  all  of  the  waters  of  said  Spring  creek,. 
being  about  50  inches,  miner's  measurement,  of  water. 
'  **(4)  That  since  the  building  of  said  ditch  and  diversion  of 
said  water  this  defendant  and  his  grantors  and  predecessors  in 
interest  have  used  all  of  the  waters  of  said  Spring  creek  each 
year  without  let  or  hindrance  of  any  person  or  persons  what- 
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soever  npon  the  said  land  of  this  defendant  for  the  purpose  of 
irrigation,  domestic  and  culinary  use  and  the  watering  of 
stock. 

*'(5)  That  this  defendant  is  now  the  owner  of  the  right  ta 
the  use  of  50  inches,  miner's  measurement,  or  a  flow  of  1^  cubic 
feet  per  second  of  time,  of  the  said  waters  of  said  Spring  creek 
appropriated  on  the  13th  day  of  April,  1891,  for  the  purpose 
of  irrigation,  domestic,  culinary,  and  other  lawful  and  useful 
purposes,  which  said  water  right  and  said  ditch  are  appurtenant 
to  the  said  farm  of  this  defendant,  and  that  the  said  ditch  and 
said  water  of  said  Spring  creek  are  necessary  for  the  proper  ir- 
rigation of  the  land  of  this  defendant,  and  for  domestic  and 
culinary  purposes  and  the  watering  of  stock  and  other  lawful 
purposes. 

**(6)  And  this  defendant  further  avers  that  continuously 
since  the  13th  day  of  April,  1891,  each  year,  and  for  more  than 
ten  years  last  past,  this  defendant  and  his  grantors  and  predeces- 
sors in  interest  have  been  in  the  exclusive,  open,  notorious,  and 
adverse  possession  of  the  said  water  ditch  and  water  right,  and 
have  used  the  whole  of  the  waters  of  said  Spring  creek  openly, 
notoriously,  adversely  and  exclusively  against  all  the  world  un- 
der a  claim  of  right  for  the  uses  and  purposes  hereinbefore  set 
forth. 

"(7)  And  this  defendant  further  avers  that  the  defendant's 
right  to  the  use  of  said  water  is  prior  and  paramount  to  any 
right  or  claimed  right  whatsoever  of  the  plaintiff  in  or  to  any  of 
the  waters  of  said  Spring  creek. 

**  (8)  And  defendant  further  avers  that  the  plaintiff,  through 
its  purported  custodian,  has  attempted  to  interfere  with  the  use 
of  the  said  water  by  the  defendant,  and  threatens  to  interfere 
with  the  use  thereof  by  defendant  for  the  purposes  afore.said, 
to  the  great  and  irreparable  injury  and  damage  of  the  defend- 
ant. ^ 

"Wherefore  the  defendant,  having  fully  answered,  prays: 
(1)  That  the  plaintiff  take  nothing  by  virtue  of  this  action.  (2) 
That  defendant  be  decreed  to  be  the  owner  of  50  inches,  min- 
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er's  measurement,  or  a  flow  of  V/4,  cubic  feet  per  second  of  time, 
of  the  waters  of  said  Spring  creek  for  the  purpose  of  irrigation, 
culinary  purposes,  and  the  watering  of  stock  upon  the  land  of 
defendant  hereinbefore  described,  and  that  the  defendant's  right 
be  decreed  to  be  paramount  and  superior  to  any  claim  or  right 
of  the  plaintiff.  (3)  That  plaintiff,  and  all  of  its  officers,  agents, 
attorneys,  solicitors,  and  all  persons  acting  by,  through,  or  un- 
der it  or  them,  or  any  of  them,  be  forever  enjoined  and  restrained 
from  interfering  with  the  rights  of  the  defendant  in  and  to  the 
use  of  the  waters  of  said  Spring  creek  for  irrigation  and  culinary 
purposes  and  the  watering  of  stock.  (4)  That  the  defendant 
recover  his  costs  and  disbursements  herein.  And  for  such  other 
and  further  relief  as  may  be  meet  and  equitable  in  the  premises 
defendant  will  ever  pray.'* 

On  January  21,  1907,  the  court  made  the  following  order  in 
its  minutes:  ** Default  of  plaintiff  is  entered  for  want  of  filing  a 
reply  to  answer.'* 

On  January  29,  1907,  defendant's  counsel  filed  the  following 
motion : 

**To  the  Above-named  Plaintiff,  and  to  Albert  J.  Galen,  At- 
torney General,  A.  J.  Walrath  and  B.  B.  Law,  County  At- 
torney of  Gallatin  County,  Montana,  and  W.  H.  Poorman, 
Assistant  Attorney  General,  Attorneys  for  Plaintiff : 
'*  You  and  each  of  you  will  please  take  notice  that  the  defend- 
ant in  the  above-entitled  action,  at  the  courtroom  of  said  court, 
in  the  city  of  Bozeman,  county  of  Gallatin,  state  of  Montana, 
on  Monday,  the  4th  day  of  February,  A.  D.  1907,  at  ten  o'clock 
a.  m.  of  said  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
will  move  the  said  court  for  judgment  on  the  pleadings,  upon 
the  following  grounds,  to  wit:  (1)  That  no  reply  has  been  filed 
herein,  and  that  the  new  matter  and  the  affirmative  defense  con- 
tained in  the  defendant's  answer  are  all  admitted  by  the  plain- 
tiff.    (2)   That  said  new  matter  and  affirmative  defenses  and 
counterclaim  so  admitted  entitle  the  defendant  to  judgment  as 
prayed  for  in  his  answer.     (3)  That  the  said  new  matter  and 
affirmative  defenses  and  counterclaim,  admitted  by  the  plaintiff. 
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show  that  the  plaintiff  is  not  entitled  to  recover  in  this  action, 
but  that  the  defendant  is  the  owner  of  50  inches,  miner's  meas- 
nrement,  or  a  flow  of  ly^  cubic  feet  per  second  of  time,  of  the 
waters  of  said  Spring  creek  for  the  irrigation,  culinary  purposes, 
and  watering  of  stock  upon  the  land  of  the  defendant  described 
as  [describing  land],  appropriated  on  the  13th  day  of  April, 
1891,  and  that  the  said  right  to  the  use  of  said  water  by  the 
defendant  is  prior  and  paramount  to  any  right  of  the  plain- 
tiff." 

On  February  4,  1907,  the  plaintiff  filed  its  motion  to  set 
aside  the  default  theretofore  entered.  That  motion  recited  that 
it  was  based  ''upon  the  grounds  of  mistake,  inadvertence,  sur- 
prise and  excusable  neglect  upon  the  part  of  the  attorneys  for 
the  state."  To  the  motion  paper  were  attached  the  following 
affidavits : 

"A.  J.  Walrath,  being  duly  sworn,  says  that  he  was  county 
attorney  of  Gallatin  county  during  the  year  1906  and  up  to 
the  first  Monday  of  January,  1907,  and  during  said  time  was 
one  of  the  attorneys  for  the  plaintiff  in  the  above-entitled  ac- 
tion, and  residing  at  Bozeman,  Montana,  which  is  also  the  resi- 
dence of  the  attorney  for  the  defendant  in  said  action;  that 
his  associate  counsel  in  said  action  was  the  Attorney  General 
of  Montana,  whose  residence  is  Helena,  Montana;  that  on  the 
11th  day  of  December,  1906,  the  attorney  for  said  defendant 
filed  his  answer  in  said  action,  but  made  no  service  thereof  upon 
him,  and  he  had  no  knowledge  of  the  filing  of  said  answer  un- 
til the  attorney  for  said  defendant  moved  the  court  to  enter 
the  default  of  the  plaintiff  for  failure  to  file  a  reply  to  said  an- 
swer. A.  J.  WALRATH. 

*' Subscribed  and  sworn  to  before  me  this  4th  day  of  Feb- 
ruary, 1907.  CHAS.  B.  ANDERSON, 

"Clerk  of  District  Court." 

**E.  M.  Hall,  being  duly  sworn,  says:  That  he  is  Assistant 
Attorney  General  of  the  state  of  Montana,  and  one  of  the  attor- 
neys   for  the  plaintiff  in  the  above-entitled  action.    That  the 
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Attorney  General  prepared  the  complaint  in  said  action  and 
mfiiled  the  same  to  Mr.  A.  J.  Walrath,  the  county  attorney  of 
Gallatin  county,  and  with  said  complaint  sent  him  a  letter  of 
instructions,  which  contained  the  following:  'As  the  state  is  a 
party  to  this  action  and  beneficially  interested  therein,  we  will 
expect  you  to  take  charge  of  the  action  and  represent  the  state 
in  all  matters  arising  in  connection  therewith  in  your  county.* 
That  on  or  about  December  14,  1907,  the  Attorney  General  re- 
ceived a  copy  of  the  defendant's  answer  from  Mr.  John  A.  Luce, 
but  did  not  prepare  a  reply  to  said  answer,  for  the  reason  that 
under  the  above  instructions  to  the  county  attorney  he  believed 
that  the  county  attorney  would  file  a  reply,  if  one  was  neces- 
sary. E.  M.  HALL. 

"Subscribed  and  sworn  to  before  me  this  4th  day  of  Feb- 
ruary, 1907.  CHAS.  B.  ANDERSON, 

"Clerk  of  Court." 

Defendant's  motion  for  judgment  on  the  pleadings  and  plain- 
tiff's motion  to  open  the  default  were  argued  together  on  Feb- 
ruary 4th,  and  on  July  13th  following  the  court  overruled  the 
plaintiff's  motion  and  granted  that  of  the  defendant.  On  July 
20th  the  defendant  presented  to  the  court  a  judgment  for  sig- 
nature, and  plaintiff,  by  the  county  attorney,  objected  in  open 
court  to  the  signing  and  filing  of  judgment  without  proof  on  the 
part  of  the  defendant.  This  objection  was  overruled,  and  the 
court  thereupon  entered  the  following  judgment : 

"In  the  above-entitled  action  the  plaintiff  filed  its  complaint 
against  the  defendant  on  the  11th  day  of  July,  A.  D.  1906,  and 
thereafter  the  defendant  served  and  filed  his  duly  verified  an- 
swer on  the  10th  day  of  December,  A.  D.  1906,  pleading  new 
matter  and  setting  forth  a  counterclaim  against  the  plaintiff; 
and  no  demurrer  or  reply  to  said  answer  having  been  filed  by  the 
plaintiff  within  the  time  allowed  by  law,  the  defendant,  after 
due  notice,  on  the  4th  day  of  February,  A.  D.  1907,  moved  the 
court  for  judgment  on  the  pleadings,  which  was  argued  to  the 
court  by  counsel  for  plaintiff  and  defendant,  and  submitted 
and  taken  under  advisement,  and  thereafter,  on  the  13th  day 
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of  July,  A.  D.  1907,  the  court  sustained  said  motion  for  judg- 
ment on  the  pleadings  and  ordered  judgment  for  the  defendant 
accordingly.  Wherefore,  by  reason  of  the  law  and  the  premises, 
it  is  ordered,  adjudged  and  decreed:  (1)  That  the  plaintiff  take 
nothing  by  reason  of  this  action.  (2)  That  the  defendant  is  the 
owner  of  the  right  to  the  use  of  50  inches,  miner's  measure- 
ment, or  a  flow  of  V/^  cubic  feet  per  second  of  time,  of  the  wa- 
ters of  said  Spring  creek  in  the  county  of  Gallatin,  state  of  Mon- 
tana, appropriated  on  the  13th  day  of  April,  1891,  for  the 
purpose  of  irrigation,  domestic  and  culinary  purposes  and  the 
watering  of  stock,  which  water  right,  together  with  the  ditch 
conveying  said  water  from  the  said  Spring  creek  to  the  land  of 
defendant,  is  appurtenant  to  said  land,  which  is  described  as 
follows:  [Describing  land] — ^which  right  to  the  use  of  said 
water  by  defendant  is  prior  and  paramount  to  any  right  or 
claimed  right  of  the  plaintiff  in  or  to  any  of  the  waters  of  said 
Spring  creek. 

''And  it  is  further  ordered,  adjudged  and  decreed  that  the 
plaintiff,  and  all  of  its  officers,  agents,  attorneys,  solicitors,  and 
all  persons  acting  by,  through,  or  under  it,  or  them,  or  any  of 
them,  be  and  they  are  hereby  forever  enjoined  and  restrained 
from  interfering  with  the  said  rights  of  the  defendant  in  and 
to  the  yse  of  the  waters  of  said  Spring  creek  for  irrigation,  do- 
mestic and  culinary  purposes  and  the  watering  of  slock.  And 
it  is  further  ordered,  adjudged  and  decreed  that  the  defendant 
recover  his  costs  and  disbursements  herein  expended,  taxed  at 
$21.50." 

The  state  appeals  from  the  judgment 

The  first  contention  is  that  the  court  eirred  in  ordering  the 
default  of  the  plaintiff  entered,  for  the  following  reasons :  *  *  The 
new  matter  set  up  in  the  alleged  counterclaim  was  merely  an 
affirmative  denial  of  the  allegations  of  the  complaint,  and  there- 
fore no  replication  was  necessary,  and  the  case  was  at  issue  and 
should  have  been  set  for  trial." 

Section  1891  of  the  Civil  Code  provides  that  in  any  action 
commenced  for  the  protection  of  rights  acquired  to  water  under 
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the  laws  of  the  state  the  plaintiff  may  make  any  and  all  persons 
who  have  diverted  water  from  the  same  stream  or  source  par- 
ties to  Such  action,  and  the  court  may  in  one  judgment  settle 
the  relative  priorities  and  rights  of  all  the  parties  to  such  ac- 
tion. Pursuant  to  the  permission  therein  given,  the  defendant 
set  forth  his  claim  of  right  to  use  all  of  the  water  by  appropria- 
tion as  of  date  April  13,  1891.  The  allegations  relating  to  de- 
fendant's claim  of  right  by  appropriation  are  found  in  the  an- 
swer under  the  denomination  of  a  counterclaim,  and  in  addi- 
tion to  those  allegations  there  is  found  the  further  allegation 
that  **for  more  than  ten  years  last  past'*  the  defendant  has 
been  in  adverse  possession  of  the  ditch  and  water  right.  It  is 
unnecessary  to  decide  whether  or  not  the  allegations  of  the  an- 
swer relating  to  a  right  by  appropriation  required  a  reply.  All 
of  the  material  allegations  of  the  complaint  were  denied  by  the 
answer.  The  affirmative  allegations  relating  to  an  appropria- 
tion by  the  defendant  would  have  served  as  a  basis  for  proof 
establishing  his  right  to  a  judgment  fixing  the  date  of  his  ap- 
propriation. Whether  that  right  was  prior  or  subsequent  to 
the  plaintiff's  would  depend  upon  plaintiff's  success  or  failure 
in  proving  the  allegations  of  its  complaint.  The  case  would 
have  been  a  different  one  had  the  defendant  alleged  an  appro- 
priation prior  in  date  to  that  claimed  by  the  plaintiff. 

It  is  said  in  the  appellant's  brief  that  the  allegations  of  the 
counterclaim  merely  put  in  issue  the  allegations  of  the  com- 
plaint, and  therefore  no  reply  thereto  was  necessary.  We  may 
assume,  without  deciding,  that  the  allegations  of  the  counter- 
claim as  to  an  appropriation  of  water  by  the  defendant,  so  far 
as  they  go,  do  simply  put  in  issue  the  averments  of  the  com- 
plaint, and  therefore  required  no  reply.  May  the  same  thing  be 
said  of  the  allegations  of  adverse  possession? 

In  the  case  of  Yankee  Jim's  Union  Water  Co,  v.  Crary,  25 
Cal.  504,  85  Am.  Dec.  145,  the  court  said:  **The  plaintiff  as- 
serts title  founded  upon  prior  appropriation  in  1851  and  1852 
and  the  continued  appropriation  down  to  the  time  of  the  al- 
leged diversion  by  the  defendant  in  1861 ;  and  the  defendant  as- 
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serts  title  acquii^ed  by  prior  appropriation  in  1853,  together  with 
continuous  use  from  that  time  to  the  commencement  of  the  ae- 
tiou  in  1862.  He  also  relies  upon  title  by  prescription.  •  •  • 
Although  it  is  not  pleaded  with  great  accuracy  or  technical 
precision,  it  [the  answer]  contains  all  the  substantial  allega- 
tions necessary  in  a  case  where  a  party  sets  up  title  to  an  in- 
corporeal hereditament  which  has  accrued  to  him  by  the  con- 
tinued, uninterrupted,  adverse  use  and  enjoyment— a  titie  by 
prescription.  The  right  to  the  use  of  a  watercourse  in  the  pub- 
lic mineral  lands,  and  the  right  to  divert  and  use  the  water 
taken  therefrom,  is  acquired  by  appropriation  and  user ;  the  per- 
son first  appropriating  it  being  deemed  to  have  the  title,  as 
against  all  the  world,  except  the  United  States  and  persons 
claiming  under  them,  to  the  extent  that  he  thus  appropriated 
it  before  the  rights  of  others  attached.  The  rights  thus  ae- 
quired  may  be  held,  granted,  abandoned  or  lost  by  the  same 
means  as  a  right  of  the  same  character  issuing  out  of  lands  to 
which  a  private  title  exists.  The  right  of  the  first  appropria- 
tor  may  be  lost,  in  whole  or  in  some  limited  portions,  by  the 
adverse  XKffisession  of  another.  And  when  such  person  has  had 
the  continued,  uninterrupted  and  adverse  enjoyment  of  the  wa- 
tercourse, or  of  some  certain  portion  of  it,  during  the  period  lim- 
ited by  the  statute  of  limitations  for  entry  upon  lands,  the  law 
will  presume  a  grant  of  the  right  so  held  and  enjoyed  by 
him." 

In  the  case  of  Hammond  v.  Zehner,  23  Barb.  (N.  Y.)  473, 
the  supreme  court  of  New  York  said  that  prescription  always 
presupposes  a  grant.  The  court  in  that  case  quotes  the  lan- 
guage of  Judge  Story  in  Tyler  v.  Wilkinson,  4  Mason,  397,  Fed. 
Cas.  No.  14,312,  as  follows:  **By  our  laws,  upon  principles  of 
public  convenience,  the  term  of  twenty  years'  exclusive  unin- 
terrupted enjoyment  has  been  held  a  conclusive  presumption 
of  a  grant  or  right. "  (See,  also,  Williams  v.  Nelson,  23  Pick.  141, 
34  Am.  Dec.  45.) 

In  the  case  of  Faulkner  v.  Bondoni,  104  Cal.  140,  37  Pac.  883, 
the  supreme  court  used  this  language:  ''The  right  which  is  ao* 
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quired  in  and  to  the  waters  of  a  stream  by  a  prior  appropria- 
tion thereof  may  be  lost,  either  wholly  or  in  part,  by  the  ad- 
verse po.^ession  and  user  of  another.  And  when  such  adverse 
claimant  has  had  the  continued,  notorious,  uninterrupted  and 
adverse  enjoyment  of  the  water,  or  of  a  portion  thereof,  during 
the  period  prescribed  by  the  statute  of  limitations  for  entry 
upon  lands,  the  law  will  presume  a  grant  of  the  right  so  held 
and  enjoyed  by  him."  (See,  also,  Long  on  Irrigation,  sec. 
88.) 

Mr.  Wiel  in  his  work  entitled  ''Water  Rights  in  the  West- 
ern States'*  (page  278,  [second  edition,  page  370]),  says:  **By 
one  allowing  another  to  divert  the  water  adversely  for  five  years, 
the  right  is  correspondingly  lost  by  the  former  and  acquired  by 
the  latter.  •  •  •  It  is  said  that  a  grant  will  be  presumed 
to  have  been  made  to  the  adverse  claimant,  though  this  is  purely 
a  fiction  of  the  law.  •  •  •  The  right  by  adverse  use  must 
be  specially  pleaded." 

There  seems  to  be  no  question,  under  the  authorities,  but 
that  the  right  to  the  use  of  water  may  be  acquired  by  prescrip- 
tion as  against  a  private  person,  and  that  the  lapse  of  time 
necessary  to  give  such  right  is  the  period  limited  by  the  statute 
of  limitations  for  entry  upon  lands. 

But  it  is  said  that:  the  allegations  relating  to  adverse  posses- 
sion amount  only  to  a  denial  of  plaintiff's  claim,  and  no  reply 
was  necessary.  If  that  position  is  correct,  then  it  follows  that 
the  defendant  could  have  proven  adverse  possession  under  the 
general  denials  of  his  answer,  and  would  have  been  justified  in 
asking  for  affirmative  relief,  irrespective  of  the  counterclaim. 
Let  us  bear  in  mind  that  the  defendant,  in  addition  to  his  so- 
callfed  counterclaim  of  adverse  possession,  denied  every  mate- 
rial allegation  of  the  complaint  and  set  forth  his  claim  of  right 
by  appropriation.  He  had  already  put  in  issue  the  allegations 
of  the  plaintiff,  and  the  counterclaim  added  nothing  to  the  de- 
nials already  made. 

'  We  think  the  Attorney  General  overlooks  the  fact  that  there 
is  a  distinction  between  the  acquisition  of  a  water  right  by  ap- 


37  Mont]  State  v.  Quantic.  55 

propriation  and  the  acquisition  of  such  right  by  prescription. 
Such  distinction  is  pointed  out  by  Mr.  Long  in  his  work  on  Irriga- 
tion (section  89),  quoting  from  the  opinion  of  the  court  in  Smith 
T.  Hawkins,  110  Cal.  122,  42  Pac.  453,  as  follows:  "The  dif- 
ferences  are  twofold.  A  prescriptive  right  could  not  be  acquired 
against  the  United  States,  and  can  be  acquired  only  by  one 
claimant  against  another  private  individual.  Again,  such  an 
appropriation,  to  perfect  the  rights  of  the  appropriator,  does 
not  necessitate  use  for  any  given  length  of  time,  while  time  and 
adverse  use  are  essential  elements  to  the  perfection  of  a  pre- 
scriptive right.  One  who  claims  a  right  by  prescription  must 
use  the  water  continuously,  uninterruptedly  and  adversely  for 
a  period  of  at  least  five  years,  after  which  time  the  law  will 
conclusively  presume  an  antecedent  grant  to  him  of  his  asserted 
right." 

Section  480  of  the  Code  of  Civil  Procedure  reads  as  follows: 
**The  state  will  not  sue  any  person  for  or  in  respect  to  any  real 
property,  or  the  issues  or  profits  thereof,  by  reason  of  the  right 
or  title  of  the  state  to  the  same,  unless:  (1)  Such  right  or  title 
shall  have  accrued  within  ten  years  before  any  action  or  other 
proceeding  for  the  same  is  commenced;  or  (2)  .the  state,  or 
those  from  whom  it  claims,  shall  have  received  the  rents  and 
profits  of  such  real  property,  or  of  some  part  thereof,  within 
the  space  of  ten  years."  It  is  not  contended  that  the  statute  of 
limitations  will  not  run  against  the  state. 

We  are  of  opinion,  therefore,  that  the  allegations  of  the  so- 
caUed  counterclaim  amount  to  something  more  than  denials  of 
plaintiff's  averments.  It  seems  to  foUow  that  the  counterclaim 
required  a  reply,  at  least  in  so  far  as  the  asserted  claim  of  ad- 
verse possession  was  concerned.  In  support  of  this  last  prop- 
osition Mr.  Wiel  cites  the  cases  of  Mathews  v.  Ferrea,  45  Cal.  51, 
and  Winter  v.  Winter,  8  Nev.  129.  The  latter  case  is  not  au- 
thority for  the  statement  made,  but  in  the  former  the  court 
said:  **The  point  on  which  the  defendant  mainly  relies  is  that 
the  evidence  shows  that  he  had  acquired  a  right  by  prescrip- 
lion  to  divert  the  water  by  means  of  his  dam.    To  this  point 
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tlie  plaintiffs  present  several  answers.  One  is  that  the  defend- 
ant has  not  pleaded  an  adverse  user  of  the  water.  This  an- 
swer disposes  of  the  point;  for  it  is  clear  that  the  defendant 
cannot  rely  upon  prescription,  unless  it  is  set  up  in  his  answer."* 
In  1  Cyc.  1141,  we  find  the  rule  laid  down  in  this  language  r 
''In  most  jurisdictions,  where  adverse  possession  is  relied  on  as> 
a  defense  to  an  action  at  law  to  recover  the  possession  of  land, 
it  need  not  be  specially  pleaded,  but  may  be  shown  under  the^ 
general  issue  or  general  denial.  In  other  jurisdictions,  however, 
adverse  possession  cannot  be  relied  upon  to  defeat  recovery  unless, 
it  is  especially  pleaded." 

While  this  is  technically  an  action  in  equity,  relief  by  in- 
junction being  demanded  by  both  parties,  still  the  right  to  the 
use  of  the  water  is  primarily  involved,  and  we  apprehend  that 
on  that  branch  of  the  case  the  same  rules  of  pleading  should  be 
invoked  as  in  an  action  to  recover  possession  of  land.  Under 
the  chapter  heading,  **The  Time  for  Conmiencing  Actions  for 
the  Recovery  of  Real  Property,"  the  Code  of  Civil  Procedure- 
provides:  **No  action  for  the  recovery  of  real  property,  or  for 
the  possession  thereof,  can  be  maintained,  unless  it  appear  that 
the  plaintiff,  his  ancestor,  predecessor  or  grantor,  was  seised  or 
possessed  of  the  property  in  question,  within  ten  years  before 
the  commencement  of  the  action.  •  •  •  »'  (Section  483.) 
**In  every  action  for  the  recovery  of  real  property,  or  the  posses- 
sion thereof,  the  person  establishing  a  legal  title  to  the  property 
is  presumed  to  have  been  possessed  thereof,  within  the  time  re- 
quired by  law,  and  the  occupation  of  the  property  by  any  other 
person  is  deemed  to  have  been  under  and  in  subordination  of 
the  legal  title,  unless  it  appear  that  the  property  has  been  held 
and  possessed  adversely  to  such  legal  title,  for  ten  years  before 
the  commencement  of  the  action."     (Section  486.) 

Whatever  may  be  the  rule  in  other  jurisdictions,  the  practice 
is  settled  in  this  state  by  section  558,  Code  of  Civil  Procedure^ 
which  provides:  **The  objection  that  the  action  was  not  oom^ 
menced  within  the  time  limited  can  be  taken  only  by  answer.. 
The  corresponding  objectioA  to  a  defense  or  counterclaim  can. 
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be  taken  only  by  reply  except  where  a  reply  is  not  required,  in 
order  to  enable  the  plaintiff  to  raise  an  issue  of  fact,  upon  an 
allegation  contained  in  the  answer." 

It  may  be  observed,  in  passing,  that  the  allegations  of  the 
complaint  do  not  put  in  issue  the  allegations  of  the  counterclaim 
relating  to  the  character  of  defendant's  possession  as  being  ad- 
verse. But  it  may  be  contended  that  the  statute  (section  558,. 
supra)  does  not  require  that  the  defense  of  the  statute  of  lim- 
itations shall  be  pleaded  by  way  of  counterclaim,  and  therefore 
that  it  is  not  a  counterclaim.  We  do  not  decide  that  the  allega- 
tions of  adverse  possession  found  in  the  answer  constitute  a 
counterclaim,  although,  if  true,  they  not  only  tend  to  diminish,. 
but  actually  defeat,  plaintiff's  right  to  recover.  We  may  treat 
them  simply  as  a  statement  of  new  matter  constituting  a  de- 
fense to  the  action. 

Section  722  of  the  Code  of  Civil  Procedure,  as  amended  by 
Laws  of  18d9,  page  143,  reads  as  follows:  ''If  the  plaintiff  fails 
to  reply  or  demur  to  the  counterclaim,  the  defendant  shall  be 
entitled  to  the  same  relief  as  a  plaintiff  upon  the  failure  of  de- 
fendant to  demur  or  answer  to  the  complaint.  If  the  answer 
contains  new  matter  and  the  plaintiff  fails  to  reply  or  demur 
thereto  within  the  time  allowed  by  law,  the  defendant  may 
move,  on  notice,  for  such  judgment  as  he  may  be  entitled  to  upon 
such  statement,  and  the  court  may  thereupon  render  judgment 
or  order  a  reference  or  assessment  for  damages  by  jury  as  the 
case  may  require. ' '  In  this  case  the  defendant  moved  for  judg- 
ment. The  court  was  authorized  to  enter  such  judgment  as  de- 
fendant was  entitled  to  upon  **such  statement."  **Such  state- 
ment" means  the  statement  of  the  new  matter  relied  upon  as 
constituting  a  defense.  The  legislature  did  not  say  the  defend- 
ant should  have  such  judgment  as  he  was  entitled  to  upon  such 
statement  qualified  or  limited  by  the  allegations  of  the  complaint,, 
but  upon  the  statement  of  new  matter  pleaded.  This  being  so, 
the  trial  court  had  no  authority  to  look  to  the  complaint  for  any 
purpose,  but  was  confined  to  the  allegations  of  new  matter,  which 
the  plaintiff,  by  failure  to  reply,  admitted  to  be  true. 
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It  may,  we  think,  be  logically  said  that  the  plaintiff,  by  failing 
to  file  a  reply,  waived  the  allegations  of  its  complaint.  We  think 
it  may  also  be  said  that  those  allegations  of  the  so-called  counter- 
claim which  relate  to  defendant's  continued  use  of  the  water 
were  in  effect  new  matter,  relating  to  defendant's  claim  of  ad- 
verse  use,  rather  than  to  plaintiff's  rights  by  appropriation.  We 
therefore  decide  that  the  district  court  properly  granted  the  de- 
fendant's motion  for  judgment.  The  allegations  of  adverse  use, 
being  admitted,  constituted  a  complete  defense  to  the  action. 

The  attorney  general  contends  that,  if  the  allegations  we  are 
discussing  amount  to  a  counterclaim,  they  should  have  been  sep- 
arately stated  and  numbered  and  complete  in  themselves.  We 
think  the  allegations,  treated  as  new  matter  constituting  a  de- 
fense, are  complete  in  themselves.  The  other  points  were  waived 
by  failure  to  raise  them  in  the  court  below. 

It  will  be  noted  that  in  paragraph  3  of  the  new  matter  it  is 
alleged  that  the  grantor  of  the  defendant  began  the  diversion  of 
water  on  "the  thirteenth  day  of  April,  1901."  The  attorney 
general  therefore  urges  that  the  court  should  have  refused  to 
enter  judgment  on  the  pleadings  for  that  reason.  A  reference 
to  the  subsequent  allegations  clearly  shows  that  the  substitution 
of  **1901"  for  **1891"  was  an  error,  probably  of  a  stenographer. 
It  is  apparent  that  the  date  of  the  alleged  appropriation  was 
April  13,  1891,  and  the  court  below  properly  so  treated  the 
allegation  of  paragraph  3. 

The  second  specification  of  error  set  forth  by  the  appellant 
is  that  the  court  erred  in  denying  the  motion  to  set  aside  the 
default.  We  are  not  prepared  to  say,  in  the  light  of  the  amend- 
ment to  section  722  of  the  Code  of  Civil  Procedure,  supra,  that 
the  court  should  have  entered  a  technical  default  for  want  of 
a  reply  to  new  matter.  The  statute  does  not,  in  terms,  provide 
for  such  practice.  However,  the  question  may  be  considered  in 
connection  with  the  action  of  the  court  in  ordering  judgment  on 
the  pleadings. 

The  affidavits  of  the  assistant  attorney  general  and  the  county 
attorney  show  that  each  relied  upon  the  other  to  attend  to  the 
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case.  The  complaint  was  prepared  by  the  attorney  general,  and 
signed  by  him  as  one  of  the  attorneys  for  the  plaintiff.  It  is 
claimed  that  he  was  justified  in  believing  that  counsel  for  re* 
spondent  had  served  his  answer  upon  the  county  attorney,  who 
resided  in  the  same  town  with  the  defendant's  attorney,  and 
that  the  county  attorney  was  justified  in  believing  that  a  copy  of 
the  answer  would  be  served  upon  him.  When  the  attorney  gen- 
eral signs  his  name  to  a  complaint  in  a  civil  action  in  behalf  of 
the  state,  it  is  proper  to  serve  subsequent  pleadings  upon  him, 
regardless  of  what  the  duties  of  the  county  attorney  are  in  the 
premises.  We  think  no  sufficient  showing  was  made  to  warrant 
the  district  court  in  formally  setting  aside  the  default,  especially 
in  view  of  the  fact  that  no  reply  was  ever  tendered,  although  the 
court  had  the  motions  of  the  respective  parties  under  advisement 
for  over  five  months. 

The  last  contention  of  the  state  is  that  the  court  erred  in 
entering  a  judgment  on  the  pleadings  without  proof.  What  we 
have  heretofore  said  is  applicable,  in  part,  to  this  assignment. 
The  allegations  of  new  matter  were  admitted — admitted  in  toto 
— exactly  as  pleaded,  without  reference  to  the  complaint.  It 
was  the  duty  of  the  court  to  entertain  the  motion  and  either 
render  judgment  or  order  a  reference  or  assessment  of  dam- 
ages. {State  ex  rel.  Montana  Central  Ry.  Co,  v.  District  Court, 
32  Mont.  37,  79  Pac.  546.)  The  plaintiff  first  claimed  all  of  the 
waters  of  the  creek,  "being  about  60  inches."  The  defendant 
alleged  that  he  had  appropriated  ''all  of  the  waters  of  said 
Spring  creek,  being  about  50  inches,"  and  that  he  had  acquired 
a  right  by  adverse  user  to  "the  whole  of  the  waters  of  Spring 
creek."  Plaintiff,  by  failure  to  reply  to  the  latter  allegation, 
admitted  that  defendant  was  entitled  to  the  use  of  all  the  waters. 

The  respondent  contends  that  we  have  no  legislation  enabling 
the  state  to  acquire  a  water  right  by  appropriation,  and  that 
therefore  the  complaint  does  not  state  a  cause  of  action ;  but,  in 
view  of  what  has  already  been  said,  it  will  be  seen  that  the  ques- 
tion cannot  properly  be  decided  now. 
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The  judgment  is  not,  however,  technically  correct,  because  it 
adjudges  to  the  defendant  a  water  right  by  appropriation,  and 
not  by  prescription.  Defendant's  allegations  concerning  an 
appropriation,  as  such,  were  put  in  issue  by  the  complaint,  be- 
cause defendant  claimed  an  appropriation  of  dates  subsequent  to 
that  claimed  by  the  plaintiff.  We  do  not  know  that  a  modifica- 
tion of  the  judgment  will  avail  the  plaintiff;  but,  lest  some  ques- 
tion of  res  adjudicata  may  hereafter  arise,  it  is  ordered  that  the 
cause  be  remanded  to  the  district  court  of  Qallatin  counly,  with 
instructions  to  modify  the  judgment  so  as  to  show  that  the  de- 
fendant's right  was  acquired  by  adverse  possession,  and  not  by 
appropriation,  and,  as  so  modified,  the  judgment  will  stand 
afiSrmed. 

Modified  and  affirmed^ 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 
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[94  Pkic.  631.] 

Eminent  Domain — Foreign  Corporations — Public  Use — Statutes 
— Constitutionality  —  Amendment  by  Title  —  Trespassers  — 
Right  to  Condemn — Possession  Pending  Proceedings — Obiter 
Dictum, 

Supreme  Court — Obiter  Dictum. 

1.  A  decision  by  the  supreme  court  upon  a  quention  within  the  is- 
sues,  fully  argued  on  appeal  by  counpol  and  deliberately  considered 
by  t^e  court  in  its  opinion,  is  not  obiter  dictum. 
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Eminent  Domain — Public  Use — Private  Profit. 

2.  The  fact  that  a  party  seeking  to  have  land  condemned  for  a  use 
held  pnblic  in  its  nature  expects  to  receive  profit  from  his  enterprise 
does  not  change  the  character  of  the  use  from  a  public  to  a  private 
one. 

Waters — Constitution — Self -executing  Provision. 

3.  Section  15^  Article  TIT  of  the  Constitution,  declaring  that  the  use 
of  all  water  appropriated  for  sale,  rental,  distribution  or  other  bene- 
ficial use,  etc.,  shall  be  a  public  use,  is  self -executing,  and  should  re- 
ceive a  broad  construction. 

Eminent  Domain — Electric  Power  Plants — Public  Use. 

4.  The  holding,  in  Helena  Tower  Transmission  Co,  ▼.  Spratt,  35 
Mont.  108,  that  the  taking  of  land  for  the  construction  of  a  dam,  de- 
signed to  furnish  electric  power  to  industrial  enterprises  and  to  the 
public  generally,  is  for  such  a  public  use  as  will  support  the  right  to 
acquire  the  land  by  condemnation,  reaffirmed. 

Statutes — Constitutionality — Presumptions. 

5.  Every  reasonable  intendment  is  in  favor  of  the  constitutionality 
of  a  law,  and  before  it  can  be  pronounced  invalid,  the  invalidity  must 
be  made  manifest  beyond  a  reasonable  doubt. 

Statutes — Constitutionality — Amendment  by  Title. 

6.  An  Act,  original  in  form,  which  grants  some  power,  confers  some 
right  or  creates  some  burden  or  obligation,  is  not  in  conflict  with  the 
provisions  of  section  25,  Article  Y  of  the  Constitution,  which  pro- 
vides that  ''no  law  shall  be  revised  or  amended,  or  the  provisions 
thereof  extended  by  reference  to  its  title  only,"  even  though  it  does 
refer  to  some  other  existing  statute,  general  or  local,  for  the  pur- 
pose of  pointing  out  the  procedure  or  some  administrative  detail  nec- 
essary for  the  execution  of  the  power,  the  enforcement  of  the  right 
or  the  discharge  of  the  burden  or  obligation. 

Eminent  Domain — Foreign  Corporations — Statutes — Constitutionality. 

7.  Held,  that  the  Act  of  1907,  approved  February  20,  1907  (Ses- 
sion Laws  1907,  Chapter  23,  page  38),  empowering  foreign  corpora- 
tions to  exercise  the  right  of  eminent  domain,  is  not  in  violation  of 
section  25,  Article  Y  of  the  Constitution,  referred  to  in  the  foregoing 
paragraph. 

Statutes — Constitutionality — ^Who  may  not  Question. 

8.  A  person  who  is  not  one  of  a  class  whose  rights  are  said  to  have  been 
discriminated  against  by  an  alleged  special  Act  of  the  legislature,  con- 
trary to  the  provisions  of  section  26,  Article  Y  of  the  Constitution,  will 
not  be  heard  to  complain  of  its  unconstitutionality  on  that  account. 

Eminent   Domain — ^Foreign   Corporations — Statutes — Constitutionality. 

9.  Held,  that  the  Act  of  1907,  Chapter  23,  page  38,  granting  foreign 
corporations  the  power  to  condemn  lands  for  certain  purposes,  is  not 
open  to  the  constitutional  objection  (Article  XY,  sec.  11)  that  under 
it  such  corporations  are  granted  greater  rights  or  privileges  than 
are  accorded  to  domestic  corporations,  in  that,  after  permission  to  do 
business  in  this  state,  they  may,  under  their  charters  granted  in  other 
states,  thereafter  divert  the  property  taken  for  a  public  use  to  an  ex- 
clusively private  one.  The  state  has  full  power  to  prevent  such  a  con- 
tingency. 

Same — Commissioners — Appointment — ^When  not  Improper. 

10.  Where  land,  sought  to  be  condemned  by  a  corporation  for  the  con- 
struction of  a  dam  to  be  used  in  the  generation  of  electric  power,  had 
been  flooded  prior  to  the  appointment  of  commissioners  to  determine 
the  damages,  an  objection  to  their  appointment  that  it  was  so  flooded 
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Tius  properly  overruled,  in  the  absence  of  any  evidence  that  the  water 
could  or  would  not  be  withdrawn  to  enable  an  examination  of  the  prem- 
ises. 

Same — Stay — Injunction. 

11.  A  motion  to  stay  further  prosecution  of  condemnation  proceedings 
until  another  judge  of  the  same  court  could  pass  on  the  question  of* 
enjoining  the  prosecution  of  the  condemnation  proceedings,  was  prop- 
erly denied  where  no  injunction  was  authorized. 

Same. 

12.  Under  section  4463,  Civil  Code,  providing  that  an  injunction  cannot 
be  granted  to  stay  a  judicial  proceeding  pending  at  the  commencement 
of  the  action  in  which  the  injunction  is  demanded,  unless  such  restraint 
is  necessary  to  prevent  a  multiplicity  of  such  proceedings,  injunction 
does  not  lie  to  restrain  condemnation  proceedings,  in  the  absence  of  a 
showing  that  the  restraint  is  necessary  to  prevent  a  multiplicity  of  pro- 
ceedings. 

Same — Trespassers — Bight  to  Proceed. 

13.  Merely  because  a  corporation  had  become  a  trespasser  by  reason 
of  the  reversal  of  an  order  of  the  district  court  empowering  it  to  take 
lands  under  condemnation  proceedings,  it  was  not  thereafter,  while 
still  a  trespasser,  deprived  of  the  right  to  again  invoke  the  power  of 
eminent  domain. 

Same — ^Report  of  Commissioners — Failure  to  Appeal — Effect. 

14.  Where  commissioners,  appointed  to  assess  damages  occasioned  by 
the  taking  of  land  through  eminent  domain  proceedings,  do  not  perform 
their  whole  duty  in  the  premises  (Code  Civ.  Proc,  sec.  2221),  either 
by  reason  of  their  nonfeasance  or  malfeasance,  the  injured  party  may 
appeal  or  move  to  set  aside  their  report.  Upon  failure  to  invoke  either 
of  these  remedies,  such  party  may  not  thereafter  be  heard  to  say  that 
his  property  was  taken  without  due  process  of  law. 

Same — ^Possession  Pending  Proceedings. 

15.  After  the  report  and  assessment  of  the  commissioners,  appointed  to 
determine  the  damages  in  eminent  domain  proceedings,  had  been  made 
and  filed,  and  the  amount  of  damages  so  assessed  had  been  paid  into 
court  for  the  owner  of  the  property,  the  court,  under  section  2229  of 
the  Code  of  Civil  Procedure,  properly  permitted  plaintiff  to  continue  in 
possession  of  the  property  which  had  theretofore  been  obtained  under, 
an  order  in  a  like  proceeding,  the  judgment  in  which,  however,  had  been 
reversed  on  appeal. 

Appeal  from  District  Court,  Lewis,  and  Clark  County;  Thos. 
C.  Bach,  Judge. 

Action  by  Augustus  N.  Spratt  against  the  Helena  Power 
Transmission  Company  to  restrain  condemnation  proceedings. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Also  con- 
demnation proceedings  by  the  Helena  Power  Transmission  Com- 
pany against  Augustus  N.  Spratt  and  others.  From  a  judgment: 
for  plaintiff,  defendants  appeaL    Both  cases  afiSrmed. 
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« 

Statement  op  the  Case  by  the  Judge  Delivering  the  Opinion. 

The  appeals  now  before  the  court  grew  out  of  an  attempt 
by  respondent  to  acquire  certain  of  appellants'  lands  by  the  right 
of  eminent  domain.  The  parties  to  these  actions  are  the  same, 
and  the  parcels  of  land  substantially  the  same,  as  were  those 
involved  in  Helena  Power  Transmission  Co.  v.  Spratt,  35  Mont. 
108,  88  Pac.  773,  8  L.  B.  A.,  n.  s.,  567,  which  cause  was  decided 
February  8,  1907,  the  court  holding  that  under  the  laws  of 
Montana,  as  they  then  existed,  the  respondent,  a  foreign  corpora- 
tion, had  no  right  to  exercise  the  power  of  eminent  domain  within 
this  state.  On  February  6th,  there  was  introduced  in  the  House 
of  Representatives,  the  legislature  then  being  in  session.  House 
Bill  249,  which  will  be  adverted  to  hereinafter;  it  passed  the 
House  and  Senate,  and  received  the  Governor's  approval  on  Feb- 
ruary 20th.  The  next  day  the  respondent  commenced  an  action 
to  condemn  the  lands  above  mentioned  in  the  district  court  of 
the  First  Judicial  District,  and  it  fell  to  that  department  pre- 
sided over  by  the  Honorable  J.  M.  Clements.  This  action  we 
shall  refer  to  hereafter  as  the  ''condemnation  proceeding."  Its 
trial  was  begun  March  25th,  upon  ^he  issues  framed  by  the  com- 
plaint and  answer  of  the  respective  parties.  Practically  the  same 
evidence  was  introduced  at  this  trial  as  was  in  Helena  Power 
Transmission  Co.  v.  Spratt,  supra;  and  we  adopt  the  statement 
of  facts  there  made  as  applicable  to  this  phase  of  the  contro- 
versy at  hand. 

Pending  the  trial — on  April  22d,  to  be  exact — the  appellants 
commenced  an  action  against  respondent  in  the  same  court,  but 
in  the  department  presided  over  by  the  Honorable  Thomas  C. 
Bach,  wherein  appellants  prayed  as  a  part  of  the  relief  asked  that 
the  respondent  be  enjoined  and  restrained  from  prosecuting  the 
condemnation  proceeding.  This  action  will  be  referred  to  here- 
after as  the  ** injunction  proceeding.*'  On  April  24th,  the  court, 
Judge  Clements  presiding,  was  moved  to  suspend  further  action 
in  the  condemnation  proceeding  until  the  injunction  proceeding 
might  be  heard  and  determined.    This  motion  was  denied,  and 
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on  the  same  day  the  court  determined  the  use  to  be  a  public 
use,  that  the  public  interests  required  the  taking  of  appellants' 
lands,  the  amount  of  said  land  asked  for  by  respondent  to  be 
necessary,  and  appointed  commissioners  to  ascertain  and  deter- 
mine the  amount  to  be  paid  to  appellants  by  reason  of  the  appro- 
priation of  their  property. 

Thereafter  the  court,  Judge  Bach  presiding,  heard  the  allega- 
tions and  proofs  of  the  parties  in  the  injunction  proceeding,  from 
which  these  facts,  with  others,  appeared :  That  the  first  proceed- 
ing by  respondent  to  acquire  appellants'  lands  was  commenced 
April  24,  1906.  After  a  hearing  in  that  suit  commissioners 
were  appointed  by  the  court  to  examine  the  land,  and  these 
examined  the  premises  in  controversy,  heard  evidence  concerning 
its  value,  and  made  report  and  award  on  August  4,  1906.  Ten 
days  later  the  appellants  appealed  to  this  court  from  the  order 
appointing  the  commissioners  and  from  their  award.  Notwith- 
standing the  appeal  respondent  paid  the  amount  of  the  award 
into  the  district  court,  and  obtained  from  the  court  an  order 
to  be  let  into  possession  of  the  land,  this  latter  order  being 
made  on  December  12,  1906.  At  this  time  respondent's  dam,  an 
immense  structure  of  steel  afid  concrete,  built  across  the  Mis- 
souri river,  and  about  seventy  feet  high,  was  nearly  complete. 
The  river  waters  were  escaping  under  the  dam  through  six  huge 
pipes  which  were  provided  with  headgates  weighing  about  6,000 
pounds  each,  and  so  arranged  that  they  might  be  dropped  and 
the  opening  closed.  About  January  25,  1907,  after  the  cause 
above  mentioned  had  been  argued  and  was  under  advisement  in 
this  court,  the  respondent  caused  the  headgates  to  be  dropped. 
In  order  to  seal  the  headgates  securely,  a  filling  of  earth  was 
deposited  over  them.  The  waters  of  the  Missouri  river  then 
rose  over  the  spillway,  and  ever  since  it  has  been  impossible  to 
release  these  imprisoned  waters,  except  by  overflow,  without  a 
total  destruction  of  the  dam.  So,  when  the  respondent  com- 
menced the  condemnation  proceeding  at  bar,  the  water  covered 
almost  all  of  the  land  sought  to  be  condemned.    On  May  8, 
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1907y  the  court  denied  the  motion  for  the  injunction  to  re- 
strain the  prosecution  of  the  condemnation  proceeding. 

The  commissioners,  in  the  condemnation  proceeding  now  be- 
fore the  court,  as  they  were  directed  by  the  order  appointing 
them,  met  for  the  first  time  on  April  24, 1907,  and  at  divers  times 
thereafter.  They  visited  the  premises  in  controversy,  heard  the 
allegations  of  the  respective  parties,  took  the  proofs  that  were 
oflFered,  and  on  the  twenty-eighth  day  of  June,  1907,  filed  a 
report  of  their  proceedings  and  of  the  assessment  of  damages 
made  by  them.  On  July  12th  following,  the  court,  at  the  in- 
stance  of  the  respondent,  made  its  order  in  the  condemnation 
proceeding  authorizing  the  respondent  to  continue  in  possession 
of  the  property  sought  to  be  appropriated,  and  to  use  and  possess 
the  same  during  the  pendency  and  until  the  final  conclusion  of 
the  proceedings,  and  staying  all  actions  and  proceedings  against 
the  respondent  on  account  thereof. 

Appellants  have  appealed,  first,  from  the  order  of  the  court 
in  the  condemnation  proceeding  determining  that  the  use  for 
which,  the  respondent  is  seeking  to  take  the  property  is  a  public 
use,  that  the  public  interest  required  the  taking  of  such  prop- 
erty, that  the  respondent  is  authorized  and  empowered  by  law 
to  appropriate  the  same,  and  from  that  portion  of  the  order  ap- 
pointing commissioners  to  ascertain  and  determine  the  amount 
to  be  paid  by  respondent  to  appellants  as  damages  by  reason 
of  the  appropriation  of  such  property;  second,  from  the  order 
of  the  court  denying  and  refusing  the  motion  and  application 
of  appellants  for  an  injunction  restraining  the  prosecution  of  the 
condemnation  proceeding ;  third,  from  the  order  of  the  court  de- 
termining that  the  respondent  was  entitled  and  authorized  to 
continue  in  the  possession  of  the  property  sought  to  be  con- 
demned, and  to  use  and  possess  the  same  during  the  pendency 
and  until  the  final  conclusion  of  the  litigation,  and  that  all  actions 
und  proceedings  against  the  respondent  on  account  of  said  order 
be  stayed  until  such  time.  By  stipulation  of  the  respective  coun- 
sel the  three  appeals  were  heard  and  considered  together. 
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Messrs.  Clayierg  &  EorsUy,  and  Mr.  M,  8.  Ounn,  for  Appel- 
lants. 

The  power  of  eminent  domain  rests  inactive  in  the  state  until 
it  is  given  life  and  activity  by  action  of  the  legislature  declaring 
for  what  uses  such  power  may  be  exercised.  Not  only  must  the 
legislative  assembly  declare  what  are  public  uses  within  the 
state,  but  they  must  go  further  and  provide  that  the  power  of 
eminent  domain  may  be  exercised  for  such  uses.  (In  re  Poiigh- 
keepsie  Bridge  Co.,  108  N.  Y.  483,  15  N.  B.  601;  1  Lewis  on 
Eminent  Domain,  sec.  238;  Cooley's  Constitutional  Limitations^ 
5th  ed.,  p.  463.)  The  power  rests  in  the  people,  and  is  exer- 
eised  through  its  agency — ^the  legislative  department — subject 
only  to  such  limitations  as  the  people  prescribe  by  their  con- 
stitution. (Cooley's  Principles  Const.  Law,  p.  386;  People  v» 
Draper,  15  N.  Y.  532;  Thorpe  v.  Rutland  etc.  B.  B.  Co.,  27 
Vt.  140,  62  Am.  Dec.  625 ;  People  v.  Hill,  163  111.  186,  46  N.  E. 
796,  36  L.  R.  A.  634.) 

Subdivisions  4  and  5  of  section  2211,  Code  of  Civil  Pro- 
cedure,  as  amended  by  Laws  of  1899,  page  35,  and  subdivision 
11,  making  electric  power  lines  a  public  use,  are  insufficient  in 
their  terms,  as  a  declaration  by  the  legislative  assembly,  to  make 
the  use  of  ground  a  public  use  when  it  is  sought  to  be  taken 
for  the  purpose  of  flooding,  in  the  creation  of  a  reservoir  to 
furnish  power  to  generate  and  distribute  electricity.  These  sub- 
divisions, like  all  the  remainder  of  the  statute  with  reference  to 
eminent  domain,  being  against  common  right  and  permitting  the 
taking  of  private  property,  must  be  construed  very  strictly,  and 
their  terms  not  extended  by  implication.  (Lewis  on  Eminent 
Domain,  sec.  254;  Binney's  Cases,  2  Bland.  Ch.  99;  In  re  Pough^ 
keepsie  Bridge  Co.,  108  N.  Y.  483,  15  N.  E.  601.) 

Public  and  private  use  cannot  be  intermingled  in  the  same 
enterprise.  The  enterprise  must  be  such  that  the  public  will  be 
entitled  to  its  entire  use  absolutely,  excluding  any  and  all  pri- 
vate use.  The  right  of  the  public  to  the  use  must  always  be 
capable  of  enforcement,  and  the  conditions  must  be  such  that 
the  state  has  full  power,  authority  and  machinery  to  compel  the 
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party  in  charge  of  the  enterprise  to  permit  the  public  to  use  it 
to  the  utter  exclusion  of  all  priyate  purposes.  The  following 
cases  decide  and  illustrate  the  above  principles :  Fallsburg  Power 
Co,  V.  Alexander,  101  Va.  98,  99  Am.  St.  Rep.  855,  43  S.  B.  194, 
61  L.  R.  A.  129 ;  In  re  Barre  Water  Co,,  62  Vt.  27,  20  Atl.  109, 
9  L.  R.  A.  195 ;  Avery  v.  Vermont  Electric  Co.,  75  Vt.  235,  98 
Am.  St.  Rep.  818,  54  AtL  179;  Berrien  Springs  Water  Co.  v. 
Berrien  Circuit  Judge,  133  Mich.  48,  103  Am.  St.  Rep.  438,  94 
N.  W.  379 ;  Brown  v.  Gerald,  100  Me.  351, 109  Am.  St  Rep.  526, 
61  Atl.  785,  70  L.  R.  A.  472 ;  State  v.  White  River  Power  Co., 
39  Wash.  648,  82  Pac.  150,  2  L.  R.  A.,  n.  s.,  842;  State  v. 
Superior  Court,  42  Wash.  660,  85  Pac.  666,  5  L.  R.  A.,  n.  s.,  672 ; 
Louisiana  Navigation  Co.  v.  Doulhit,  114  La.  906,  38  South.  613; 
Healy  Lumber  Co.  v.  Morris,  33  Wash.  490,  99  Am.  St.  Eep.  964, 
74  Pac.  681,  63  L.  R.  A.  820 ;  Southwest  Missouri  Light  Co.  v. 
Scheurich,  174  Mo.  235,  73  S.  W.  496 ;  Qaylord  v.  Sanitary  Dist. 
of  Chicago,  204  111.  576,  98  Am.  St.  Rep.  235,  68  N.  B.  522,  63 
L.  R.  A.  582 ;  In  re  Rhode  Island  Ry.  Co.,  22  R.  I.  457,  48  Atl. 
591,  52  L.  R.  A.  879 ;  Tyler  v.  Beacher,  4A  Vt.  648,  8  Am.  Rep. 
398 ;  Board  of  Health  v.  Van  Hoesen,  87  Mich.  533,  49  N.  W.  894, 

14  L.  R.  A.  114. 

House  Bill  No.  249  is  unconstitutional,  (a)  It  violates  the 
provisions  of  section  25,  Article  V  of  the  Constitution.  An  Act 
is  unconstitutional  and  violative  of  section  25  above,  unless  it 
is  complete  in  itself,  and  so  plain  that  no  other  statute  need 
be  referred  to  in  connection  with  it,  except  as  to  the  procedure. 
{Stewart  v.  County  of  Hale,  82  Ala.  209,  2  South.  270 ;  Bay  Shell 
Road  Co.  V.  O'DonneU,  87  Ala.  376,  6  South.  119 ;  Beard  v.  Wilson, 
52  Ark.  290,  12  S.  W.  567 ;  Watkins  v.  Eureka  Springs,  49  Ark. 
131,  4  S.  W.  384;  City  of  Pittsburgh's  Petition,  138  Pa.  401,  21 
Atl.  759 ;  Titusville  Iron  Works  v.  Keystone  Oil  Co.,  122  Pa.  627, 

15  Atl.  917,  1  L.  R.  A.  361 ;  In  re  Buelow,  98  Fed.  86 ;  State  v. 
Beddo,  22  Utah,  432,  63  Pac.  96 ;  State  v.  Tibbets,  52  Neb.  228,  66 
Am.  St.  Rep.  492,  71  N.  W.  990 ;  Rose  v.  Lampley,  146  Ala.  445, 
41  South.  521 ;  Badenoch  v.  City  of  Chicago,  222  111.  71,  78  N.  B. 
31;  People  V.  Board  of  Commrs.  of  Chicago,  221  111.  9,  77  N.  B. 
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321.)  (b)  It  violates  section  26,  Article  V  of  the  Constitution  of 
the  state.  It  is  a  special  law  applicable  only  to  certain  foreign 
corporations,  and  is  therefore  not  uniform  in  its  operation,  and 
denies  to  certain  foreign  corporations,  doing  business  within  the 
state,  the  equal  protection  of  the  laws.  (Wehh  v.  Dowries,  93 
Minn.  457,  101  N.  W.  966 ;  Block  v.  Schwartz,  27  Utah,  387,  101 
Am.  St.  Rep.  971,  76  Pac.  22,  65  L.  R.  A.  308 ;  Wright  v.  HaH, 

182  N.  Y.  330,  75  N.  E.  404,  2  L.  R.  A.,  n.  s.,  338;  McKinster  v. 
Soger,  163  Ind.  671,  106  Am.  St.  Rep.  268,  72  Pac.  854,  68  L.  R. 
A.  273 ;  Miller  v.  Crawford,  70  Ohio  St.  207,  71  N.  E.  631 ;  Fan 
Harlingen  v.  Doyle,  134  Cal.  53,  66  Pac.  44,  54  L.  R.  A.  771 ; 
State  V.  Justus,  90  Minn.  474,  97  N.  W.  124;  City  of  Butte 
V.  Paltrovich,  30  Mont.  18,  104  Am.  St.  Rep.  698,  75  Pac. 
521 ;  Thomas  v.  City  of  St.  Cloud,  90  Minn.  477,  97  N.  W.  125 ; 
Hetland  v.  Board  of  County  Commrs,,  89  Minn.  492,  95  N.  W. 
305;  State  v.  Ritt,  76  Minn.  531,  79  N.  W.  535;  Bumsted  v. 
Henry  (N.  J.),  64  Atl.  475;  Badenoch  v.  City  of  Chicago,  222 
111.  71,  78  N.  E.  31 ;  People  v.  Board  of  Commrs.  of  Chicago,  221 
lU.  9,  77  N.  B.  321 ;  State  v.  Schraps,  97  Minn.  62, 106  N.  W.  106 ; 
People  V.  Martin,  178  111.  611,  53  N.  E.  309;  People  v.  Knopf, 

183  111.  410,  56  N.  E.  155;  In  re  Sohncke,  148  Cal.  262,  113 
Am.  St.  Rep.  236,  82  Pac.  956,  2  L.  R.  A.,  n.  s.,  813;  Gulf,  Colo- 
rado &  S.  F.  By.  Co.  V.  EUis,  165  U.  S.  150,  17  Sup.  Ct.  255,  41 
L.  Ed.  666 ;  Magoun  v.  Illinois  Trust  &  S.  Bank,  170  U.  S.  283, 
18  Sup.  Ct.  594,  42  L.  Ed.  1037 ;  State  v.  CudaJiy  Packing  Co., 
33  Mont.  179,  114  Am.  St.  Rep.  804,  82  Pac.  833;  Connolly  v. 
U7iion  Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup.  Ct.  431,  46  L.  Ed. 
679.) 

Under  the  eminent  domain  Act  of  Montana,  appellants  were 
entitled  to  have  the  commissioners  examine  the  lands  sought 
to  be  appropriated ;  to  test  their  character,  and  to  determine  the 
value  thereof;  but  by  respondent's  wrongful  acts  in  flooding  the 
same  prior  to  the  commencement  of  this  proceeding,  appellants 
were  deprived  of  the  rights  guaranteed  to  them  by  the  statutes 
of  Montana,  and  the  Fourteenth  amendment  to  the  constitution 
of  the  United  States. 
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The  language  of  section  2221,  Code  of  Civil  Procedure,  is: 
''The  commissioners  must  meet  at  the  time  and  place  mentioned 
in  the  order  appointing  them,  and  proceed  to  examine  the  lands 
sought  to  be  appropriated,  and  shall  hear  the  allegations  and 
evidence  of  all  persons  interested  in  each  of  the  several  parcels 
of  land,  and  shall  ascertain  and  assess"  the  damages. 

These  provisions  were  all  enacted  by  the  legislature  for  the 
protection  of  the  land  owner,  and,  if  any  are  omitted,  the  land 
is  taken  without  due  process  of  law. 

The  personal  examination  of  the  land  by  the  commissioners 
is  as  much  required  as  the  hearing  of  the  witnesses.  Their  award 
18  as  much  based  upon  such  examination  and  what  they  learn 
therefrom,  as  upon  the  evidence  of  witnesses  sworn  and  exam- 
ined before  them.  In  many  instances  the  examination  of  the  land 
made  discloses  the  falsity  of  the  testimony  of  witnesses,  because 
such  facts  as  the  commissioners  learn  from  the  examination  are 
natural,  original  and  certain,  and  not  dependent  upon  the  recol- 
lection or  whims  of  witnesses.  The  commissioners  are  therefore 
entitled  to  take  such  facts  into  consideration  in  estimating  the 
damages,  and  to  exclude  the  testimony  of  witness  contrary  there- 
to. (15  Cyc.  879  et  seq. ;  Shoemaker  v.  United  States,  147  U.  S. 
282,  13  Sup.  Ct.  361,  37  L.  Ed.  170;  Tedens  v.  Sanitary  District, 
149  111.  87,  36  N.  E.  1033;  In  re  Newland  Ave.,  15  N.  Y.  Supp. 
63,  60  Hun,  581 ;  Readington  v.  Dilley,  24  N.  J.  L.  209 ;  Lehigh 
Valley  K  R.  Co.  v.  Doon  etc.,  43  N.  J.  L.  528 ;  Western  Pacific  R. 
R.  Co.  V.  Reed,  35  Cal.  621 ;  Central  Pac.  R.  R.  Co.  v.  Pearson,  35 
Cal.  247 ;  Spring  Valley  Water  Co.  v.  San  Francisco,  22  Cal.  434 ; 
Pennsylvania  R.  R.  Co.  v.  Keiffer,  22  Pa.  St.  356 ;  Jefferson  v.  Tus- 
carora  R.  R.  Co.,  9  Pa.  Dist.  17 ;  Lyman  v.  Town  of  Burlington, 
22  Vt.  131 ;  Andrews  v.  Johnson,  4  N.  C.  26 ;  Kankakee  R.  R.  Co. 
V.  Straut,  102  111.  666;  Charleston  etc.  Bridge  Co.  v.  Comstock, 
36  W.  Va.  263, 15  S.  E.  69 ;  Wakefield  v.  Boston  etc.  R.  R.  Co.,  63 
Me.  385;  In  re  Williams  Street,  19  Wend.  678;  St.  Croix  Ltimber 
Co.  V.  Pennington,  2  Dak.  Ter.  467,  11  N.  W.  497 ;  Orand  Rapids 
Ry.  V.  Chesehro,  74  Mich.  466,  42  N.  W.  66 ;  Tide  Water  Canal 
Co.  V.  Archer,  9  Gill  &  J.  479 ;  Washburn  v.  Milwaukee  etc.  R. 
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R.  Co.,  59  Wis.  364,  18  N.  W.  328.)  The  use  in  the  statute  of 
the  word  ** examine"  instead  of  the  word  *'view"  discloses  that 
the  legislature  intended  to  give  the  commissioners  very  compre- 
hensive powers  and  rights. 

Not  only  is  the  statute  of  eminent  domain  to  be  strictly  con- 
strued as  to  what  property  is  to  be  taken,  but  the  proceedings 
pointed  out  by  the  statute  to  accomplish  this  end  must  be  strictly 
followed.  (Detroit  etc.  Assn.  v.  Highway  Commissioners  of 
Hamtramck,  34  Mich.  36 ;  City  of  St.  Lmds  v.  Koch,  169  Mo.  587. 
70  S.  W.  143 ;  Chicago  &  Alton  B.  R.  Co.  v.  Smith,  78  lU.  96 ; 
Colorado  Fuel  &  Iron  Co.  v.  Four  Mile  R.  R.,  29  Colo.  90,  66 
Pac.  902 ;  State  v.  Mayor  of  Jersey  City,  54  N.  J.  L.  49,  22  Atl. 
1052;  Nelson  v.  Harlan  County,  2  Neb.  (unof.)  537,  458;  Cur- 
rier V.  Mariette  etc.  R.  R.  Co.,  11  Ohio  St.  288 ;  Sharp  v.  John- 
son, 4  mil,  92,  40  Am.  Dec.  259.) 

That  the  injunction  should  have  been  granted  is  sustained 
by  the  following  authorities:  Way  cross  Air-Line  R.  Co.  v. 
Southern  Fine  Co,,  111  Ga.  233,  36  S.  E.  641 ;  Molile  &  M.  By. 
Co.  V.  Alabama  Midland  By.  Co.,  123  Ala.  145,  26  South.  324; 
Biley  v.  Chariest  cm  Union  Station,  67  S.  C.  84,  45  S.  E.  149; 
State  V.  Caretta  By.  Co.  (W.  Va.),  56  S.  E.  520;  Burrall  v. 
American  T.  &  T.  Co.,  224  111.  266,  79  N.  E.  705,  8  L.  R.  A.,  n.  s., 
1091 ;  Spaulding  v.  Macomb  By.  Co.,  225  111.  585,  80  N.  E.  327 ; 
Village  of  Wayzata  v.  Great  Northern  By.  Co.,  46  Minn.  505,  49 
N.  W.  205 ;  Coming  v.  Troy  I.  &  Factory,  40  N.  T.  191. 

Messrs.  Carpenter,  Day  <6  Carpenter,  for  Respondent. 

The  former  decision  of  this  court  on  the  question  of  public 
use  was  not  obiter.  (Carroll  v.  Carroll's  Lessee,  16  How.  286, 
14  L.  Ed.  936 ;  Bailroad  Cos.  v.  Schutte,  103  U.  S.  143,  26  L.  Ed. 
327 ;  U7iion  Pac.  Co.  v.  Mason  City  Co.,  199  U.  S.  166,  26  Sup. 
Ct.  19,  50  L.  Ed.  134 ;  Brown  v.  Chicago  &  N.  T7.  B.  Co.,  102 
Wis.  137,  77  N.  W.  748,  78  N.  W.  771,  44  L.  R.  A.  586.) 

The  right  of  eminent  domain  may  be  granted  and  e:5ercised  for 
a  public  use  even  though  a  private  use  be  intermingled  with  it. 
The  old  rule  of  strict  construction  of  statutes  in  derogation  of 
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the  common  law  is  abrogated  by  the  Montana  Codes,  and  even 
where  the  rule  prevails  there  are  eases  of  the  highest  authority 
which  hold  that  such  intermingling  does  not  destroy  the  right  to 
condemn  for  a  public  use.  {Bloomfield  Natural  Gas  Light  Co. 
V.  Richardson,  63  Barb.  450;  Pocantico  Water  W,  Co.  v.  Bird, 
130  N.  T.  249,  29  N.  E.  246 ;  Lake  Koen  Nav.  etc,  Co,  v.  Klein, 

63  Kan.  484,  65  Pac.  684;  State  v.  Centralia-Chehalis  Elec.  Ky.. 
Power  Co.,  42  Wash.  632,  85  Pac.  345,  7  L.  R.  A.,  n.  s.,  198.) 

A  provision  that  the  general  laws  of  the  state  shall  apply  to 
the  subject  of  an  Act  is  not  within  the  constitutional  prohibition. 
(See  Denver  Circle  B.  Co.  v.  Nestor,  10  Colo.  403,  15  Pac.  714; 
Beard  v.  Wilson,  52  Ark.  290, 12  S.  W.  567 ;  Porter  v.  Waterma7i, 
77  Ark.  383,  91  S.  W.  754;  Titusville  Iron  Works  v.  Keystone 
OH  Co,  122  Pa.  St.  627, 15  Atl.  917, 1  L.  R.  A.  361 ;  In  re  City  of 
Pittsburg,  138  Pa.  St.  401,  21  Atl.  757 ;  People  ex  rel.  N.  Y,  El 
Lines  Co.  v.  Squire,  107  N.  Y.  593,  1  Am.  St.  Rep.  893,  14  N.  E. 
820 ;  Warren  v.  Crosby,  24  Or.  558,  34  Pac.  661 ;  People  v.  Banks, 
€7  N.  Y.  575 ;  People  v.  Kriesel,  136  Mich.  80,  98  N.  W.  850 ;  State 
V.  Kidd,  74  Ind.  554;  State  v.  Hays,  78  Mo.  600;  Nations  v.  State, 

64  Ark.  467,  43  S.  W.  396;  People  v.  Learned,  5  Hun,  625; 
People  V.  Hayt,  7  Hun,  39.) 

Under  the  Montana  Constitution  the  title  is  an  indispensable 
part  of  every  Act.  (State  v.  Mitchell,  17  Mont.  75,  76,  42  Pac. 
100;  Sutherland  on  Statutory  Construction,  sec.  86;  Cooley's 
Constitutional  Limitations,  4th  ed.,  172.)  The  title  of  Chapter 
23  is  **An  Act  to  authorize  and  empower  foreign  corporations 
to  exercise  the  right  of  eminent  domain  in  Montana.'*  This  title 
must  be  read  in  connection  with  the  Act  of  which  it  is  a  part, 
and  the  Act  must  be  interpreted  with  an  inclusion  of  the  title. 
Thus  interpreted  it  is  perfectly  clear  that  by  Chapter  23  it  was 
the  intention  of  the  legislature  to  confer  upon  certain  foreign 
corporations  the  right  to  acquire  real  property  by  the  exercise 
of  the  power  of  eminent  domain,  and  that  Title  VII,  Part  III 
was  referred  to  only  to  prescribe  the  manner  of  exercising  the 
power.  The  title  may  be  resorted  to  to  ascertain  the  meaning 
of  the  body  of  the  Act     (Myer  v.  Car  Co.,  102  U.  S.  11,  26  L. 
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Ed.  59 ;  Cohn  v.  People,  149  111.  486,  41  Am.  St.  Rep.  304,  37 
N.  E.  60,  23  L.  B.  A.  823 ;  Rosin  v.  Lidgerwood  Mfg.  Co,,  89  App. 
Div.  245,  86  N.  Y.  Supp.  51;  Town  of  Benton  v.  Willis,  76  Ark. 
443,  88  S.  W.  1000.) 

The  power  of  the  legislature  to  authorize  by  special  Act  the 
condemnation  of  particular  property  for  a  particular  purpose  is 
.  not  open  to  question.     (Starr  Burying  Oround  v.  North  Lake 
Cemetery  Assn.,  77  Conn.  83,  58  Atl.  470.) 

The  denial  of  a  right  to  certain  corporations  is  the  denial  of 
a  privilege,  not  the  imposition  of  a  burden,  and  hence  is  not 
the  denial  of  the  equal  protection  of  the  laws.  (Board  of  Edvr- 
cation  v.  Illinois,  203  U.  S.  553,  51 L.  Ed.  314.)  Even  if  Chapter 
23  should  be  held  to  be  a  special  law,  it  does  not  violate  the 
last  sentence  of  section  26  of  Article  V  of  the  Constitution,  which, 
after  prohibiting  the  legislative  assembly  from  passing  local  and 
special  laws  in  certain  enumerated  cases,  provides  that  ''in  all 
other  cases  where  a  general  law  can  be  made  applicable,  no 
special  law  shall  be  passed."  By  this  constitutional  provision 
the  question  as  to  whether  a  general  law  can  be  made  applicable 
is  left  to  the  judgment  and  determination  of  the  legislative  as- 
sembly, and  not  to  the  courts.  (People  v.  Board  of  Election 
Commissioners,  221  111.  9,  77  N.  E.  325 ;  School  City  of  Marion 
V.  Forest,  168  Ind.  94,  78  N.  E.  187 ;  Smith  v.  Indianapolis  St.  ' 
R.  Co.,  158  Ind.  425,  63  N.  E.  850;  Woods  v.  McCoy,  144  Ind. 
316,  43  N.  E.  269,  33  L.  B.  A.  97 ;  People  v.  MvXlender,  132  Cal. 
217,  64  Pac.  299 ;  People  v.  McFadden,  81  Cal.  489,  15  Am.  St. 
Bep.  66,  22  Pac.  854 ;  Brown  v.  Denver,  7  Colo.  311,  3  Pac.  457, 
458;  Carpenter  v.  People,  8  Colo.  122,  123,  5  Pac.  830;  Rogers 
V.  People,  9  Colo.  451,  59  Am.  Bep.  146,  12  Pac.  844;  State  v. 
Co^inty  Court  of  Boone  Co.,  50  Mo.  323, 11  Am.  Bep.  415 ;  Suther- 
land on  Statutory  Construction,  sec.  117.)  **The  denial  of  equal 
rights  and  privileges  by  discriminating  legislation  can  be  pleaded 
only  by  those  who  can  show  that  they  belong  to  the  class  dis- 
criminated against."  (Brown  v.  Ohio  Y alley  R.  Co.,  79  Fed. 
n&',Duer  V.  Small,  17  How.  Pr.  (N.  Y.)  205;  Strickrod  v.  Comr- 
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monwealih,  86  Ky.  285,  5  S.  W.  580 ;  The  Winnebago,  205  U.  S. 
360,  27  Sup.  Ct  509,  51  L.  Ed.  836.) 

A  trespasser  may  acquire  real  estate  by  eminent  domain. 
(Samish  River  Boom  Co.  v.  Union  Boom  Co.,  32  Wash.  586,  73 
Pae.  674;  2  Lewis  on  Eminent  Domain,  sees.  507,  634.) 

An  injunction  ought  not  to  be  granted  when  the  benefit  secured 
by  it  to  one  party  is  of  but  little  importance,  while  it  would 
operate  oppressively  on  the  other  party,  unless  the  wrong  com- 
plained of  is  of  so  wanton  and  provoking  a  character  as  properly 
to  deprive  the  wrongdoer  of  any  consideration  as  to  its  injurious 
consequences.  {Jones  v.  City  of  Newark,  11  N.  J.  Eq.  452^ 
Morris  &  E.  B.  Co,  v.  Prudden,  20  N.  J.  Eq.  530 ;  Erie  By,  Co. 
V.  Delaware  L.  di  W.  Co.f  21  N.  J.  Eq.  283.)  An  injunction' 
will  not  be  granted  where  it  will  work  great  harm  to  one  party 
without  any  corresponding  benefit  to  the  other,  and  an  adequate 
remedy  can  be  afforded  by  other  means  {McElroy  v.  Kansas 
City,  21  Fed.  257;  Swift  v.  Jenks,  19  Fed.  641;  Hawley  v. 
Beardsley,  47  Conn.  471;  Hartridge  v.  Bockwell,  R.  M.  Charlt. 
(Ga.)  260;  Seeger  v.  Mueller,  28  111.  App.  28) ;  nor  where  it 
would  cause  great  injury  to  the  defendants,  and  might  be  of 
serious  detriment  to  the  public,  without  corresponding  advan- 
tage to  complainant.  {Torrey  v.  Camden  &  A.  B.  Co.,  18  N.  J. 
Eq.  293 ;  Higbee  v.  Camden  &  A.  By.  Co.,  20  N.  J.  Eq.  435 ; 
Eentz  V.  Long  Island  B.  Co.,  13  Barb.  646 ;  Whittlesey  v.  Hart- 
ford P.  &  F.  B.  Co.f  23  Conn.  421.)  And  even  in  cases  where 
the  court  is  satisfied  that  a  mandatory  injunction  ought  to  be 
granted,  the  order  will  be  stayed  to  enable  the  defendant  to  ac- 
quire the  property  by  the  power  of  eminent  domain  when  any 
public  inconvenience  would  result  from  the  injunction.  {WiU 
lamette  Iron  Works  v.  Oregon  By.  dk  Nav.  Co.,  26  Or.  224,  46 
Am.  St.  Rep.  620,  37  Pac.  1016,  29  L.  R.  A.  88.)  An  injunction 
will  not  ordinarily  be  granted  when  the  grounds  may  be  relied 
on  as  a  defense  or  for  relief  in  the  proceedings  sought  to  be 
enjoined.  (2  Lewis  on  Eminent  Domain,  sec.  646 ;  Kip  v.  New 
York  &  Harlem  B.  B.,  6  Hun,  24,  67  N.  Y.  227 ;  Knickerbocker 
Ice  Co.  V.  Mayor,  83  N.  T.  Supp.  476,  85  App.  Div.  530 ;  Lake 
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Shore  R.  Co.  v.  Chicago  cfc  W.  R.  Co.,  96  111.  125 ;  Boyd  v.  Logans- 
port,  161  iDd.  587,  69  N.  E.  398.)  Especially  would  this  rule 
be  applicable  where  the  act  to  be  enjoined  had  already  been 
done. 

Messrs.  Wallace  dk  Donnelly,  for  Respondent. 

Section  25  of  Article  V  of  our  Constitution  does  not  forbid 
legislation  of  the  character  of  Chapter  23,  Laws  of  1907.  {Peo- 
ple V.  Mdhaney,  13  Mich.  481 ;  King  v.  Elling,  24  Mont.  478,  62 
Pac.  783 ;  Mill  v.  Brown,  31  Utah,  473,  120  Am.  St.  Rep.  935,  88 
Pac.  611;  Beason  v.  Shaw  (Ala.),  42  South.  611;  State  v.  Rogers, 
107  Ala.  444,  19  South.  909,  32  L.  R.  A.  520;  City  Council  v. 
Birdsong,  126  Ala.  632,  28  South.  522 ;  In  re  Dietrich,  32  Wash. 
471,  73  Pac.  506 ;  State  ex  rel.  Jones  v.  Superior  Court,  44  Wash. 
476,  87  Pac.  521 ;  City  of  Wichita  v.  Missouri  Telephone  Co.,  70 
Kan.  441,  78  Pac.  886.) 

Section  26  of  Article  V  is  concerned  with  the  laws  which  affect 
the  citizens  of  this  state;  not  with  the  conditions  which  the  state 
may  attach  to  privileges  extended  to  citizens  or  corporations  of 
other  states.  After  positively  forbidding  the  enactment  of 
special  laws  in  certain  enumerated  cases  (none  of  which  are 
pertinent  here)  it  provides  that  ''in  all  other  cases  where  a 
general  law  can  be  made  applicable  no  special  law  shall  be  en- 
acted.'* It  obviously  contemplates  laws  having  to  do  with  the 
citizens  of  this  state,  and  with  them  alone.  As  to  corporations 
organized  in  other  states  or  countries,  this  state  may  admit  or 
exclude  them  as  it  sees  fit.  {Paul  v.  Virginia,  75  U.  S.  168,  19 
L.  Ed.  357 ;  Pembina  Co.  v.  Pennsylvania,  125  U.  S.  181,  8  Sup. 
Ct.  737,  31  L.  Ed.  650;  Norfolk  etc.  Ry.  Co.  v.  Pennsylvania,  136 
U.  S.  114,  10  Sup.  Ct  958,  34  L.  Ed.  394;  Waters-Pierce  Oil  Co. 
V.  Texas,  111  U.  S.  28,  20  Sup.  Ct.  518,  44  L.  Ed.  657.) 

Appellants'  position  appears  to  be,  not  that  the  trespass  for- 
feited the  right  to  condemn,  but  that  it  made  it  impossible  to 
condemn;  that  under  our  law  lands  condemned  must  be  exam- 
ined by  the  commissioners;  that  this  examination  is  an  indis- 
pensable part  of  the  proceedings;  that  the  only  method  by  which 
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the  commissioners  can  examine  mineral  lands,  within  the  meaning 
of  the  statute,  is  to  prospect  them;  that  as  the  greater  part  of 
these  lands  were  covered  with  water  they  could  not  be  pros- 
pected; therefore  they  could  not  be  examined;  therefore  they 
could  not  be  condemned;  and  therefore  it  was  error  to  make 
the  order  appointing  the  commissioners  to  condemn  them. 

A  leading  case  upon  the  questions  of  what  is  the  duty  of  the 
jury  in  viewing  property  in  condemnation  proceedings,  and 
what  is  the  purpose  of  the  statutes  in  requiring  the  view,  is  that 
of  Washburn  v.  Railway  Co.,  59  Wis.  364, 18  N.  W.  330. 

In  a  note  to  the  case  of  Springer  v.  Chicago,  135  111.  552,  26 
N.  E.  514,  12  L.  B.  A.  609,  it  is  stated  that  **the  object  of  the 
view  is  to  enable  the  jury  better  to  understand  and  apply  the 
evidence  to  the  end  that  they  may  proceed  intelligently  in  the 
discharge  of  their  function."  (See,  also.  Close  v.  Samm,  27 
Iowa,  503 ;  St.  Louis  etc.  Ry.  Co.  v.  Postal  Telegraph  Co.,  173  111. 
608,  51  N.  E.  389 ;  McEwan  v.  Pennsylvania  etc.  Ry.  Co.,  72  N. 
J.  L.  419,  60  Atl.  1131.) 

Appellants,  though  fully  apprised  of  the  work  being  done  in 
the  construction  of  the  dam;  though  aware  that  large  sums  of 
money  were  of  necessity  being  expended  upon  it;  though  they 
knew,  as  they  admit,  that  the  dam  would,  on  its  completion, 
cause  a  submersion  of  their  lands,  took  no  steps  whatever  to 
enjoin  the  conmiencement  of  its  construction  or  to  enjoin  the 
continuance  of  the  work  after  it  had  been  commenced.  Even 
after  it  had  been  completed  and  the  preparations  for  closing  it 
had  been  begun,  they  remained  inactive.  They  brought  no  pro- 
ceedings to  enjoin  the  flooding  until  after  the  flooding  had  been 
<5ompleted  and  the  hearing  on  the  application  to  condemn  had 
been  had  in  the  second  condemnation  suit.  Then,  having  stood 
by  for  nearly  two  years  while  the  money  was  being  expended, 
with  a  full  knowledge  of  the  purpose  of  its  expenditure,  they 
come  into  court  with  a  demand  that  the  property  on  which  it 
has  been  expended  be  totally  destroyed. 

In  City  of  New  York  v.  Pine,  185  U.  S.  93,  22  Sup.  Ct.  592, 
46  L.  Ed.  820,  a  similar  case,  it  was  held  that  the  court  of  equity 
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to  which  the  appeal  had  been  made  for  the  injunction  should 
ascertain  the  damages  which  the  plaintiffs  would  suffer  by  the 
construction  of  the  dam  and  the  appropriation  of  the  water,  and 
should  provide  by  its  decree  that  on  failure  to  pay  these  damagea 
the  injunction  would  issue.  In  any  possible  view  of  this  case^ 
and  whether  respondent  is  entitled  to  condemn  or  not,  it  is  only 
to  this  alternative  relief  that  the  appellants  are  entitled,  and  it 
was  clearly  right  to  refuse  the  mandatory  and  absolute  injunc- 
tion which  they  asked  for.  (See,  also,  Paterson  etc.  By.  Co.  v. 
Kamlah,  42  N.  J.  Eq.  93,  6  Atl.  444.) 

HONORABLE  LEW.  L.  CALLAWAY,  Judge  of  the  Fifth 
Judicial  District,  sitting  in  place  of  Mr.  Justice  Smith,  deliv- 
ered the  opinion  of  the  court. 

The  questions  presented  upon  the  three  appeals  are  resolved 
into  these:  (1)  Can  the  respondent  acquire  appellants'  property 
as  for  a  public  uset  (2)  Is  House  Bill  249,  Laws  of  1907, 
page  38,  Chapter  23,  a  constitutional  enactments  (3)  Because 
of  flooding  appellants'  lands  before  the  condemnation  proceeding 
was  begun,  is  respondent  deprived  of  the  right  to  condemn  them^ 
and  herein  are  appellants  deprived  of  their  property  without 
due  process  of  law!  We  shall  consider  them  in  the  order  men- 
tioned. 

1.  It  is  suggested  by  appellants  that  upon  the  former  appeal 
the  court,  by  way  of  obiter,  held  that  the  use  for  which  re- 
spondent sought  to  condemn  the  property  was  a  public  one.  We 
do  not  regard  Judge  Loud's  masterful  discussion  of  the  sub- 
ject, nor  the  holding  of  this  court  thereon,  as  obiter  in  any  sense. 
The  question  was  directly  placed  in  issue  by  the  pleadings,  the 
litigants  introduced  evidence  in  the  lower  court  upon  the  pre- 
cise point,  and  that  court  decided  the  use  for  which  respondent 
sought  to  condemn  the  land  to  be  a  public  use.  In  this  forum 
the  eminent  counsel  for  the  contending  parties  spent  their  en- 
ergies upon  this  weighty  question.  This  court,  having  to  do 
with  a  constitutional  problem  of  wide  import,  proceeded  to  its 
solution  with  caution  and  deliberation.    It  held  that  the  use  for 
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which  the  condemnation  was  sought  was  a  public  use.  The  pre^ 
cise  question  was  properly  presented,  fully  argued,  and  ably 
considered  in  the  opinion.  The  decision  on  this  phase  of  the 
case  was  as  much  a  part  of  the  judgment  of  the  court  as  was 
that  upon  the  question  of  the  right  of  the  respondent  to  exercise 
the  power  of  eminent  domain.  {Railroad  Co.  v.  Schutte,  103 
U.  S.  118,  26  L.  Ed.  327;  Union  Pacific  Co.  v.  Mason  City  Co., 
199  U.  S.  160,  26  Sup.  Ct.  19,  50  L.  Ed.  134.)  The  judgment 
is  controlling  upon  all  questions  properly  within  the  issues, 
which  the  opinion  shows  the  court  deliberately  considered. 
{Broum  v.  Chicago  &  N.  W.  B.  Co.,  102  Wis.  137,  77  N.  W. 
748,  78  N.  W.  771,  44  L.  R.  A.  586.) 

It  is  again  earnestly  insisted  by  appellants  that  the  right  of 
eminent  domain  must  be  denied  respondent,  because  **  public 
and  private  use  cannot  be  intermingled  in  the  same  enterprise." 
As  before  noted,  the  parties  to  this  action  and  the  land  sought 
to  be  condemned  are  the  same  as  in  the  former  appeal ;  the  evi- 
dence introduced  by  the  respective  parties  is,  in  effect,  the  same ; 
and  this  record,  like  the  other  one,  does  not  disclose  a  taking 
for  private  use.  And  while  we  do  not  feel  called  upon  to  ex- 
press an  opinion  upon  the  question  appellants  seek  to  present, 
for  the  reason  that  the  record  does  not  disclose  a  taking  for  pri- 
vate use,  it  may  not  be  inapt  to  say  that  it  is  erroneous  to  as- 
sume that,  because  the  use  may  bring  about  private  profit,  for 
that  reason  it  cannot  be  a  public  use.  The  fact  that  the  re- 
spondent expects  to  receive  a  private  benefit  from  its  enterprise 
certainly  does  not  change  the  character  of  the  use.  Very  little 
would  be  accomplished  in  this  toiling  world  if  the  doers  of  deeds 
did  not  expect  to  reap  reward.  This  the  Constitution  makers 
conceived;  they  were  not  dreamers,  but  farseeing,  practical  men; 
they  were  among  the  staunchest  and  ablest  citizens  of  the  state 
to  be,  realizing  the  potentialities  in  store,  and  anxious  for  the 
highest  development  of  the  natural  resources  of  the  state.  As 
they  said  in  their  ** Address  to  the  People,"  they  were  in  con- 
vention **to  participate  in  laying  deep  and  broad  the  foundation 
of  this  great  commonwealth." 
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The  language  of  section  15,  Article  III,  of  the  Constitution^ 
in  the  light  of  our  history  and  natural  conditions,  in  a  region 
where  the  conseryation  and  use  of  its  waters  is  all-important 
to  its  development  and  progress,  is  a  mandate  from  the  sovereign 
people  to  the  courts:  **The  use  of  all  water  now  appropriated,, 
or  that  may  hereafter  be  appropriated  for  sale,  rental,  distribu- 
tion or  other  beneficial  use  and  the  right  of  way  over  the  lands 
of  others,  for  all  ditches,  drains,  flumes,  canals  and  aqueducts, 
necessarily  used  in  connection  therewith,  as  well  as  the  sites  for 
reservoirs  necessary  for  collecting  and  storing  the  same,  shall 
be  held  to  be  a  public  use."  The  words  '*sale"  and  " rental, "^ 
are  especially  significant.  We  think  the  foregoing  section  of 
the  Constitution  is  self-executing  (Davis  v.  Burke,  179  U.  S. 
399,  21  Sup.  Ct.  210,  45  L.  Ed.  249),  and  should  receive  a  broad 
construction.  **A  Constitution  is  not  to  be  interpreted  on  nar- 
row or  technical  principles,  but  liberally  and  on  broad  and 
general  lines,  in  order  that  it  may  accomplish  the  objects  of  it* 
establishment  and  carry  out  the  great  principles  of  government.'' 
(Black  on  Interpretation  of  Laws,  sec.  7.)  Supplementing  the 
constitutional  provision  is  the  legislative  enactment  discussed  in 
the  court's  opinion  in  the  former  appeal. 

Following  the  former  decisions  of  this  court,  therefore,  and 
reaffirming  that  upon  the  former  appeal,  we  think  the  lower 
court  was  right  in  holding  that  the  taking  of  the  lands  of  ap- 
pellants was  and  is  for  a  public  use. 

2.  Upon  the  former  appeal  it  was  decided  that  the  respondent,, 
being  a  foreign  corporation,  had  not  the  right  to  acquire  land 
by  the  exercise  of  the  power  of  eminent  domain.  Immediately 
House  Bill  249  was  passed  by  both  legislative  bodies  and  ap- 
proved by  the  Governor.    It  reads  as  follows : 

"An  Act  to  authorize  and  empower  Foreign  Corporations  to 
exercise  the  Right  of  Eminent  Domain  in  Montana. 

**Be  it  enacted  by  the  Legislative  Assembly  of  the  state  of 
Montana : 

"Section  1.  Any  corporation,  organized  under  the  laws  of 
any  state  of  the  United  States,  or  the  laws  of  the  United  States^ 
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and  authorized  to  engage  in  business  in  this  state,  and  engaged 
in  business  in  this  state,  may  acquire  real  property  as  provided 
in  the  Code  of  Civil  Procedure,  Title  VII,  Part  III,  to  the  same 
extent,  for  the  same  purposes,  and  in  the  same  manner,  as  cor- 
porations organized  under  the  laws  of  this  state. 

"Section  2.  This  Act  shaU  take  effect  and  be  in  force  from  and 
after  ita  passage  and  approval." 

There  existed  prior  to  that  enactment  section  526  of  the  Civil 
Code,  which  reads:  **No  corporation  shall  acquire  or  hold  any 
more  real  property  than  may  be  reasonably  necessary  for  the 
transaction  of  its  business,  or  the  construction  of  its  works,  ex- 
cept as  otherwise  specially  provided.  A  corporation  may  ac- 
quire real  property  as  provided  in  the  Code  of  Civil  Proce- 
dure, Title  VII,  Part  III.'*  Only  domestic  corporations  are 
meant  by  this  section.  (Helena  Power  Transmission  Co.  v. 
Spratt,  supra.)  That  the  legislature  in  enacting  House  Bill  249 
intended  to  give  the  foreign  corporations  therein  named  the  same 
right  to  exercise  the  power  of  eminent  domain  as  domestic 
corporations  enjoy  is  not  doubted  by  anybody.  But  it  is  in- 
sisted by  appellants  that  this  enactment  is  void  because  it  con- 
travenes the  express  provisions  of  section  25  of  Article  V  of  the 
Constitution,  which  prescribes:  **No  law  shall  be  revised  or 
amended  or  the  provisions  thereof  extended  by  references  to  its 
title  only,  but  so  much  thereof  as  is  revised,  amended  or  ex- 
tended shall  be  re-enacted  and  published  at  length." 

The  question  is  res  integra  in  this  state,  and  is  of  far-reaching 
moment.  If  appellants'  point  is  well  taken,  many  of  the  most 
important  laws  enacted  since  the  adoption  of  the  Codes  are 
void.  Yet,  if  the  statute  is  void,  it  will  be  our  duty  to  pro- 
nounce it  so,  even  though  the  result  be  disastrous.  For  thia 
reason,  then,  in  addition  to  the  desire  to  reach  a  right  conclu- 
sion in  the  case  at  bar,  we  have  proceeded  with  concern.  At 
the  outset  we  are  guided  by  the  rule  so  well  stated  by  Mr.  Jus- 
tice Holloway  in  In  re  O'Brien,  29  Mont.  530,  75  Pac.  196: 
"Every  reasonable  intendment  is  to  be  resolved  in  favor  of  the 
constitutionality  of  the  law,  and,  before  this  court  can  pro- 
nounce a  solemn  enactment  of  the  legislative  assembly  invalid^ 
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such  invalidity  must  be  made  manifest  beyond  a  reasonable 
doubt.  (State  v.  Camp  Sing,  18  Mont.  128,  56  Am.  St.  Rep. 
551,  44  Pac.  516,  32  L.  R.  A.  635;  State  v.  Clancy,  20  Mont. 
498,  52  Pac.  267;  State  v.  McKinney,  29  Mont.  375,  74  Pac. 

1095.)'* 

The  purpose  of  the  Constitution  framers  in  adopting  section 
25  of  Article  V  was  to  avoid  certain  formerly  well-known  legis- 
lative evils.  Acts  were  passed  amending  existing  statutes  by 
substituting  one  word  for  another,  or  phrase  for  another,  or 
by  inserting  or  eliminating  a  sentence  or  part  of  a  sentence, 
without  reference  to  the  amended  statute  except  by  title.  Thus 
vicious  and  unjust  legislation  was  enacted  by  covert  means,  its 
real  purpose  being  unforeseen.  (Camphell  v.  Board  of  Phar- 
macy, 45  N.  J.  L.  241;  Edwards  v.  Denver  &  R,  O.  R,  Co.,  13 
Colo.  59,  21  Pac.  1011.)  "An  opportunity  was  afforded  for 
incautious  and  fraudulent  legislation,  and  endless  confusion  was 
introduced  into  the  law.  Legislators  were  often  deceived,  and 
the  public  imposed  upon  by  such  modes  of  legislation."  (War- 
ren V.  Crosby,  24  Or.  558,  34  Pac.  661.)  The  provisions  of  ex- 
isting statutes  were  made  to  extend  to  a  new  class  of  persons 
or  subject  by  a  like  simple  reference,  as  is  illustrated  in  Den- 
ver Circle  R,  R.  Co,  v.  Nestor,  10  Colo.  403,  15  Pac.  714,  where 
the  court  said,  after  giving  examples  of  the  abuses  perpetrated : 
'*By  the  foregoing  and  similar  legislation,  no  laws  on  the  subject 
matter  of  the  titles  employed  were  either  enacted  or  published. 
It  is  merely  the  extension,  by  reference  to  titles,  of  laws  enacted 
for  certain  localities  to  other  localities.  In  such  cases  these 
acts,  as  published,  were  incomplete  and  unintelligible.*'  This 
section  was  not  intended  to  embarrass  the  legislature  in  the 
discharge  of  its  law-making  functions,  but,  on  the  contrary,  it 
was  intended  only  as  a  means  to  secure  a  fair  and  intelligent 
exercise  thereof.  (Evemham  v.  Hulit,  45  N.  J.  L.  53.)  So,  if 
the  real  purpose  and  meaning  of  the  Act  be  apparent  on  its 
face,  and  if  the  legislators  and  others  be  given  true  direction 
to  the  subject  and  purpose  of  the  proposed  enactment,  the  con- 
stitutional mandate  is  satisfied.  **The  Constitution  does  not 
make  the  obviously  impracticable  requirement  that  every  Act 
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shall  recite  other  Acts  that  its  operation  may  incidentally  affect, 
either  by  way  of  repeal,  modification,  extensioD  or  supply,"  as 
the  supreme  court  of  Pennsylvania  put  it  in  Searight's  Estate 
(Stuart's  Appeal),  163  Pa.  St.  210, 29  Atl.  800,  the  same  language 
being  quoted  in  In  re  Greenfield  Avenue,  191  Pa.  St.  290,  43  Atl. 
225.  Section  6  of  Article  III  of  the  Constitution  of  Pennsyl- 
vauia  of  1873  reads  as  follows:  **No  law  shall  be  revived, 
amended  or  the  provisions  thereof  extended  or  conferred  by 
reference  to  its  title  only,  but  so  much  thereof  as  is  revived, 
iunended,  extended  or  conferred,  shall  be  re-enacted  and  pub- 
lished at  length."  Alabama,  Arkansas,  and  Colorado  have  the 
aame  provision  as  Pennsylvania. 

New  York's  section  17  of  Article  III  declares  that  no  Act  shall 
be  passed  which  shall  provide  that  any  existing  law  or  any 
part  thereof  shall  be  made  or  deemed  a  part  of  said  Act,  or 
which  shall  enact  that  any  existing  law,  or  any  part  thereof, 
shall  be  applicable  except  by  inserting  it  in  such  Act.  Con- 
sidering this  provision  in  People  ex  rel.  Commissioners  v.  Banks, 
67  N.  Y.  568,  the  court  of  appeals  said:  **It  is  not  necessary, 
in  order  to  avoid  a  conflict  with  this  Article  of  the  Constitution, 
to  re-enact  general  laws  whenever  it  is  necessary  to  resort  to 
them  to  carry  into  effect  a  special  statute.  Such  cases  are  not 
within  the  letter  or  spirit  of  the  Constitution,  or  the  mischief 
intended  to  be  remedied.  By  such  a  reference  the  general  stat- 
ute is  not  incorporated  into  or  made  a  part  of  the  special  stat- 
ute. The  right  is  given,  the  duty  declared,  or  burden  imposed 
by  the  special  statute,  but  the  enforcement  of  the  right  or  duty, 
and  the  final  imposition  of  the  burden  are  directed  to  be  in  the 
form,  and  by  the  procedure  given  by  the  other  and  general  laws 
of  the  state.  Reference  is  made  to  such  laws,  not  to  affect  oi- 
qualify  the  substance  of  the  legislation  or  vary  the  terms  of 
the  Act,  but  merely  for  the  formal  execution  of  the  law." 

That  court  had  occasion  again  to  consider  the  provision  in 
People  ex  rel.  Everson  v.  Lorillard,  135  N.  Y.  285,  31  N.  E. 
1011.  In  that  case  the  litigation  arose  over  an  attempt  of  the 
eity  of  New  York  to  acquire  certain  lands  by  the  right  of  emi« 
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nent  domain  under  a  statute  passed  for  that  purpose.  The 
difficulty  suggested  with  respect  to  the  statute  was  that,  while 
it  authorized  the  city  to  acquire  lands,  it  did  not  in  extenso  pre- 
scribe the  procedure  under  which  they  were  to  be  obtained,  and 
for  that  purpose  referred  to  another  statute.  In  the  course  of 
its  very  able  opinion  the  court  said:  '*A  constitutional  provision 
intended  to  operate  as  a  restraint  upon  the  legislature,  with  re- 
spect to  the  language  and  forms  of  expression  to  be  used  in 
framing  Acts  of  legislation,  is  not  to  be  construed  as  to  embrace 
cases  not  fairly  within  its  general  purpose  or  policy,  or  the  evils 
which  it  was  intended  to  correct,  though  they  may  be  within  its 
letter."  And  it  said  if  such  references  may  not  be  made,  hun- 
dreds of  the  statutes  of  that  state  must  be  declared  void.  **To 
hold  that  all  these  Acts  are  void,  as  in  conflict  with  this  pro- 
vision of  the  Constitution  would  be  to  disturb  titles,  promote 
litigation,  and  inflict  widespread  injury.  The  worst  evils  that 
the  framers  of  the  provision  could  have  had  in  view  would  be 
multiplied  a  hundred-fold  by  such  a  construction.  A  constitu- 
tional provision,  like  a  statute,  should  not  be  so  construed  as 
to  work  a  public  mischief,  unless  the  language  used  is  of  such 
explicit  and  unequivocal  import  as  to  leave  no  other  course  open 
to  the  court,  and  when  the  intent  of  the  lawmakers  is  ascertained 
that  must  prevail  over  the  letter  of  the  law.  {Smith  v.  People, 
47  N.  Y.  330;  People  ex  rel  Jackson  v.  Potter,  47  N.  Y.  375; 
People  ex  rel  Killeen  v.  Angle,  109  N.  Y.  564,  17  N.  E.  413.) 
•  •  •  When  a  statute  in  itself  and  by  its  own  languages 
grants  some  power,  confers  some  right,  imposes  some  duty,  or 
creates  some  burden  or  obligation,  it  is  not  in  conflict  with  this 
constitutional  provision  because  it  refers  to  some  other  existing 
statute,  general  or  local,  for  the  purpose  of  pointing  out  the 
procedure,  or  some  administrative  detail,  necessary  for  the  ex- 
ecution of  the  power,  the  enforcement  of  the  right,  the  proper 
performance  of  the  duty,  or  the  discharge  of  the  burden  or  ob- 
ligation. In  this  case  the  main  object  of  the  statute  was  to 
confer  power  upon  the  city  to  acquire  land  for  a  certain  pur- 
pose, and  that  power  is  expressed  in  appropriate  language,  but 


37  Mont.]     Spratt  v.  Helena  Powbb  Transmission  Co.    83 

the  procedure,  by  meaos  of  which  the  lands  were  to  be  con- 
demned, and  the  administrative  acts  on  the  part  of  the  city  au- 
thorities, necessary  in  order  to  procure  the  money  for  the  pay- 
ment of  the  awards,  are  designated  by  reference  to  another  stat- 
ute." (In  re  Union  Ferry  Co,,  98  N.  T.  139;  People  ex  rel. 
New  York  El.  Lines  v.  Squire,  107  N.  Y.  593,  1  Am.  St.  Rep. 
893,  14  N.  E.  820 ;  In  re  Buffalo  Traction  Co.,  49  N.  Y.  Supp. 
1052,  25  App.  Div.  447;  Id.,  155  N.  Y.  700,  50  N.  E.  1115; 
Choate  v.  City  of  Buffalo,  57  N.  Y.  Supp.  383,  39  App.  Div. 
379;  De  Camp  v.  Hibemia  Underground  R.  B.  Co.,  47  N.  J. 
L.  43.) 

The  supreme  court  of  Alabama  has  frequently  had  under  con- 
sideration its  constitutional  provision,  which  is  like  ours,  except 
as  above  stated.  In  Ex  parte  Pollard^  40  Ala.  77,  it  is  said: 
"It  was  never  intended  by  the  Constitution  that  every  law  which 
would  aflfect  some  previous  statute  of  variant  provisions  on  the 
same  subject  should  set  out  the  statute  or  statutes  so  affected 
at  full  length.  If  this  were  so,  it  would  be  impossible  to  legis- 
late. The  constitutional  provision  reaches  those  cases  where 
the  Act  is  strictly  amendatory  or  revisory  in  its  character.  Its 
prohibition  is  directed  against  the  practice  of  amending  or  re- 
vising laws  by  additions,  or  other  alterations,  which  without  the 
presence  of  the  original  are  usually  unintelligible.  If  a  law  is 
in  itself  complete  and  intelligible,  and  original  in  form,  it  does 
not  fall  within  the  meaning  and  spirit  of  the  Constitution." 
[People  V.  Mahaney,  13  Mich.  481;  State  v.  Rogers,  107  Ala. 
444,  19  South.  909,  32  L.  E.  A.  520;  Birmingham  Union  Ry. 
Co.  V.  Elyton  Land  Co.,  114  Ala.  70,  21  South.  314;  Cobb  v. 
Vary,  120  Ala.  263,  24  South.  442 ;  Beeson  v.  Shaw,  148  Ala.  544, 
42  South.  611.) 

In  Birmingham  Union  Ry.  Co.  v.  Elyton  Land  Co.,  supra,  the 
Act  considered  was  in  this  language:  ** Street  railroad  companies 
organized  and  incorporated  under  the  laws  of  Alabama,  may 
acquire  by  gift,  purchase  or  condemnation,  real  estate  in  this 
state  for  the  right  of  way  of  street  railroads,  a  strip,  tract,  or 
parcel  of  land,  not  exceeding  thirty  feet  in  width,  for  the  right 
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of  way  for  said  street  railroads,  and  said  street  railroad  com- 
panies  shall  have  the  right  to  condemn  and  take  possession  of 
said  land,  on  payment  to  the  owner  thereof,  a  just  compensa- 
tion, in  the  same  manner  as  now  provided  by  law  for  taking 
private  property  for  railroads  and  other  public  uses,  in  Arti- 
cle 2,  Chapter  17,  Title  2,  Part  3,  of  the  Code."  The  court 
decided  that  the  Act  was  not  in  conflict  with  the  constitutional 
provision,  and  refused  to  follow  the  Bay  Shell  Road  Case  {Bay 
Shell  Road  v.  O'Donnell,  87  Ala.  376,  6  South.  119),  cited  by 
appellant  It  did  follow  State  v.  Rogers,  supra,  in  which  the 
court  approved  as  constitutional  an  Act  relieving  the  judge  of 
probate  from  official  connection  with  the  board  of  review  of  a 
certain  county,  and  devolving  the  duties  upon  another  officer, 
although  the  Act  did  not  set  out  the  original  Act  affected  nor 
republish  it  in  any  way.  The  court  there  said:  **A11  the  pur- 
poses of  the  present  Act  could  doubtless  have  been  accomplished 
by  an  Act  strictly  and  in  form  amendatory — ^by  setting  out  the 
existing  statutes,  amending  and  re-enacting  them — ^but  it  is 
obvious  the  amendatory  Act  would  have  been  cumbersome,  and 
not  more  intelligible  than  is  the  present  Act.  Whether  an 
amendatory  Act,  or  an  original  Act  should  be  employed,  was 
matter  of  legislative  judgment  and  discretion,  which  the  courts 
cannot  control. " 

The  supreme  court  of  Arkansas,  in  Watkins  v.  Eureka  Springs, 
49  Ark.  131,  4  S.  W.  384,  says :  *  *  The  second  section  adopts  the 
method  of  procedure  provided  for  like  cases  where  counties  are 
concerned  without  re-enacting  the  governing  provisions.  We 
are  not,  however,  prepared  to  assert  that  when  a  new  right  is 
conferred  or  cause  of  action  given,  the  provision  of  the  Con- 
stitution quoted  requires  the  whole  law  governing  the  remedy 
to  be  re-enacted  in  order  to  enable  the  courts  to  effect  its  en- 
forcement. And  we  see  no  reason  for  refusing  to  apply  the 
same  rule  to  special  proceedings  like  this.  To  prevent  that  kind 
of  legislation  could  not  have  been  within  the  mischief  the  pro- 
vision was  intended  to  remedy.  It  could  not  have  been  the  in- 
tention of  the  framers  of  the  Constitution  to  put  unreasonable 
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restraints  upon  the  power  of  legislation,  and  thus  unnecessarily 
embarrass  the  legislature  in  its  work.  {Montgomery  Assn.  y. 
Robinson^  69  Ala.  415;  Home  Ins.  Co.  v.  Tax  Dist.,  4  Lea 
(Tenn.),  644.)"  (Scales  v.  State,  47  Ark.  476,  58  Am.  Rep. 
768,  1  S.  W.  769 ;  State  v.  Hunter,  69  Ark.  548,  64  S.  W.  885 ; 
Porter  v.  Waterman,  77  Ark.  383,  91  S.  W.  754;  St.  Louis  & 
S.  F.  R.  Co.  V.  Southwestern  T.  T.  Co.,  121  Fed.  276,  58  C. 
C.  A.  198.) 

In  Denver  Circle  Co.  v.  Nestor,  supra,  the  Act  considered  by 
the  court  provided  that  in  all  civil  cases,  both  at  law  and  in 
equity,  the  superior  courts  within  the  towns  and  cities  for  which 
they  were  created  should  have  concurrent  jurisdiction  with  the 
district  court,  and  that  the  proceedings,  practice  and  plead- 
ings therein  should  be  the  same  as  in  the  latter  court,  and  the 
court  decided  it  not  to  be  in  contravention  to  the  constitutional 
provision.  (And  see  Long  v.  SuUivan,  21  Colo.  109,  40  Pac. 
359 ;  Mill  V.  Brown,  31  Utah,  473,  20  Am.  St.  Rep.  935,  88  Pac. 
609;  Oeer  v.  Board  of  Commissioners  of  Ouray  Co.,  97  Fed. 
435,  38  C.  C.  A.  2*50.) 

In  Oeer  v.  Board  of  Commissioners,  supra,  the  circuit  court 
of  appeals,  speaking  through  Judge  Sanborn,  says:  ''The  su- 
preme court  of  Colorado  holds  that  it  was  not  the  purpose  or 
effect  of  this  constitutional  provision  to  require  a  re-enactment 
or  republication  of  the  provisions  of  the  general  laws  of  the 
state  when  reference  is  made  to  them  in  later  statutes  for  a 
definition  of  rights,  or  for  a  specification  of  the  lawful  method  of 
procedure  under  the  subsequent  laws." 

The  authorities  cited  by  appellants  and  respondent  constru- 
ing constitutional  provisions  somewhat  similar  to  our  own  do 
not  differ  materially  in  principle;  some  adopt  a  stricter  rule 
than  do  others.  After  a  careful  examination  of  all  of  these, 
taking  into  consideration  the  purpose  of  the  Constitution  f  ramers 
and  the  evils  they  sought  to  avoid,  we  think  the  broader  rule 
most  consistent  with  the  constitutional  intent  and  most  reason- 
able in  its  application. 
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A  statute  of  this  state  cannot  in  terms  be  amended,  revised, 
or  extended  by  reference  to  its  title  only,  but  that  a  subsequent 
statute  cannot  be  enacted  affecting  the  provisions  of  a  prior  one, 
without  re-enacting  and  publishing  the  prior  one  at  length,  does 
not  follow.  (David  v.  Portland  Water  Committee,  14  Or.  98, 
12  Pac.  174 ;  People  v.  Mahaney,  13  Mich.  481 ;  King  v.  Pony  Gold 
Min,  Co.,  24  Mont.  470,  62  Pac.  783.) 

While  it  is  difficult  to  state  a  rule  which  will  apply  to  every 
case,  it  is  believed  that  it  may  be  said  safely  that,  if  the  Act  un- 
der consideration  in  the  particular  case  is  original  in  form,  if 
by  its  own  language  it  **  grants  some  power,  confers  some  right, 
or  creates  some  burden  or  obligation,  it  is  not  in  conflict  with 
the  constitutional  provision,"  although  it  may  refer  to  some 
other  existing  statute  **for  the  purpose  of  pointing  out  the  pro- 
cedure, or  some  administrative  detail  necessary  for  the  execution 
of  the  power,  the  enforcement  of  the  right,  the  proper  perform- 
ance of  the  duty,  or  the  discharge  of  the  burden  or  obligation." 

To  what  extent  does  House  Bill  249  conform  to  the  foregoing 
rulet  The  bill  is  original  in  form.  By  ita'  title,  which  is  an 
indispensable  part  of  the  Act  (State  v.  Mitchell,  17  Mont.  67, 
42  Pac.  100),  it  gave  to  the  legislators  and  others  interested  di- 
rect notice  of  its  purpose  and  intent.  The  body  of  the  Act  is 
consistent  with  the  title,  and  from  these  it  is  perfectly  clear  that 
by  this  Act  the  legislature  intended  to  confer  upon  the  foreign 
corporations  named  the  right  to  exercise  the  power  of  eminent 
domain.  It  is  therefore  not  within  the  evil  intended  to  be  pro- 
hibited by  the  constitutional  provision.  Does  it  by  its  own  lan- 
guage grant  some  power  or  confer  some  right!  It  says  that 
any  of  the  corporations  designated  **may  acquire  real  prop- 
erty*'— how? — ^**as  provided  in  the  Code  of  Civil  Procedure, 
Title  VII,  Part  III,"  which  is  the  chapter  on  eminent  domain. 
It  refers  to  that  chapter  for  the  purpose  of  pointing  out  the 
procedure,  for  the  administrative  details  necessary  for  the  ex- 
ecution of  the  power,  and  the  enforcement  of  the  right.  The 
use  of  the  words  **as  provided  in  the  Code  of  Civil  Procedure, 
Title  VII,  Part  III, '  *  as  they  appear  in  this  statute,  is  equivalent 
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to  saying,  by  the  exercise  of  the  power  of  eminent  domain.  In- 
deed, the  whole  purpose  of  the  Act  is  to  designate  the  foreign 
corporations  therein  named  as  agents  of  the  state  for  the  exer- 
cise of  that  power. 

.  As  was  held  in  Helena  Power  Transmission  Co.  v.  Spratt, 
supra,  Title  VII,  Part  III,  of  the  Code  of  Civil  Procedure,  de- 
fines eminent  domain,  prescribes  the  purpose  for  which  it  may 
be  exercised,  and  the  estate  which  may  be  thereby  acquired,  to- 
gether with  the  practice  and  procedure  to  be  followed,  but  no- 
where declares  by  whom  such  right  can  or  shaU  be  exercised. 
By  section  526,  supra,  domestic  corporations  may  exercise  it — 
the  language  is  that  *'a  corporation  may  acquire  real  property 
as  provided  in  the  Code  of  Civil  Procedure,  Title  VII,  Part  III." 
By  House  Bill  249,  which  was  introduced  and  enacted  imme- 
diately following  the  decision  of  this  court  that  foreign  corpora- 
tions could  not  exercise  the  power  of  eminent  domain,  it  was 
intended  to  put  the  foreign  corporations  named  on  the  same  foot- 
ing as  were  domestic  corporations  in  that  respect.  It  seems  ap- 
parent that  the  concluding  words  of  section  1  of  House  Bill  249, 
^'to  the  same  extent,  for  the  same  purposes,  and  in  the  same  man- 
ner, as  corporations  organized  under  the  laws  of  this  state,"  while 
intended  to  place  domestic  and  foreign  corporations  designated 
upon  an  equality  in  the  exercise  of  the  right,  were  also  intended 
as  words  of  limitation,  to  the  end  that  foreign  corporations  shall 
have  no  greater  privileges  than  domestic  ones. 

It  cannot  be  said  that  this  is  a  model  piece  of  legislation.  The 
reference  to  the  eminent  domain  Act  by  title  only  opens  the  Act 
to  the  charge  that  it  touches  upon  the  letter  of  the  constitutional 
mandate.  Yet,  upon  an  analysis  of  the  whole  Act,  taking  into 
consideration  its  purpose  and  intent,  it  does  reasonably  appear 
that  the  legislature  conferred  upon  certain  foreign  corporations 
the  right  to  exercise  the  power  of  eminent  domain — in  other 
words,  it  designated  them  as  agents  of  the  state  for  that  purpose. 
Anyhow,  its  invalidity  is  not  made  manifest  beyond  a  reasonable 
doubt,  and  we  would  not  be  justified  in  declaring  it  void.  {In 
re  O'Brien,  supra,  and  cases  cited.) 


88    Spratt  i;.  Helena  Power  Transmission  Co.     [Mar.  T.  'OS 

Another  objection  lodged  against  House  Bill  249  is  that  it 
violates  section  26  of  Article  V  of  the  Constitution.  The  rea- 
son stated  is  that  it  is  a  special  law  applicable  to  certain  for- 
eign corporations  only,  is  therefore  not  uniform  in  its  operation, 
and  thus  denies  to  other  foreign  corporations  doing  business  in 
this  state  the  equal  protection  of  the  laws.  In  answer  to  this 
contention  it  is  enough  to  say  that  even  if  the  objection  were 
tenable — which  we  do  not  concede — appellants,  who  do  not  be- 
long to  the  class  discriminated  against,  may  not  avail  themselves 
of  it.  (8  Cyc.  791 ;  Brown  v.  Ohio  Valley  By.  Co.,  79  Fed.  176; 
Clark  V.  Kansas  City,  176  U.  S.  114,  20  Sup.  Ct.  284,  44  L.  Ed. 
392;  New  York  ex  rel.  Hatch  v.  Beardon,  204  U.  S.  152,  27 
Sup.  Ct.  188,  51  L.  Ed.  415 ;  The  Winnebago,  205  U.  S.  354,  27 
Sup.  Ct.  509,  51  L.  Ed.  836.) 

Appellants  also  allege  that  the  Act  in  question  violates  that 
part  of  section  11,  Article  XV,  of  the  state  Constitution,  which 
reads:  '*•  •  •  And  no  company  or  corporation  formed  un- 
der the  laws  of  any  other  country,  state  or  territory,  shall  have,, 
or  be  allowed  to  exercise,  or  enjoy  within  this  state  any  greater 
rights  or  privileges  than  those  possessed  or  enjoyed  by  corpora- 
tions of  the  same  similar  character  created  under  the  laws  of 
the  state."  The  argument  upon  this  point  is  ingenious.  It  is 
said  that  when  any  foreign  corporation  has  complied  with  the 
laws  of  this  state  relative  thereto,  it  is  allowed  to  do  all  business 
here  which  it  is  entitled  to  do  under  the  laws  of  the  state 
in  which  it  was  incorporated,  and  that  this  right  to  do  business 
having  been  given  upon  a  valid  consideration,  a  contract  en- 
sues between  this  state  and  the  foreign  corporation  which  can- 
not afterward  be  violated  by  this  state.  And  appellants  say 
that  the  respondent  subsequently  may  divert  the  property  taken 
for  a  public  use  to  an  exclusively  private  use,  as  it  is  permitted 
to  do  under  its  articles  of  incorporation;  the  state  can  control 
a  domestic  corporation  which  does  the  like,  but  how  can  it  pre- 
vent this  act  of  perversion  on  the  part  of  the  respondent  with- 
out violating  the  contracts  The  question  thus  presented  is  pre- 
mature, but  may  be  answered  in  the  words  of  the  supreme  court 
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of  Washington  in  State  ex  ret.  Harris  v.  Olympia  Light  dt 
Power  Co.,  46  Wash.  511,  90  Pac.  656 :  "While  the  exercise  of  this 
right  of  eminent  domain  must  be  guarded  jealously,  so  that  the 
private  property  of  one  person  may  not  be  taken  for  the  pri- 
vate use  of  another,  after  all  is  said  and  done,  the  power  to  pre- 
vent property  taken  for  a  public  use  from  being  subsequently 
diverted  to  a  private  use  must  rest  rather  in  the  supervisory 
control  of  the  state  than  in  caution  in  permitting  the  exercise 
of  the  power. ' '  And,  we  add,  we  believe  this  state  has  full  power 
to  exercise  the  necessary  controL 

As  to  appellants'  suggestions  that  because  of  this  ''contract'^ 
the  state  may  not  pass  subsequent  laws  looking  to  the  control 
of  this  respondent,  a  foreign  corporation,  which  laws  it  may 
pass  as  to  domestic  corporations  engaged  in  the  same  business, 
and  thus  the  respondent  will  be  permitted  to  do  acts  which 
the  domestic  corporations  may  not  do,  it  is  sufficient  to  say 
that  under  our  Constitution  the  legislature  may  subject  the: 
respondent  to  the  same  liabilities,  restrictions  and  duties  as: 
hereafter  may  be  imposed  upon  domestic  corporations  of  like- 
character.  {CrisweU  v.  Montana  Central  By.  Co.,  18  Mont. 
167,  44  Pac.  525,  33  L.  R.  A.  554 ;  Lewis  v.  Northern  Pac.  Ry. 
Co.,  36  Mont.  207,  92  Pac.  469;  American  Smelting  &  Refin- 
ing Co.  V.  Colorado  ex  rel.  Lindsley,  204  U.  S.  103,  27  Sup.  Ct. 
198,  51  L.  Ed.  C93.)  When  a  foreign  corporation  enters  the 
state  of  ^Montana  for  the  purpose  of  conducting  business  here, 
it  does  so  only  upon  submitting  itself  to  our  laws,  and  it  must 
recognize  and  obey  the  prohibitory  force  of  the  section  of  the 
Constitution  last  above  set  forth.  While  no  greater  burden 
may  be  put  upon  the  respondent  than  is  placed  upon  domestic 
corporations  of  similar  character,  yet  it  cannot  occupy  any 
higher  ground  than  they  do.  (Lewis  v.  Northern  Pac.  Ry.  Co.,. 
supra.)  Therefore  it  cannot  be  said  that  foreign  corporations 
may  be  allowed  to  transact  any  business  or  do  any  act  within 
the  state  of  Montana  which  domestic  corporations  of  a  like  char- 
acter may  not  do. 
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3.  Upon  the  hearing  of  the  condemnation  proceeding  in  the 
lower  court  appellants  objected  to  the  appointment  of  commis- 
sioners for  the  reason,  among  others,  that  as  the  land  had  been 
flooded  they  would  be  deprived  of  the  right  of  having  it  ex- 
amined by  the  commissioners.  What,  then,  was  the  duty  of 
the  court  when  this  objection  was  madef  Plaintiff's  complaint 
stated  a  cause  of  action,  and  all  proceedings  up  to  that  time 
were  conformable  to  the  statute.  Upon  the  evidence  adduced 
the  court  rightly  determined  that  the  use  for  which  the  prop- 
erty was  sought  to  be  appropriated  was  a  public  one,  and  that 
the  quantity  of  land  sought  was  necessary.  Having  deter- 
mined this,  and  being  satisfied  that  the  public  interests  re- 
quired the  taking  of  such  lands,  had  the  court  any  alternative, 
under  subdivision  4  of  section  2220  of  the  Code  of  Civil  Pro- 
cedure, but  to  appoint  the  commissioners f  This  statute  says: 
"If  the  court  or  judge  is  satisfied  that  the  public  interests  re- 
quire the  taking  of  such  lands,  it  or  he  must  make  an  order  ap- 
pointing three  competent  persons,  resident  in  said  county,  com- 
missioners to  ascertain  and  determine  the  amount  to  be  paid 
by  the  plaintiff  to  each  owner  or  other  person  interested  in 
such  property,  as  damages,  by  reason  of  the  appropriation  of 
such  property,  and  specify  the  time  and  place  of  the  first  meet- 
ing of  such  commissioners,  and  fixing  their  compensation." 

It  was  conceded  that  the  land  was  flooded  at  the  time  the 
court  made  its  order  appointing  the  commissioners,  but  whether 
the  water  could  be  withdrawn  by  respondent  at  the  instance  of 
the  commissioners,  or  upon  the  order  of  the  court  at  their  re- 
quest, so  that  they  might  examine  it,  the  court  was  not  ad- 
vised by  any  evidence.  .While  it  is  true  that  it  was  shown  in 
the  injunction  proceeding  that  it  was  impossible  to  withdraw 
the  water  without  a  total  destruction  of  the  dam,  that  was  long 
after  the  court  made  its  order  in  the  condemnation  proceeding. 
Just  before  the  court  made  its  order  appointing  the  commis- 
sioners in  the  condemnation  proceeding,  the  appellant  Augustus 
N.  Spratt  moved  the  court  for  an  order  staying  the  further 
prosecution  of  that  action  until  the  final  hearing  and  determina- 
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tion  of  the- injunction  proceeding,  in  which  an  application  had 
been  made  for  an  injunction  to  restrain  the  respondent  from 
further  prosecuting  the  condemnation  proceeding  until  the  final 
hearing  and  determination  of  the  injunction  proceeding.  A 
copy  of  the  complaint  and  of  the  notice  and  application  for  an 
injunction  were  attached  to  the  motion  as  exhibits.  It  was 
stipulated  by  the  attorneys  fo^  the  respective  parties  that  the 
injunction  proceeding  was  then  pending,  and  that  the  notice  and 
the  application  for  an  injunction  had  been  served. 

It  now  becomes  necessary  to  consider  the  injunction  proceed- 
ing.  The  gist  of  that  action  was  that  the  appellant  Spratt  was 
the  owner  of  certain  land  which  the  respondent  was  attempting 
to  acquire  by  the  exercise  of  the  right  of  eminent  domain ;  that 
the  land  had  theretofore  been  taken  possession  of  by  the  re- 
spondent, and  was  then  flooded  without  the  consent  or  per- 
mission of  the  appellant,  and  without  any  legal  right  or  au- 
thority whatsoever  to  do  so;  that  respondent  had  made  appli- 
cation for  an  order  appointing  commissioners  to  assess  the  dam- 
ages resulting  from  the  taking,  appropriation  and  flooding  of 
the  ^ land,  but  had  placed  it  in  such  condition  and  situation  as 
to  make  its  examination  by  the  commissioners  impossible;  that 
the  land  was  valuable  for  both  agricultural  and  mining  pur- 
poses, and  that  in  order  to  ascertain  its  value,  and  particularly 
that  for  mining  purposes,  it  would  be  necessary  for  the  com- 
missioners to  make  a  personal  examination  of  it;  that  to  per- 
mit the  respondent  to  take  the  land  and  permanently  flood  the 
same  without  first  removing  the  water  therefrom,  would  de- 
prive the  appellant  of  his  said  property  without  due  process 
of  law,  and  deny  to  him  the  equal  protection  of  the'  laws,  in 
violation  of  the  Constitution  of  the  United  States;  and  that 
what  would  be  just  compensation  to  be  paid  the  appellant  for 
the  taking  of  the  lands  could  not  be  determined  without  first 
removing  the  water  therefrom.  The  plaintiff  prayed  that  a 
writ  of  injunction  issue  directed  to  the  defendant  and  its  offi- 
cers, requiring  and  commanding  them  to  remove  the  water 
from  the  land^  and  that  in  the  meantime,  and  until  judgment 
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1)6  rendered  upon  the  complaint,  the  respondent  be  enjoined 
and  restrained  from  further  prosecuting  the  condemnation  pro- 
ceeding. This  complaint  was  filed  on  April  22d,  and  on  that 
day  the  appellant  Spratt  served  upon  the  respondent  a  notice 
that  on  the  twenty-ninth  day  of  April  he  would  move  the  court 
for  an  order  directing  the  issuance  of  a  writ  of  injunction,  re- 
quiring and  commanding  the  respondent  to  desist  and  refrain 
from  further  prosecuting  the  condemnation  proceeding  until 
the  final  hearing  and  determination  of  the  injunction  proceed- 
ing, and  respondent  was  notified  that  ''said  motion  and  appli- 
cation will  be  based  upon  the  complaint  herein,  and  oral  testi- 
mony to  be  introduced  in  support  of  the  allegations  thereof." 

Under  this  state  of  facts  the  court  in  the  condemnation  pro- 
ceeding did  not  err  in  denying  the  motion  for  an  order  stay- 
ing the  further  prosecution  of  that  action.  The  court,  Judge 
Clements  presiding,  was  asked  to  stay  the  further  prosecution 
of  the  condemnation  proceeding  until  the  same  court,  Judge 
Bach  presiding,  could  pass  upon  the  question  of  issuing  an  in- 
junction restraining  the  prosecution  of  the  condemnation  pro- 
ceeding. This  Judge  Bach  could  not  do;  such  action  would 
have  been'  in  direct  conflict  with  section  4463  of  the  Civil  Code, 
which  provides:  ''An  injunction  cannot  be  granted:  1.  To  stay  a 
judicial  proceeding  pending  at  the  commencement  of  the  action 
in  which  the  injunction  is  demanded,  unless  such  restraint  is 
necessary  to  prevent  a  multiplicity  of  such  proceedings."  It 
is  not  even  suggested  that  restraint  was  necessary  to  prevent  a 
multiplicity  of  proceedings.  From  the  foregoing  it  also  ap- 
pears, without  further  comment,  that  the  court  was  right  in 
denying  the  application  for  the  injunction. 

Having  denied  the  motion  for  a  stay  of  proceedings  in  the 
condemnation  proceeding,  the  court  was  then  confronted  with 
the  question  as  to  whether  it  was  permissible  for  it  to  appoint 
the  commissioners  in  the  face  of  the  fact  that  the  respondent 
was  a  trespasser  when  the  condemnation  proceeding  was  bo- 
gun,  and  we  think  the  court  resolved  it  correctly.  It  may  be 
well  to  remember  that  the  respondent  was  not  a  willful  tres- 
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passer.  It  took  possession  of  the  lands  sought  to  be  condemned 
under  an  order  of  the  district  court  of  Lewis  and  Clark  county, 
which  was  valid  until  it  was  reversed,  and  that  after  respond- 
ent had  paid  into  court  the  just  compensation  determined  by 
the  commissioners  in  the  first  proceeding.  Because  of  the  re- 
versal of  that  order  by  this  court  the  respondent  became  a 
trespasser.  We  hold  that  it  does  not  necessarily  follow  that 
because  one  is  a  trespasser  he  may  not  invoke  the  power  of 
eminent  domain.  It  is  the  general  rule  that  he  may  invoke 
that  power  even  though  he  be  a  trespasser.  He  is  not  deprived 
of  his  right  to  condemn  because  he  has  committed  a  trespass 
or  is  wrongfully  in  possession  of  the  land  sought  to  be  con- 
demned. {Ellinghouse  v.  Taylor,  19  Mont.  462,  48  Pac.  757; 
Jacksonville^  Tampa  &  Key  West  Ry.  Co.  v.  Adams,  28  Fla. 
631,  10  South.  465,  14  L.  R.  A.  535;  Samish  River  Boom  Co. 
v.  Union  Boom  Co.,  32  Wash.  586,  73  Pac.  670;  2  Lewis  on 
Eminent  Domain,  sec.  507.)  And  that  this  rule  of  action  was 
contemplated  by  our  legislature,  note  its  declaration  in  sec- 
tion 2229  of  the  Code  of  Civil  Procedure,  which  provides  in 
part:  **At  any  time  after  the  report  and  assessment  of  dam- 
ages of  the  commissioners  has  been  made  and  filed  in  the  court, 
and  either  before  or  after  appeal  from  such  assessment  or  from 
any  other  order  or  judgment  in  the  proceedings,  the  court  or 
Any  judge  thereof  at  chambers,  upon  application  of  the  plain- 
tiff, shall  have  power  to  make  an  order  that  upon  payment 
into  court  for  the  defendant  entitled  thereto  of  the  amount  of 
damages  assessed,  either  by  the  commissioners,  or  by  the  jury, 
as  the  case  may  be,  the  plaintiff  be  authorized,  if  already  in 
possession  of  the  property  of  such  defendant  sought  to  be  ap- 
propriated, to  continue  in  such  possession."  Appellants  had 
a  legal  remedy  for  all  damages  done  them  by  respondent  be- 
cause of  the  trespass. 

We  have  no  doubt  that  the  court  followed  its  manifest  duty 
in  appointing  the  commissioners ;  we  think  it  had  no  alternative 
npon  the  facts  before  it.  We  are  inclined  to  the  belief  that 
the  court  would  have  been  compelled  to  appoint  the  commis- 
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sioners  under  the  statute  in  any  event,  thus  allowing  the  ob- 
jection that  the  commissioners  could  not  examine  the  land  to  be 
raised  by  the  commissioners  themselves,  or  later  by  any  party 
to  the  action  who  should  be  dissatisfied  with  the  award.  How- 
ever, conceding  appellants'  argument,  that  a  court  should  not 
appoint  commissioners  to  do  that  which  it  is  impossible  to  do, 
still  the  court  was  right,  for  the  record  in  the  condemnation 
proceeding  does  not  bear  out  the  contention  that  it  was  ap- 
parent to  the  court  that  the  commissioners  could  not  examine 
the  lands  in  controversy.  The  court  was  passing  upon  the  evi- 
dence before  it  at  that  time,  and  it  could  not  assume  without 
evidence  that  the  water  could  not  and  would  not  be  withdrawn 
at  the  commissioners'  request.  It  is  the  commissioners'  duty 
to  examine  the  lands  sought  to  be  condemned,  hear  the  allega- 
tions and  evidence  of  all  parties  interested,  and  ascertain  and 
assess  the  damages  done  to  the  persons  whose  lands  are  sought 
to  be  appropriated.     (Code  Civ.  Proc,  sec.  2221.) 

Suppose,  now,  in  a  given  case,  that  the  commissioners  could 
not  or  did  not  examine  the  lands.  Then  they  did  not  do  all 
the  statute  requires.  Or  suppose  that  they  were  bribed  or  other- 
wise improperly  influenced  by  the  adverse  party,  or  were  pre- 
vented by  acts  of  the  adverse  party  from  doing  their  duty.  Is 
there  no  remedy  for  their  malfeasance  or  nonfeasance!  In  our 
opinion  the  injured  party  has  two  remedies;  he  may  appeal  to 
the  district  court,  as  provided  in  section  2224  of  the  Code  of 
Civil  Procedure,  or  he  may  move  to  set  aside  the  report  of  the 
commissioners.  (Code  Civ.  Proc,  sec.  2231;  Pueblo  &  Arkansas 
Valley  R.  B.  Co.  v.  Ruddy  5  Colo.  270;  and,  generally,  note  dis- 
cussion by  Hawley,  J.,  in  Douglass  v.  BynieSf  63  Fed.  16.) 
Whether  appellants  invoked  or  attempted  to  invoke  either  of 
these  remedies  we  do  not  know.  Upon  the  coming  in  of  the  re- 
port, if  the  appellants  had  made  it  appear  to  the  court  that  the 
commissioners  had  not  examined,  or  could  not  examine,  the 
lands  by  reason  of  the  act  of  the  respondent  in  flooding  it,  it 
would  then  have  been  incumbent  upon  the  court  to  set  aside 
the  report;  and  also  to  dismiss  the  proceeding,  unless  the  re- 
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spoudent  at  once  offered  to  place  the  land  in  such  condition  that 
the  commissioners  could  examine  it,  and  proceeded  promptly 
in  compliance  with  the  offer. 

Under  the  conditions  apparent  in  the  records  before  us,  ap- 
pellants may  not  say  that  their  property  is  not  taken  by  due 
process  of  law.  In  Chauvin  v.  Valiton,  8  Mont.  451,  20  Pac. 
658,  3  L.  B.  A.  194,  Chief  Justice  McConnell  quotes  the  follow- 
ing from  the  opinion  of  the  supreme  court  of  the  United  States 
in  Davidson  v.  New  Orleans,  96  U.  S.  97,  24  L.  Ed.  616:  '*That 
whenever  by  the  laws  of  a  state,  or  by  state  authority,  a  tax, 
assessment,  servitude,  or  other  burden  is  imposed  upon  prop- 
erty for  the  public  use,  whether  it  be  for  the  whole  state,  or 
of  some  more  limited  portion  of  the  community,  and  those  laws 
provide  for  a  mode  of  confirming  or  contesting  the  charge  thus 
imposed  in  the  ordinary  courts  of  justice,  with  such  notice  to 
the  person,  or  such  proceedings  in  regard  to  the  property  as 
are  appropriate  to  the  nature  of  the  case,  the  judgment  in  such 
proceedings  cannot  be  said  to  deprive  the  owner  of  his  property 
without  due  process  of  law,  however  obnoxious  it  may  be  to 
other  objections."  {State  v.  Brett,  16  Mont.  360,  40  Pac.  873; 
McMillan  v.  City  of  Butte,  30  Mont.  220,  76  Pac.  203 ;  Long 
Island  Water  Supply  Co.  v.  City  of  Brooklyn,  166  U.  S.  685, 
17  Sup.  Ct.  718,  41  L.  Ed.  1165.) 

Nor  do  we  think  the  court  erred  in  permitting  respondent 
"to  continue  in  possession  of  the  property  sought  to  be  con- 
demned, and  to  use  and  possess  the  same  during  the  pendency 
of,  and  until  the  final  conclusion  of,  the  litigation,  and  [di- 
recting] that  all  actions  and  proceedings  against  the  respondent 
on  account  of  said  order  be  stayed  until  such  time."  The  power 
lo  do  this  is  specifically  given  the  court  by  section  2229  of  the 
Code  of  Civil  Procedure,  after  the  report  and  assessment  of 
the  commissioners  has  been  made  and  filed  in  the  court,  and 
after  the  amount  of  damages  assessed  by  the  commissioners  or 
jury  has  been  paid  into  court  for  the  owner  of  the  property. 

The  records  do  not  show  that  the  court  was  guilty  of  an 
abuse  of  judicial  discretion  in  making  the  order. 
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It  follows  that  the  several  orders  appealed  from  should  be  af- 
firmed. 

Affirmed, 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 
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STATE  ex  BEL.  ROBINSON,  Plaintiff,  v.  CLEMENTS,  Judge, 

Defendant. 

(No.  2,535.) 
(Submitted  March  18,  1908.    Decided  March  28,  1908.) 

[94  Pac.  837.] 

Mamdamus — Stay  of  Execution — Discretion  Upon  Terms — Pre- 
sumptions. 

mandamus — Stay  of  Execution — ^Discretion — Presumptions. 

1.  Held,  on  application  for  writ  of  mandate  to  compel    a    district 
judge  to  vacate  an  order  granting  a  stay  of  execution  pending  the  de- 
termination of  a  motion  for  new  trial,  that  the  petition,  which  failed  to 

show  what  facts,  if  any,  relative  to  the  solvency  of  the  movant  were 
brought  to  the  knowledge  of  the  judge  at  the  time  the  order  was  made, 
was  insufficient  to  overcome  the  presumption  that  official  duty  had  been 
regularly  pursued,  and  that  the  order  complained  of  was  the  result  of  the 
exercise  of  a  sound  legal  discretion. 

Stay  of  Execution — Upon  Terms — Discretion. 

2.  While  the  granting  of  a  stay  of  proceedings  after  notice  of  motion 
for  a  new  trial  has  been  given  rests  in  the  discretion  of  the  trial  judge, 
such  power  should  be  exercised  with  caution  and  upon  the  exaction  of 
some  sort  of  security,  except  in  cases  where  the  ultimate  satisfaction 
of  the  judgment  is  otherwise  assured. 

Mandamus  by  the  state,  on  the  relation  of  Alvin  Robinson, 
against  J.  M.  Clements,  as  judge  of  the  district  court  of  the 
First  Judicial  District,  Lewis  and  Clark  county,  to  compel  the 
setting  aside  of  an  order  granting  a  stay  of  execution  without 
terms  pending  a  motion  for  a  new  trial.  On  motion  to  quajsh  the 
alternative  writ.  Motion  sustained,  and  proceedings  dismissed, 
unless  plaintiff  amends  his  petition  within  fifteen  daysl 


37  Mont.]     State  ex  bel.  Robinson  v.  Clements.  97 

Messrs.  Clayberg  &  Horsky,  for  Plaintiff. 

Messrs.  Carpenter,  Day  dk  Carpenter,  for  Defendant. 

MR.   CHIEF  JUSTICE   BRANTLT  delivered  the  opinion 
of  the  court. 

Mandamus.  From  the  verified  petition  filed  herein  the  fol- 
lowing facts  appear :  On  February  15,  1908,  in  the  district  court 
of  Lewis  and  Clark  county,  Alvin  Robinson,  a  minor,  in  an 
action  brought  by  him  through  Wm.  H.  Hirst,  his  guardian, 
against  the  Helena  Light  &  Railway  Company  for  damages  for 
personal  injuries,  had  a  verdict  for  $10,000,  and  judgment  was 
duly  entered  thereon.  On  February  21st  counsel  for  the  corpo- 
ration, having  served  and  filed  their  notice  of  intention  to  move 
for  a  new  trial,  asked  and  were  granted  by  the  judge  who  tried 
the  cause,  and  the  defendant  herein,  forty-five  days  from  that 
date  in  which  to  prepare,  serve  and  file  their  bill  of  exceptions 
in  support  of  their  motion,  and  also  a  stay  of  execution  upon  the 
judgment  until  the  motion  could  be  heard  and  determined.  No 
terms  were  imposed  upon  the  defendant  corporation  in  consid- 
eration of  the  stay  by  exaction  of  security  or  otherwise.  Coun- 
sel for  plaintiff  resisted  the  granting  of  the  stay,  on  the  ground 
that  the  judge  had  no  power  to  grant  it  without  imposing 
terms,  either  by  exacting  security  for  the  payment  of  the  amount 
of  the  judgment  in  the  form  of  an  undertaking  or  bond,  or  in 
some  other  form,  or,  at  least,  without  some  sort  of  terms.  They 
excepted  to  the  order,  and  later  moved  the  judge  to  set  it  aside 
60  far  as  it  granted  the  stay.  The  iliotion  having  been  denied, 
application  was  made  to  this  court  for  a  writ  to  compel  the 
judge  to  vacate  and  set  aside  the  part  of  the  order  complained 
of.  Qn  the  return  of  the  alternative  writ  counsel  for  defend- 
ant submitted  a  motion  to  quash  it  and  dismiss  the  proceeding 
on  the  ground  that  the  facts  stated  do  not  warrant  the  relief 
demanded.  Upon  the  question  thus  raised  the  proceeding  was 
submitted  for  final  determination. 

Mont..  Vol.  37—^ 
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Section  1175  of  the  Code  of  Civil  Procedure  provides:  ''When 
notice  of  intention  to  move  for  a  new  trial  is  given,  the  judge 
may,  upon  such  terms  as  in  his  opinion  shall  be  just,  make  an 
order  staying  proceedings  until  the  motion  for  new  trial  is  dis- 
posed of."  In  support  of  the  application  it  is  contended  that, 
while  it  is  clear  that  this  provision  clothes  the  judge  with  dis- 
cretionary power  to  grant  a  stay  in  any  case,  it  is  equally  clear 
that  the  use  of  the  expression  ''upon  such  terms  as  in  his  opin- 
ion shall  be  just"  implies  that  a  stay  may  not  be  granted  in  any 
case,  except  upon  the  imposition  of  some  kind  of  terms  appro- 
priate to  the  particular  case;  in  other  words,  neither  the  court 
nor  judge  may  grant  a  stay  without  some  sort  of  security. 

The  assumption  that  the  statute  lodges  the  matter  of  stay 
in  each  case  in  the  discretion  of  the  judge  is  properly  made. 
Within  the  limitations  declared  the  court  may  stay  a  judgment 
pending  a  motion  for  a  new  trial,  but  the  discretion  is  not  arbi- 
trary. Since  such  stay  always  results  in  delay,  and  may  result 
in  a  defeat  of  justice,  the  power  should  be  exercised  with  cau- 
tion, and  upon  the  exaction  of  some  sort  of  security,  except  in 
cases  where  the  ultimate  satisfaction  of  the  judgment  is  otherwise 
assured.  (1  Freeman  on  Executions,  sec.  32.)  In  the  absence 
of  a  stay  order  the  owner  of  the  judgment  is  entitled  to  execu- 
tion at  any  time,  as  a  matter  of  right,  within  six  years  from 
the  date  of  its  entry.  Since  this  is  so,  and  since  there  is  danger, 
also,  that  the  delay  will  defeat  satisfaction  of  the  judgment,  the 
circumstances  in  each  case  as  they  appear  from  the  proceedings 
themselves  or  from  the  showing  made  upon  the  application  must 
be  such  as  to  move  the  discretion  of  the  court  or  judge;  other- 
wise the  application  should  be  denied;  for  discretion  cannot  be 
exercised  unless  there  be  facts  and  circumstances  to  put  it  in 
motion.  To  grant  a  stay  merely  because  it  is  asked  for,  with- 
out regard  to  the  existent  conditions,  is  an  arbitrary  and  illegal 
use  of  power  which  the  statute  does  not  confer. 

But  it  does  not  necessarily  follow  that  terms  must  be  imposed 
in  every  case.  There  are  many  different  kinds  of  judgments, 
including  personal  judgments  for  money,  judgments  requiring 
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the  delivery  of  properly,  both  real  and  personal,  judgments 
ordering  the  cancellation  of  instruments,  judgments  requiring 
the  specific  performance  of  contracts,  judgments  directing  the 
sale  of  property  for  the  enforcement  of  liens  of  mortgages,  or  of 
mechanics,  and  many  others  so  framed  as  to  meet  the  require- 
ments of  each  particular  case.  In  every  instance  the  successful 
party  is  at  least  prima  facie  entitled  to  an  execution  or  other 
appropriate  process  to  secure  satisfaction.  The  aim  of  the  stat- 
ute is  to  preserve  the  statu  quo  until  collateral  proceedings  for 
purposes  of  review  may  be  disposed  of.  After  this  stage  of  the 
proceedings  is  passed  the  matter  of  stay  is  no  longer  lodged  in 
the  discretion  of  the  trial  court,  but  is  governed  by  other  pro- 
visions of  the  statute  which  must  be  complied  with  pending  ap- 
peal.    (Code  Civ.  Proc,  sees.  1725-1734.) 

What  terms  shall  be  imposed  in  each  case,  or  indeed  whether 
the  circumstances  require  the  imposition  of  any  terms  other 
than  those  which  are  imposed  by  virtue  of  the  proceedings  them- 
selves, is  a  matter  to  be  governed  by  sound  legal  discretion. 
Within  these  broad  limits  the  court  or  judge  is  free  to  act,  and 
such  action  is  conclusive  in  the  absence  of  a  showing  of  abuse. 
If  the  personal  judgment  is  a  lien  upon  a  defendant's  unen- 
cumbered real  estate  sufficient  to  satisfy  it,  security  may  be  dis- 
pensed with.  So  in  mortgage  foreclosures  and  the  like,  gener- 
ally speaking,  there  has  already  been  set  apart  by  the  parties 
themselves  security  for  final  satisfaction.  If  the  judgment  is 
for  the  recovery  of  real  property,  there  is  generally  no  necessity 
for  security.  If  it  be  for  the  recovery  of  specific  personal  prop- 
erty, generally  security  for  its  safekeeping  and  ultimate  delivery 
is  necessary,  if  it  has  not  already  been  given.  If  the  instrument 
ordered  canceled  is  of  record,  it  cannot  be  disposed  of  so  far  as 
to  defeat  the  ultimate  relief  decreed.  So  through  the  list  of 
particular  cases  that  might  be  enumerated;  and  in  every  such 
case  the  trial  judge  will  be  presumed  to  have  done  his  duty,  and 
to  have  acted,  in  granting  a  stay,  either  upon  knowledge  within 
his  possession  gained  from  the  proceedings  themselves,  or  from 
a  proper  showing  made  when  the  stay  order  is  demanded. 
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In  this  case  it  does  not  appear  what  facts  were  shown  to  the 
defendant  or  were  brought  to  his  knowledge  at  the  time  the  order 
was  made.  So  far  as  we  can  judge  from  the  statements  in  the 
petition,  it  may  have  been  made  to  appear  to  him  that  the  de- 
fendant corporation  has  ample  unencumbered  real  estate  upon 
which  the  judgment  is  a  lien.  Assuming,  therefore,  that  this 
court  should,  in  a  proper  case,  use  the  writ  of  mandamus  to 
compel  the  requirement  of  security  pending  the  motion  for  a 
new  trial,  the  presumption  must  be  indulged  that  the  defendant 
regularly  pursued  his  duty  (Code  Civ.  Proc,  sec.  3266),  and 
that  the  order  complained  of  was  the  result  of  the  exercise  of  a 
wise  discretion. 

The  motion  to  quash  the  alternative  writ  is  therefore  sus- 
tained. If  the  plaintiff  desires  to  amend  his  petition  so  that  it 
will  supply  the  allegations  of  fact  necessary  to  obviate  the 
objection  suggested  herein,  he  may  do  so  within  fifteen  days 
from  this  date.     Otherwise  the  proceeding  will  be  dismissed. 

Mb.  Justice  Holloway  and  Mr.  Justice  Smith  concur. 


On  Amended  Petition. 

(Submitted  May  11,  1908.    Decided  May  18,  1908.) 

[95  Pac.  845.] 

Stay  of  Execution — Terms — Abuse  of  Discretion — Mandamus. 

Stay  of  Execution — Abuse  of  Discretion — Mandamus, 

1.  Where  a  street  railway  company  against  which  a  money  judgment 
had  been  recovered  had  presented  no  facts  to  the  district  court,  as  to 
its  ability  to  respond  to  an  execution,  upon  which  to  base  an  order 
staying  execution  pending  determination  of  a  motion  for  a  new  trial, 
the  court  in  granting  the  application  abused  its  discretion.  Writ  of 
mandate  ordered  issued  to  annul  the  order. 

Same — Erroneous  Practice. 

2.  The  fact  that  a  district  court  had  for  many  years  pursued  the 
j  erroneous  practice  of  granting  a  stay  of  execution  upon  the  ex  parte 
I                                   application  of  a  party  moving  for  new  trial,  without  exacting  security, 

contrary  to  the  plain  provisions  of  section  1175  of  the  Code  of  Civil 
I  Procedure,  did  not  endow  the  practice  with  the  f  orcfi  of  law,  no  matter 

how  long  continued. 
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Statutes — Contemporaneous  Construction. 

3.  Contemporaneous  construction  cannot  abrogate  a  plain  provision 
of  law  or  fritter  awaj  its  obvious  sense. 

Staj  of  Execution — Solvency  of  Litigants — Judicial  Notice. 

4.  In  passing  upon  an  application  for  a  stay  of  execution  pending  the 
determination  of  a  motion  for  new  trial,  the  court  may  not  take  judicial 
notice  of  the  solvency  of  the  movant,  but  must,  in  granting  it,  base  its 
order  upon  facts  known  from  proceedings  had  in  the  case  or  ascertained 
by  the  hearing  of  evidence  in  the  usual  way. 

Peremptobt  Writ  directing  defendant  to  vacate  and  set  aside 
the  order  granting  the  stay,  ordered  issued. 

MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Availing  himself  of  the  suggestion  made  in  the  opinion  of  this 
court  in  the  disposition  of  the  original  application  in  this  cause 
{State  V.  Clements,  ante,  p.  96,  94  Pac.  837),  and  the  permis- 
sion therein  granted^  the  plaintiff  on  April  11th  filed  an  amended 
petition  in  which,  in  addition  to  the  facts  alleged  in  the  original 
petition,  appears  the  following  statement:  ''And  that  prior  to 
the  time  said  order  last  mentioned  was  made  no  fact  or  facts 
whatsoever  were  shown  or  brought  to  the  knowledge  of,  nor  was 
any  showing  whatsoever  made  to,  the  said  district  court  or  the 
said  judge  thereof,  as  to  whether  the  said  defendant  in  said 
action  then  was,  or  ever  had  been  or  is,  the  owner  of  any  unen- 
cumbered real  estate,  or  of  any  other  unencumbered  property 
whatsoever;  nor  was  any  statement  or  any  showing  whatsoever 
made  to  said  judge,  other  than  the  mere  verbal  request  of  said 
defendant's  counsel,  for  a  stay  of  execution  for  a  period  of  forty- 
five  days  from  the  date  of  said  application,  in  which  to  prepare, 
serv^e  and  file  a  bill  of  exceptions  on  motion  for  new  trial ;  and 
pursuant  to  said  request,  and  with  no  statement  or  showing 
other  than  said  verbal  request  for  said  order  staying  execution, 
the  said  order  staying  execution  was  made  as  aforesaid.*' 

The  defendant  thereafter  filed  an  answer,  in  which  it  is  al- 
leged, in  substance,  that  it  has  been  the  practice  in  this  juris- 


102  State  ex  bel.  Robinson  i;.  Clements.     [Mar.  T.  '08 

diction  for  many  years  to  grant  stay  of  execution  upon  ex  parte 
application  of  the  moving  party  pending  motion  for  new  trial, 
without  requiring  security;  that  on  February  21,  1908,  when  the 
application  for  a  stay  was  made  in  the  case  of  Robinson,  by 
His  Guardian,  etc,  v.  Helena  Light  df  Power  Co.,  and  counsel 
for  plaintiff  protested  that  a  bond  or  other  security  should  be  re- 
quired, the  defendant  informed  them  that,  if  they  had  any  reason 
for  asking  a  bond,  defendant  would  take  it  into  consideration; 
that  counsel  refused  to  give  any  reason,  insisting  that  the  de- 
fendant should  not  grant  a  stay  without  imposing  some  kind 
of  terms;  and  that,  taking  judicial  notice  of  the  fact  that  the 
Helena  Power  &  Light  Company  is  a  large  concern,  possessed  of 
a  large  amount  of  property  and  engaged  in  serving  the  public 
of  the  city  of  Helena,  the  defendant,  exercising  judicial  dis- 
cretion, granted  the  stay  without  security,  leaving  it  to  plaintiff's 
counsel  to  apply  for  security  at  any  time,  and  to  show  cause  why 
it  should  be  required.  Upon  this  answer  the  question  was  sub- 
mitted to  this  court  whether  a  peremptory  writ  should  issue. 

Under  the  construction  of  section  1175  of  the  Code  of  Civil 
Procedure  of  1895,  declared  on  the  former  hearing  to  be  the 
proper  one,  the  defendant  could  not,  under  the  circumstances, 
grant  a  stay,  for  he  had  nothing  before  him  on  the  application 
addressed  to  his  judicial  discretion  to  justify  taking  away  from 
the  plaintiff  the  right  to  have  execution  under  section  1210  of 
the  Code  of  Civil  Procedure.  A  course  of  practice  founded  upon 
a  mistaken  construction  of  a  statute  cannot  have  the  force  of 
law,  no  matter  how  long  it  has  continued,  unless  there  be  a 
reasonable  doubt  as  to  the  meaning  of  the  particular  provision 
upon  which  the  practice  is  founded.  Contemporaneous  construc- 
tion cannot  abrogate  a  plain  provision  of  law  or  fritter  away  its 
obvious  sense.  {State  ex  rel,  Haire  v.  Rice,  33  Mont.  365,  83 
Pac.  874.)  The  duty  did  not  rest  upon  the  successful  party  to 
furnish  the  facts  necessary  to  move  the  defendant's  discretion, 
lie  was  entitled  to  his  execution,  in  the  absence  of  a  stay,  and 
tJie  stay  could  be  granted  only  upon  an  application,  supported  by 
.{acts  sufficient  to  move  judicial  discretion. 
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Again,  a  conrt  or  judge  cannot  take  judicial  notice  of  the  sol- 
vency of  a  litigant  or  the  condition  of  his  or  its  property.  This  is 
not  among  the  things  which  a  court  or  judge  must  judicially 
know.  (Code  Civ.  Proc,  sec.  3150.)  The  fact  that  the  Helena 
Light  &  Power  Company  is  a  great  concern  serving  the  public 
of  the  city  of  Helena  puts  it  upon  no  other  footing  than  that 
occupied  by  a  natural  person,  and  the  ability  of  a  private  person 
to  respond  to  an  execution  cannot  be  known  to  the  court  or 
judge  except  upon  facts  known  from  proceedings  already  had 
in  the  case,  or  ascertained  by  the  hearing  of  evidence  in  the  usual 
way. 

It  is  ordered  that  a  peremptory  writ  issue  directing  the  defend- 
ant to  vacate  and  set  aside  the  order  granting  the  stay. 

Writ  issued. 

Mb.  Justicb  Holloway  and  Ms.  Justice  Smith  concur. 


GATES,  Respondent,  v.  NORTHERN  PACIFIC  RAILWAY  w      4^| 

CO.   ET  AL.,  Appellants. 

(No.  2,508.) 
(Submitted  March  17,  1908.    Decided  March  28,  1908.) 

[94  P&c.  751.] 

BaUroads — Death — Negligence — ' '  Turntable ' '   Doctrine — Plead- 
ings— Complaint — Trespassers — Burden  of  Proof. 

Bailroadft— Negligent     Killing     of     ChUd—"  Turntable "     Doctrine— Oom- 
plaint — Essentials. 

1.  Employees  of  a  railroad  company  deposited  a  worn-out  car  bottom 
Bide  up  on  the  sloping  side  of  the  track  embankment,  within  the  com- 
pany's yard  limits,  in  such  a  way  as  to  fall  upon  and  cause  the  death 
of  a  child  eleven  years  old,  attracted  thereto  by  its  peculiar  appear- 
ance. In  an  action  against  the  company  for  damages  plaintiff  relied 
chiefly  upon  the  doctrine  of  the  "Turntable  Case.*'  (Stout  v.  Sioux 
City  4-  Pae.  B.  B.  Co.,  Fed.  Cas.  No.  13,504,  2  Dill.  294.)  Held,  that  in 
order  to  bring  the  action  within  the  principles  of  that  cabe,  it  was 
necessary  for  plaintiff  to  allege  and  prove,  not  only  that  the  car  was 
^peciaUy  attiactive  to  ehildreni  but  also  that  the  child  was  too  young  to 
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appreciate  the  danger,  and  that  defendant  knew,  or  in  the  exercise  of 
ordinary  care  ought  to  have  known,  of  its  unusually  attractive  char- 
acter. 

Same — Trespassers — Burden  of  Proof. 

2.  The  child  mentioned  in  the  foregoing  paragraph  having  been,  prima 
facie,  a  trespasser  upon  defendant  lailroad  company 'n  property,  the 
burden  rested  upon  plaintiff  to  allege  and  prove  that  the  trespass  was 
excusable  on  account  of  the  tender  years  of  deceased,  so  as  to  bring 
the  case  within  the  doctrine  of  the  "Turntable  Case." 

Appeal  from  District  Court,  Missoula  County;  Henry  L. 
Myers,  Judge. 

Action  by  A.  M.  Gates  against  the  Northern  Pacific  Railway 
Company  and  another.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Reversed  and  remanded  for  new  triaL 

Messrs.  Wallace  df  Donnelly,  for  Appellants. 

The  ** Turntable''  doctrine  applies  only  where  children  have 
been  enticed  or  allured  by  some  dangerous  machinery  capable 
of  being  used  and  actually  used  as  a  plaything.  The  various 
courts  that  recognize  and  apply  the  doctrine  are  careful  to  note 
this  limitation  of  it.  {Ratte  v.  Dawson,  50  Minn.  450,  52  N.  W. 
965;  Stendal  v.  Boyd,  73  Minn.  53,  72  Am.  St.  Rep.  597,  75 
N.  W.  735,  42  L.  R.  A.  288 ;  Moron  v.  Pullman  Co.,  134  Mo.  641, 
56  Am.  St.  Rep.  543,  36  S.  W.  659,  33  L.  R.  A.  755 ;  Dobbins  v. 
Missouri  etc.  Ry.  Co.,  91  Tex.  60,  66  Am.  St.  Rep.  856,  41  S.  W. 
62,  38  L.  R.  A.  573 ;  Om^ha  v.  Bowman,  52  Neb.  293,  66  Am. 
St.  Rep.  506,  72  N.  W.  316,  40  L.  R.  A.  531;  Ritz  v.  Wheeling, 
45  W.  Va.  262,  31  S.  E.  993,  43  L.  R.  A.  148;  Cooper  v.  Overton, 
102  Tenn.  211,  73  Am.  St.  Rep.  864,  52  S.  W.  183,  45  L.  R.  A. 
591 ;  Arnold  v.  St  Louis,  152  Mo.  173,  75  Am.  St.  Rep.  447,  53 
S.  W.  900,  48  L.  R.  A.  291 ;  Heimann  v.  Kinnare,  190  111.  156, 
83  Am.  St.  Rep.  123,  60  N.  E.  215,  52  L.  R.  A.  652.) 

To  sustain  the  judgment  in  this  case,  this  court  must  affirm, 
as  a  principle  of  law,  that  the  owner  of  land  is  bound  to  make  so 
secure  the  objects  which  he  places  upon  it,  even  though  they  are 
only  temporarily  left  there,  as  that  they  cannot  fall  over;  and 
that  if  he  does  not  and  they  do  fall,  he  is  answerable  in  damages 
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to  any  child,  who,  trespassing  upon  his  land  and  sustaining  no 
previous  relation  whatever  to  him,  happens  to  be  in  their  way 
and  gets  injured  by  their  fall. 

The  only  proof  that  the  car  frame  was  especially  alluring  and 
attractive  was  the  statement  that  "it  looked  kind  of  queer  to  be 
setting  up  there."  This  was  insufSeient.  (See  Ritz  v.  Wheel- 
ing, 45  W.  Va.  262,  31  S.  E.  993,  43  L.  B.  A.  152;  Banng  v. 
Hannibal  etc.  Ry,  Co.,  126  Mo.  372,  26  L.  B.  A.  847,  28  S.  W. 
1071.)  In  Missouri  etc.  Ry.  Co.  v.  Edwards,  90  Tex.  65,  36  S.  W. 
430,  32  L.  B.  A.  825,  it  was  held  that  injury  to  a  child  while 
playing  on  a  pile  of  railroad  bridge  ties  insecurely  stacked  did 
not  render  the  railway  company  liable.  (See,  also,  O'Leary  v. 
Brooks  Elevator  Co.,  7  N.  D.  554,  75  N.  W.  919,  41  L.  B.  A.  677.) 
In  Foster-Herbert  Cut  Stone  Co.  v.  Pugh,  115  Tenn.  688,  112 
Am.  St.  Bep.  881,  91  S.  W.  199,  4  L.  B.  A.,  n.  s.,  804,  the  supreme 
court  of  Tennessee  held  that  a  wagon  constructed  for  hauling 
stone  with  a  low  bed  below  the  axles  is  not  so  attractive  and 
ilangerous  to  children  that  the  owner  must  take  special  precau- 
tions to  avoid  injury  to  such  as  attempt  to  ride  upon  it.  The 
court  there  said  that  the  rule  of  the  ** Turntable  Cases"  should 
not  be  carried  beyond  the  class  of  cases  to  which  it  has  been 
applied.  (See  Sullivan  v.  Huidehoper,  27  D.  C.  App.  154,  5 
L.  B.  A.,  n.  s.,  263.)  The  car  frame  which  fell  upon  deceased 
was  not  a  plaything.  It  is  not  suggested  or  claimed  that  de- 
ceased was  playing  upon  or  about  it. 

But  even  if  this  court  should  hold  that  the  owner  of  property 
is  answerable  for  the  damages  sustained  by  a'  child,  attracted 
to  his  premises,  while  playing  upon  them,  no  matter  how  com- 
mon may  be  the  object  which  attracted  him,  still  the  most  ele- 
mentary principles  require  as  a  condition  of  his  liability  that 
the  owner  should  have  known,  or  should  have  had  reason  to 
believe  that  it  would  attract  children,  and  that  children  would 
be  likely  to  be  injured  by  it  before  he  can  be  held  accountable  for 
its  safety.  The  scienter  is  of  the  first  importance.  {Stout  v. 
Sioux  City  &  Pac.  R.  R.  Co.,  Fed.  Cas.  No.  13,504,  2  Dill.  294 ; 
Driscoll  V.  Clark,  32  Mont.  172,  80  Pac.  1,  373.     See,  also,  Tucker 
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V.  Draper,  62  Neb.  66,  86  N.  W.  917,  54  L.  E.  A.  322.)  Even 
where  a  contractual  relation  exists  between  the  person  injured 
and  the  person  sought  to  be  held  accountable  for  the  injury,  as 
in  the  case  of  master  and  servant,  this  element  of  knowledge  is 
important.  (Labatt  on  Master  and  Servant,  sec.  119.)  In 
Fit^Mavrice  v.  Connecticut  Co,,  78  Conn.  406,  112  Am.  St.  Rep. 
159,  62  Atl.  620,  3  L.  R.  A.,  n.  s.,  149,  it  was  held  by  a  court 
which  gives  full  effect  to  the  doctrine  of  the  ''Turntable  Cases,'* 
that  one  who  maintains  an  ash  dump  on  his  own  property,  re- 
mote from  a  thoroughfare,  is  not  liable  for  injuries  to  a  child 
of  tender  years  who  starts  from  adjoining  property  through  a 
broken  fence  and  is  burned  in  the  hot  ashes,  ''where  he  has  no 
reason  to  anticipate  the  presence  of  a  child  there.'* 

Messrs.  Hall  <fe  Patterson,  for  Respondent. 

The  rule  of  the  "Turntable"  doctrine  does  not  go  to  the 
extent  of  applying  only  to  dangerous  machinery.  {Driscoll  v. 
Clark,  32  Mont.  172,  80  Pac.  1,  378;  Beinhorn  v.  Griswold,  27 
Mont.  79,  94  Am.  St.  Rep.  818,  69  Pac.  557,  59  L.  R.  A.  771; 
Edington  v.  Burlington  C.  B.  cfe  N.  By.  Co.,  116  Iowa,  410, 
90  N.  W.  95,  57  L.  R.  A.  561 ;  Kopplekom  v.  Colorado  Cement- 
Pipe  Co.,  16  Colo.  App.  274,  64  Pac.  1047,  54  L.  R.  A.  284; 
Schmidt  v.  Cook,  23  N.  Y.  Supp.  799,  4  Misc.  Rep.  85.) 

The  contention  that  the  complaint  fails  to  allege  that  the  de- 
fendants knew  that  children  were  in  the  habit  of  frequenting  the 
locality  where  the  car  frame  was  left  or  thM  children  would 
be  likely  to  be  attracted  by  it,  or  that  any  child  had  ever  been 
seen  upon  the  right  of  way  at  that  point,  or  that  they  were 
likely  to  be  injured  if  they  came  there,  or  that  the  defendants 
had  any  reason  to  believe  any  of  these  things,  is  covered  by  the 
amended  complaint,  which  alleges  "that  while  said  Amos  M. 
Gates  was  traveling  along  near  the  bottom  of  said  grade  or 
embankment  near  said  car,  where  he  had  been  attracted  by  the 
especially  and  unusually  attractive  appearance  of  said  car  in  its 
condition  off  said  track  upon  said  grade  or  embankment,  its  un- 
usual condition,  position  and  situation  causing  said  car  to  be 
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especially  and  unusually  attractive  to  children  of  tender  years 
and  to  said  Amos  M.  Gates,"  etc.,  "all  of  which  was  well  known 
to  said  defendants,  or  by  the  exercise  of  reasonable  diligence 
might  have  been  known." 

We  believe  that  setting  up  the  facts,  which  of  themselves  show 
that  children  must  frequent  that  locality,  is  as  good  pleading  as 
to  make  the  general  allegations.  All  these  conditions  were  obvi- 
ous to  defendants,  and  are  an  allegation  of  knowledge  that  chil- 
dren would  be  attracted  if  there  was  anything  to  attract  them. 
It  is  presumed  that  persons  will  observe  ordinary  apparent  con- 
ditions, and  that  they  presume  the  ordinary  consequence  of  their 
acts.  These  conditions  were  apparent,  and  the  allegations  and 
proof  that  the  defendants  themselves  carelessly,  negligently,  wan- 
tonly, willfully  and  recklessly  left  the  car  in  the  condition,  posi- 
tion,' location  and  situation  (it  not  being  a  case  in  which  it 
became  in  a  defective  condition  or  situation  after  being  left 
there),  are  of  themselves  allegations  of  knowledge  of  its  attract- 
iveness and  of  the  knowledge  that  under  the  conditions  set  forth 
they  would  attract  children.  (See  Coulter  v.  Union  Laundry 
Co.,  34  Mont.  590,  87  Pac.  973.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  following  statement  of  the  facts  in  this  case  is  adopted 
from  the  brief  of  the  appellant,  supplemented  by  certain  sugges- 
tions made  by  the  respondent :  This  action  was  brought  by  plain- 
tiff in  Missoula  county  to  recover  damages  for  the  death  of 
his  eleven  year  old  son,  Amos  Gates,  who  was  killed  on  the  after- 
noon of  June  14, 1906.  On  June  13, 1906,  the  defendant  Heaney 
was  in  the  employ  of  the  defendant  railway  company  at  Missoula 
as  foreman  of  a  crew  of  men  employed  in  the  yards.  Sometime 
during  the  forenoon  of  that  day  the  men  under  his  charge  took 
the  body  or  wooden  part  of  a  worn-out  coal  car  to  a  point  on  the 
main  line  of  the  railway  several  hundred  feet  east  of  the  pas- 
senger station,  but  within  the  yard  limits,  and  left  it  at  the  side 
of  the  track,  intending  later  to  bum  it.  The  iron  braces  and 
rods  were  stiU  on  the  car,  but  not  the  wheels.    It  looked  topheavy 
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though  it  would  easily  tip  over.  The  railroad  track  at  the 
point  where  the  car  was  left  rests  upon  a  fill  or  embankment, 
the  top  of  which  is  twenty  feet  above  the  level  of  the  ground  on 
either  side;  the  sides  of  the  fill  sloping  outwardly  from  the 
track  to  the  level  ground  below.  When  the  car  was  first  depos- 
ited on  the  bank,  it  rolled  down  further  than  the  employees 
expected  that  it  would,  and  they  hauled  it  back  to  the  point 
where  it  was  finally  left,  so  that,  when  it  burned,  no  damage 
would  be  done  to  other  property.  The  car  was  left  bottom  side 
up  on  the  north  slope  of,  and  about  halfway  down,  the  filL  Be- 
tween 2  and  3  o'clock  in  the  afternoon  of  the  ne^t  day  the 
deceased,  in  company  with  his  twin  brother,  Elihu,  and  a  still 
younger  brother,  was  standing  on  the  defendant's  right  of  way, 
near  the  bottom  of  the  fill,  looking  at  the  car.  The  children 
started  from  the  house  of  one  Oraham  to  go  to  a  certain* frog 
pond  to  swim,  when  they  saw  the  car  and  went  down  to  see  it. 
Elihu  testified:  ''We  seen  this  car  up  there  on  the  bank,  and 
it  called  our  attention,  and  we  hurried  over  there."  It  appears 
that,  in  addition  to  the  swimming  pond,  there  was  a  certain 
lumber-yard  somewhere  in  the  vicinity  of  the  defendant  com- 
pany's ground  to  which  a  path  led  across  the  right  of  way. 
When  the  boys  first  observed  the  car,  they  were  in  the  path; 
but  turned  out  of  it,  and  went  to  the  foot  of  the  fill  to  look  at 
the  car.  There  was  another  path  or  trail  directly  under  the 
car,  but  this  was  not  the  one  the  boys  were  traversing  when  their 
attention  was  first  attracted  to  the  car.  These  paths  had  been 
in  existence  for  several  years,  and  had  been  used  by  persons 
crossing  the  track.  Between  the  time  when  the  car  was  left 
on  the  embankment  and  the  time  of  the  accident  thirty-two 
trains  of  the  defendant  company  passed  the  spot.  The  last  of 
these  trains  by  its  vibration  caused  the  car  to  roll  down  the 
bank  upon  the  child  Amos,  causing  his  death.  Elihu  caught  his 
younger  brother  and  drew  him  out  of  danger.  Elihu  testified 
that  the  car  ** looked  kind  of  queer  to  be  perched  up  on  the  side 
of  the  grade  with  the  bottom  up."  Missoula  is  a  city  of  about 
8,000  people.     The  accident  occurred  within  the  city  limits,  at 
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a  point  where  the  right  of  way  was  open  and  not  fenced  off 
from  the  streets.  Prior  to  the  boy's  injury  two  men  had  gone 
on  the  right  of  way  to  look  at  the  car.  One  testified:  **I  was 
curious  about  it,  whether  the  car  had  been  dumped  off  the 
track,  or  whether  it  had.  been  thrown  off.  I  walked  over  and 
took  a  look  at  the  car.  It  was  out  of  curiosity,  because  it  was 
an  unusual  thing  for  them  to  dump  a  car  around  there.  I  be- 
lieve they  ha<f  burned  one  before  that.  It  was  not  the  unusual 
appearance  of  the  car  that  caused  me  to  go  over  to  look  at  it. 
It  was  an  unusual  thing  for  a  car  to  be  dumped  there."  The 
other  said:  '^Groing  down  that  way  at  noon,  I  noticed  this  car 
lying  in  a  position.  It  was  standing  up  and  down  the  bank, 
and,  of  course,  I  wondered  how  much  of  a  push  it  would  take 
to  push  it  down.  Didn't  pay  any  further  attention,  noticed  the 
position  it  was  lying  in  on  the  side  of  the  bank."  In  addition 
to  the  foregoing,  one  Storer  testified:  "Walked  past  the  car  on 
the  day  before  the  accident.  It  was  set  up  on  edge,  on  the  side 
of  the  embankment  on  the  north  side  of  the  railroad  track;  set 
down  on  the  edge  of  the  grade.  I  thought  it  would  be  easily 
pushed  over  or  pushed  down;  wondered  it  did  not  fall,  and 
thought  I  would  not  like  to  walk  down  under  it,  anything  of  that 
kind;  thought  it  might  fall  on  a  man  pretty  easy.  I  did  not 
pay  much  attention  to  it  any  more  than  I  just  stopped  and 
looked  at  it." 

At  the  close  of  plaintiff's  case  defendants  moved  for  a  nonsuit 
upon  the  following  grounds : 

**(!)  That  it  appears  from  the  evidence,  and  it  is  admitted 
by  the  plaintiff  in  his  reply,  that  at  the  time  when  the  deceased 
was  killed  he  was  upon  the  premises  of  the  defendant  railway 
company. 

**  (2)  That  there  is  nothing  to  show,  nor  is  it  alleged,  that  the 
defendant  knew  that  the  deceased  was  exposed  to  any  peril,  or 
that  they  knew  of  his  presence  upon  the  premises  of  the  railway 
company ;  and,  under  the  decision  in  the  case  of  Driscoll  y.  Clark, 
32  Mont.  172,  80  Pac.  1,  373,  there  could  be  no  recovery  even  if 
the  defendants  had  known  of  his  peril,  or  known  of  his  presence 
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upon  the  premises  of  the  railway  company,  or  possessing  such 
information  had  neglected  to  inform  him. 

"  (3)  That  while  it  is  alleged  in  the  complaint  that  the  car  or 
the  body  of  the  car  that  was  thrown  upon  and  caused  the  death 
of  deceased  was  especially  aUuring  and  attractive  to  children,, 
there  is  no  evidence  in  this  case  that  it  was  especially  or  at  all 
attractive  or  alluring  to  children,  or  that  the  vicinity  of  said 
car  was  frequented  by  children ;  nor  is  there  any  evidence  that 
the  defendants  or  either  of  them  knew  or  had  reason  to  suppose 
that  children  were  or  would  be  attracted  by  the  presence  of  said 
car  upon  the  right  of  way  of  defendant  railway  company. 

''  (4)  That  it  has  not  been  made  to  appear  that  the  deceased 
was  incapable  of  appreciating  whatever  danger  there  was  from 
the  presence  of  the  car  upon  the  embankment. 

'^(5)  The  evidence  directly  shows  that  the  deceased  did  not 
go  in  the  vicinity  of  the  car  because  allured  or  attracted  thereto, 
but  he  and  his  brothers  went  there  for  the  purpose  of  procuring 
wood. 

'^  (6)  There  is  no  pleading  in  this  case  sufficient  to  sustain  a 
recovery  on  the  theory  that  the  deceased  was  rightfully  on  de- 
fendant railway  company's  land  by  either  invitation  or  license. 

'*  (7)  There  is  no  evidence  sufficient  to  warrant  a  recovery  on 
the  last-named  theory." 

This  motion  was  overruled.  The  jury  returned  a  verdict  for 
the  plaintiff,  and  the  court  entered  judgment  on  the  verdict. 
From  that  judgment,  and  also  from  an  order  denying  a  new 
trial,  defendants  appeal. 

At  the  outset  we  may  eliminate  from  consideration  the  mat- 
ters contained  in  paragraph  5  of  the  motion  for  a  nonsuit,  be- 
cause, in  our  judgment,  the  evidence  fails  to  show  that  the  boy 
who  was  killed  went  upon  the  right  of  way  at  this  particular  time 
for  the  purpose  of  procuring  wood. 

The  following  is  the  respondent's  contention  in  his  printed 
brief:  '^The  plaintiff  is  entitled  to  recover  under  either  of  the 
following  theories:  (1)  Though  Amos  M.  Oates,  deceased,  was 
a  trespasser,  the  plaintiff  is  entitled  to  recover  upon  the  ground 
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that  defendants  willfully,  recklessly  and  wantonly  left  said  car 
in  its  condition,  position,  location  and  situation  that  the  child's 
death  was  caused  by  the  willful,  wanton,  or  reckless  acts  of 
defendants.  (2)  That  the  car  in  its  condition,  position,  location 
and  situation  was  so  especially  and  unusually  calculated  to  allure 
and  attract  children  and  Amos  M.  Gates,  deceased,  that  he  came 
to  the  place  of  injury  by  the  invitation  of  defendants." 

The  appellants  contend  that  the  court  erred  in  denying  the 
motion  for  a  nonsuit,  and  in  overruling  their  motion  for  a  new 
trial.     No  claim  is  made  that  the  parents  of  the  child  were 
negligent,  and  no  fault  is  found  with  the  instructions  given  to 
the  jury.    The  appellants  present  the  case  thus :  "By  the  record 
in  this  case  there  is  presented  the  question  how  far  the  doctrine 
of  the  so-called*  Turntable  Cases' is  to  be  extended  and  applied 
in  this  court."    The  respondent,  in  the  quotation  from  his  brief 
heretofore  made,  seems  to  base  his  right  to  recover  upon  two 
different  propositions  or  theories.    He  cites  no  cases  in  support 
of  what  may  be  termed  his  first  contention,  except  Driscoll  v. 
Clark,  32  Mont.  172,  80  Pac.  1,  373,  where  this  court  held  that 
the  complaint  should  have  alleged  either  that  there  was  an 
actual  invitation  to  children  to  play  about  the  machinery,  or 
that  it  was  so  especially  and  unusually  attractive  to  them  that 
it  constituted  an  implied  invitation;  and  the  case  of  Egan  v. 
Montana  Central  By.  Co.,  24  Mont.  .569,  63  Pac.  831,  where  it 
was  decided  that  the  defendants  owed  to  the  plaintiff,  as  they 
did  to  any  other  trespasser,  the  duty  to  refrain  from  any  willful 
or  wanton  act  occasioning  injury.    His  second  contention  seems. 
to  be  that  he  is  entitled  to  recover  by  application  of  the  doctrine 
of  the  so-called  ''Turntable  Cases"  as  laid  down  by  the  supreme 
court  of  the  United  States  in  Railroad  Co,  v.  Stout,  17  Wall.  657, 
21  L.  Ed.  745.    In  support  of  the  latter  position  he  has  cited 
numerous  cases,  and  we  have  examined  many  others  not  found 
in  the  briefs.    No  good  reason  can  be  seen  for  an  extended  dis- 
cussion of  the  particular  cases.    A  very  comprehensive  and  able 
review  of  them  is  found  in  the  case  of  Wheeling  etc.  B.  B,  Co,  v. 
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Harvey,  77  Ohio  St.  235,  83  N.  E.  66,  decided  December  3d  last 
by  the  supreme  court  of  Ohio. 

Mr.  Thompson,  in  the  first  volume  of  his  Commentaries  on  the 
Law  of  Negligence,  edition  of  1901,  section  1030,  says:  **We  now 
come  to  a  class  of  decisions  which  hold  the  land  owner  liable 
in  damages  in  the  case  of  children  injured  by  dangerous  things 
suffered  to  exist  unguarded  on  his  premises  where  they  are  ac- 
customed to  come  with  or  without  license.  These  decisions  pro- 
ceed on  one  or  the  other  of  two  grounds:  (1)  That  where  the 
owner  or  occupier  of  grounds  brings  or  artificially  creates  some- 
thing thereon  from  which  its  nature  is  especially  attractive  to 
children,  and  which  at  the  same  time  is  dangerous  to  them,  he  is 
bound,  in  the  exercise  of  social  duty  and  the  ordinary  offices  of 
humanity,  to  take  reasonable  pains  to  see  that  such  dangerous 
things  are  so  guarded  that  children  will  not  be  injured  by  coming 
in  contact  with  them.  (2)  That  although  the  dangerous  thing 
may  not  be  what  is  termed  an  attractive  nuisance — ^that  is  to 
say,  may  not  have  an  especial  attraction  for  children  by  reason 
of  their  childish  instincts — ^yet  where  it  is  so  left  exposed  that 
they  are  likely  to  come  in  contact  with  it,  and  where  their  coming 
in  contact  with  it  is  obviously  dangerous  to  them,  the  person  so 
exposing  the  dangerous  thing  should  reasonably  anticipate  the  in- 
jury that  is  likely  to  happen  to  them  from  its  being  so  exposed, 
and  is  bound  to  take  reasonable  pains  to  guard  it  so  as  to  prevent 
injury  to  them.*' 

At  the  trial  of  the  "Turntable  Case"  (Stout  v.  Sioux  City 
&  Pac,  R.  R,  Co.,  2  Dill.  294,  Fed.  Cas.  No.  13,504),  Judge  Dillon 
charged  the  jury  as  follows:  **In  the  first  place,  it  is  alleged  in 
the  petition,  and  it  must  apear  by  the  evidence,  that  this  turn- 
table, in  the  condition,  situation  and  place  where  it  then  was,  was 
a  dangerous  machine,  one  which,  if  left  unguarded  or  unlocked, 
would  be  likely  to  cause  injury  to  children.  You  have  heard  de- 
scribed the  manner  in  which  this  turntable  was  constructed  and 
left,  and  very  much  evidence  has  been  adduced  to  show  that 
turntables  are  constructed  and  left  in  this  manner  elsewhere; 
and  the  evidence  is  quite  undisputed  that  it  is  not  the  practice 
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of  railroads  to  guard  or  lock  them.  The  cirenmstance  that  other 
roads  throughout  the  country  do  not  guard  or  fasten  turntables 
(if  you  find  such  to  be  the  fact)  is  not  conclusive  in  the  de« 
fendant's  favor  that  there  was  or  could  be  no  negligence  on  its 
part  as  respects  the  turntable  in  question;  but,  while  not  con- 
clusive, it  is  still  a  very  important  fact  or  circumstance  to  be 
considered  by  the  jury  in  determining  the  question  of  the  de- 
fendant's negligence. 

''This  action  rests,  and  rests  alone,  ui>on  the  alleged  negligence 
of  the  defendant,  and  this  negligence  consists,  as  alleged,  in  not 
keeping  the  turntable  guarded  or  locked.  Negligence  is  the  omis- 
sion to  do  something  which  a  reasonable,  prudent  man,  guided  by 
those  considerations  which  ordinarily  regulate  the  conduct  of 
human  affairs,  would  do,  or  doing  something  which  a  prudent  or 
reasonable  man  would  not  do,  under  all  the  circumstances  sur- 
rounding the  particular  transaction  under  judicial  investigation. 

"If  the  turntable,  in  the  manner  it  was  constructed  and  left, 
was  not  dangerous  in  its  nature,  then,  of  course,  the  defendants 
would  not  be  guilty  of  any  negligence  in  not  locking  or  guarding 
it.  But,  even  if  it  was  dangerous  in  its  nature  in  some  situations, 
you  are  further  to  consider  whether,  situated  as  it  was  on  the 
defendant's  property,  in  a  small  town,  and  distant  or  somewhat 
remote  from  habitations,  the  defendants  are  guilty  of  negligence 
in  not  anticipating  or  foreseeing,  if  left  unlocked  or  unguarded, 
that  injuries  to  the  children  of  the  place  would  be  likely  to  or 
would  probably  ensue. 

''The  machine  in  question  is  part  of  the  defendant's  road,  and 
was  lawfully  constructed  where  it  was.  If  the  railroad  company 
did  not  know,  and  had  no  good  reason  to  suppose,  that  children 
would  resort  to  the  turntable  to  play,  or  did  not  know,  or  had  no 
good  reason  to  suppose,  that,  if  they  resorted  there,  they  would 
be  likely  to  get  injured  thereby,  then  you  cannot  find  a  verdict 
against  them. 

"But  if  the  defendant  did  know,  or  had  good  reason  to  believe, 
nnder  the  circumstances  of  the  case,  the  children  of  the  place 
would  resort  to  the  turntable  to  play,  and  that,  if  they  did,  they 
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would  or  might  be  injured,  then,  if  they  took  no  means  to  keep 
the  children  away,  and  no  means  to  prevent  accidents,  they  would 
be  guilty  of  negligence,  and  would  be  answerable  for  damages 
caused  to  children  by  such  negligence.  Counsel  for  the  defend- 
ant  disclaim  resting  their  defense  on  the  ground  that  the  plain. 
tiff's  parents  were  negligent,  or  that  the  plaintiff  (considering, 
his  tender  age)  was  negligent,  but  rest  their  defense  upon  the 
ground  that  the  company  was  not  negligent,  and  claim  that  the 
injury  to  the  plaintiff  was  accidental,  or  brought  upon  himself. 
The  defendants  are  not  insurers  of  the  limbs  of  those,  whether 
adults  or  children,  who  may  resort  to  their  ground ;  and  there 
are  many  injuries  continually  happening  which  involve  no 
pecuniary  liability  to  anyone. 

''To  find  against  the  defendant  you  must  find  that  it  has  been 
guilty  of  neglect,  of  a  wrong,  of  a  want  of  due  and  proper  care 
in  the  construction  of  machinery  of  a  dangerous  character,  and, 
so  leaving  it  exposed,  as  before  explained,  that,  as  reasonable 
men,  the  officers  of  the  road  ought  to  have  foreseen  that  an 
accident,  happening  as  this  happened,  would  probably  occur, 
or  be  likely  to  happen." 

The  supreme  court  of  the  United  States  said:  ''The  charge 
was  in  all  respects  sound  and  judicious."  Many  courts  have 
followed  the  Stout  Case,  and  others  have  refused  to  do  so.  The 
doctrine  there  laid  down  has  in  some  instances  been  strictly  lim- 
ited to  cases  of  attractive  and  dangerous  machinery,  and  in  oth- 
ers it  has  been  extended,  until  its  ramifications  are  almost  lim- 
itless. I  can  see  no  reason  why,  if  the  doctrine  of  the  "Turn- 
table Cases"  is  adopted  at  all,  it  should  not  be  extended  to 
those  cases,  not  involving  turntables,  which  come  within  the 
principles  upon  which  the  Stout  Case  rests. 

Some  of  the  decided  cases  seem  to  fall  within  Mr.  Thompson's 
first  class  and  some  within  the  second,  while  others  appear  to 
belong  partly  to  one  and  partly  to  the  other.  It  may  be  said, 
under  the  rule  laid  down  in  Driscoll  v.  Clark,  supra,  the  plain- 
tiff here  did  not  make  out  a  cause  of  action,  because,  while  he 
alleged  that  the  car  was  especially  attractive  to  children,  his 
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only  proof  was  that  children  were  attracted  to  it  at  the  time  of 
the  accident.  If  we  follow  the  rule  in  Driscoll  v.  Clark  to  its 
logical  end,  the  fact  that  these  children  were  attracted  is  in- 
sufficient to  prove  that  the  car  was  peculiarly  and  unusually 
attractive  to  children,  especially  in  view  of  the  fact,  as  proven, 
that  adults  were  also  attracted  to  look  at  it.  The  writer  of 
this,  however,  is  of  opinion  that,  in  the  light  of  all  the  circiun- 
stances  shown  at  the  trial,  there  was  sufficient  testimony  to  go  to 
the  jury  on  this  point. 

A  peculiar  situation  appears  from  the  record.  Plaintiff  re- 
lied upon  the  fact  that  the  deceased  was  a  child  of  such  tender 
years  that  he  was  attracted  to  the  car  by  its  ** queer"  appear- 
ance, and  was  therefore  not  technically  a  trespasser,  and  that  he 
was  unable  to  appreciate  and  understand  the  danger  attendant 
upon  the  conditions  surrounding  him;  yet  the  fact  that  he  was 
so  immature  as  to  bring  him  within  the  rule  of  the  Stout  Case 
was  neither  alleged  nor  proved,  and  the  court  gave  the  jury  an 
instruction  on  contributory  negligence.  The  plaintiff  testified 
that  Amos,  who  was  eleven  years  "of  age,  was  an  active,  robust 
boy,  able  to  earn  money.  In  the  case  of  Buck  v.  Amory  Mfg. 
Co.,  69  N.  H.  257,  76  Am.  St.  Rep.  163,  44  Atl.  809,  the  court 
said:  **The  plaintiff  was  an  infant  of  eight  years.  The  particu- 
lar circumstances  of  the  accident — ^how  or  in  what  manner  it 
happened  that  the  plaintiff  •caught  his  hand  in  the  gearing — 
are  not  disclosed  by  the  case.  It  does  not  appear  that  any  evi- 
dence was  offered  tending  to  show  that  he  was  incapable  of 
knowing  the  danger  from  putting  his  hand  in  contact  with  the 
gearing,  or  of  exercising  a  measure  of  care  sufficient  to  avoid 
the  danger.  Such  an  incapacity  cannot  be  presumed.  •  •  ♦ 
An  infant  is  bound  to  use  the  reason  he  possesses,  and  to  exer- 
cise the  degree  of  care  and  caution  of  which  he  is  capable.  If 
the  plaintiff  could  by  the  due  exercise  of  his  intellectual  and 
physical  powers  have  avoided  the  injury,  he  is  no  more  entitled 
to  recover  than  an  adult  would  be  under  the  same  circum- 
stances." 
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In  view  of  the  fact  that  the  deceased  was  prima  facie  a  tres- 
passer, the  burden  rested  upon  the  plaintiff  to  allege  and  prove 
facts  that  would  remove  that  objection  to  a  recovery,  and  bring 
the  case  within  the  principles  laid  down  in  the  Stout  Case. 
I  do  not  mean  to  say — ^because  the  question  is  not  before  us — 
that  a  child  so  young  that  his  trespass  in  pursuit  of  an  espe- 
cially attractive  object  might  be  excused,  could  not  be  guilty 
of  contributory  negligence.  What  I  do  say  is  that,  where 
the  trespasser  is  excusable  on  account  of  the  tender  years  of 
the  child,  that  fact  should  be  alleged  and  some  proof  offered 
in  support  of  it,  unless  the  child  is  so  very  young  that  there 
can  be  no  question  of  his  lack  of  capacity. 

The  case  also  falls  short  of  the  Stout  Case  in  this:  There  is 
no  allegation  in  the  complaint  and  no  proof  that  the  defend- 
ants knew  the  attractive  character  of  the  car.  Neither  is  there 
any  allegation  that  the  defendants  should  have  had  such  knowl- 
edge or  have  apprehended  and  foreseen  that  the  car  would  be 
especially  and  unusually  attractive  to  children.  I  am  of  opin- 
ion that  the  jury  might  properly  have  found  the  latter  fact 
from  the  circumstances  proven,  if  the  complaint  contained  the 
proper  allegation. 

For  the  reasons  stated,  the  cause  should  be  reversed,  but,  as 
there  must  be  a  new  trial,  it  becomes  necessary  to  decide  whether 
the  plaintiff  may  recover  in  any.  event.  Mr.  Chief  Justice 
Brantly  does  not  believe  in  the  doctrine  of  the  "Turntable 
Cases,'*  while  Mr.  Justice  Holloway  and  the  writer  assent  to 
it  It  appears  that  in  many  of  the  decided  cases  the  courts 
have  been  led  by  their  sympathies  to  unreasonably  extend  the 
application  of  the  doctrine  to  the  point  of  overturning  prin- 
ciples firmly  established  in  the  law,  and  imposing  burdens 
upon  the  property  owner  incompatible  with  the  fundamental 
idea  of  ownership.  It  is  my  judgment  that  when  the  owner 
or  occupier  of  grounds  brings  or  artificially  creates  something 
thereon  especially  attractive  to  children,  as  shown  by  the  na- 
ture of  the  thing  itself  and  the  fact  that  a  child  was,  or  chil- 
dren were,  attracted  to  it,  and  leaves  it  so  exposed  that  they 


37  Mont]     Oates  t;.  Nobthbbnt  Pacifio  By.  Co.  bt  al.       117 

are  likely  to  come  in  contact  with  it,  either  as  a  plaything  or  an 
object  of  curiosity,  and  where  their  coming  in  contact  with  it 
or  playing  abont  it  is  obviously  dangerous  to  them,  the  person 
so  exposing  the  dangerous  thing  should  reasonably  anticipate 
the  injury  that  is  likely  to  happen  to  them  from  its  being  so 
exposed,  and  is  bound  to  use  ordinary  care  to  guard  it  so  as.  to 
prevent  injury  to  them. 

I  am  of  opinion  that  the  judgment  and  order  appealed  from 
should  be  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly:  I  concur  in  the  reversal  of 
the  judgment  and  order,  but  do  so  upon  the  ground  that  upon 
the  facts  appearing  in  the  record  the  deceased  was  a  trespasser 
upon  the  property  of  the  defendant  railway  company,  and  that 
the  defendant  owed  him  no  duty  while  he  was  there  other  than 
to  refrain  from  injuring  him  through  its  wanton  or  grossly 
negligent  conduct,  after  knowledge  of  his  presence.  In  my 
opinion  the  case  falls  within  the  principle  of  the  case  of  Dris- 
coU  V.  Clark,  32  JJont.  172,  80  Pac.  1,  373. 

Mb.  Justice  Holloway:  I  agree  with  the  conclusion  reached 
by  Mr.  Justice  Smith  and  with  the  doctrine  of  the  '*  Turntable 
Cases,"  when  expressed  as  I  think  it  should  be.  In  many  in- 
stances I  think  this  doctrine  has  been  carried  to  such  an  extent 
that  the  principle  involved  has  been  completely  overlooked.  It 
is  a  general  rule  that  the  owner  of  private  lands  does  not  owe 
any  positive  duty  to  trespassers.  His  duty  in  such  a  case  is 
of  a  negative  character — ^that  he  will  not  willfully  or  wantonly 
cause  injury.  But  to  the  general  rule  above  the  doctrine  of 
the  ''Turntable  Cases"  furnishes  an  exception;  for,  although 
the  injured  child  was  technically  a  trespasser,  the  trespass  is 
excused  by  what  is  deemed  the  land  owner's  implied  invitation 
extended  under  the  particular  circumstances.  At  present  I 
am  not  prepared  to  go  further  than  to  say  that  I  think  such 
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land  owner  should  be  held  liable  to  the  injured  child  only  in  a 
case  presenting  all  of  the  following  facts : 

(1)  That  the  injured  child  was  too  young  and  inexperienced 
to  appreciate  the  danger,  and  was  therefore  incapable  of  con- 
tributory negligence. 

(2)  That  the  injury  was  caused  by  an  unguarded,  dangerous 
machine,  or  other  dangerous  thing  peculiarly  attractive  to  chil- 
dren of  the  class  to  which  the  injured  one  belongs. 

(3)  That  the  land  owner  impliedly  invited  children  of  that 
class  to  come  upon  his  premises.  This  invitation  may  be  implied 
from  the  fact  that  the  land  owner  knew,  or,  in  the  exercise  of 
ordinary  care,  ought  to  have  known,  that  such  children  were 
in  the  habit  of  coming  on  his  premises  to  play  or  to  gratify  their 
childish  curiosity. 


CAELSTON,  Respondent,  v.  ST.  PAUL  FIRE  &  MARINE 

INSURANCE  CO.,  Appellant. 

(No.  2,500.) 
(Submitted  March  16,  1908.    Decided  March  28,  1908.) 

[94  Pac.  756.] 

Fire  Insurance — Adjustment  of  Loss — Arbitration  and  Award — 
Hearing — Notice — Appraisers — Agency. 

Fire  Insurance — Arbitration — Award — Hearing — Notice. 

1.  While  appraisers,  appointed  under  an  arbitration  clause  of  a  lire 
insurance  policy,  are  not  bound  bj  technical  rules  and  formalities,  they 
cannot  arbitrarily  fix  a  valuation  upon  property  destroyed,  without  re- 
gard to  its  character,  but  if  unacquainted  with  it  prior  to  its  destruc- 
tion, must  give  notice  of  the  time  and  place  of  their  meeeting  and  an 
opportunity  to  the  parties  to  be  heard;  otherwise  their  award  has  no 
validity. 

Same. 

2.  Where  the  person  whose  property  was  destroyed  by  fire  demanded 
of  the  appraisers,  appointed  pursuant  to  an  arbitration  clause  of  a 
policy  covering  the  building,  an  opportunity  to  offer  evidence  as  to  the 
construction  and  value  of  the  structure,  and  was  denied  it^  the  award 
made  by  them  was  invalid* 
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Same — ^Appraisers — ^Agency — ^EstoppeL 

3.  Appraisers,  selected  to  determine  the  value  of  a  building^  destroyed 
by  fire,  are  not  the  agents  or  representatives  of  the  parties  selecting 
them ;  therefore,  such  parties  are  not  estopped  to  complain  of  an  award 
made  by  such  appraisers. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  Thos. 
C.  Bach,  Judge. 

Action  by  Margaret  Carlston  against  the  St.  Paul  Fire  & 
Marine  Insurance  Company.  From  a  judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant  appeals.  Af- 
firmed, 

Messrs.  Carpenter,  Day  dk  Carpenter,  for  Appellant. 

Giting:  Sterling  v.  Oennan-Am.  Ins.  Co,,  69  N.  J.  Eq.  339, 
€0  Atl.  200;  Niagara  Fire  Ins.  Co.  v.  Boon,  76  Ark.  153,  88 
S.  W.  915;  American  Central  Ins.  Co.  v.  Landau,  62  N.  J.  Eq. 
73,  49  Atl.  738;  HaU  v.  Norwalk  Fire  Ins.  Co.,  57  Conn.  105, 
17  Atl.  356 ;  Stout  v.  Phoenix  Ins.  Co.,  65  N.  J.  Eq.  566,  56  Atl. 
691 ;  Van  Winkle  v.  Continental  Fire  Ins.  Co.,  55  W.  Va.  286, 
47  S.  E.  82 ;  Stemmer  v.  Scottish  Union  &  Nat.  Ins.  Co.,  33  Or. 
65,  49  Pac.  588,  53  Pac.  498 ;  Springfield  F.  it  M.  Ins.  Co.  v. 
Payne,  57  Kan.  291,  46  Pac.  315 ;  Bangor  Sav.  Bank  v.  Niagara 
Fire  Ins.  Co.,  85  Me.  68,  35  Am.  St.  Rep.  341,  26  Atl.  991,  20 
L.  R.  A.  650 ;  Townsend  v.  Greenwich  Ins.  Co.,  83  N.  Y.  Supp. 
909,  86  App.  Div.  323;  James  v.  Schroeder,  61  Mich.  28,  27 
N.  W.  850;  Cohh  v.  Dolphin  Mfg.  Co.,  108  N.  Y.  463,  15  N. 
E.  438;  Michels  v.  Western  Underwriters  Assn.,  129  Mich.  417, 
89  N.  W.  56 ;  Christianson  v.  Norwich  Union  Ins.  Co.,  84  Minn. 
526,  87  Am.  St.  Rep.  379,  88  N.  W.  16;  Redner  v.  New  York 
Fire  Ins.  Co.,  92  Minn.  306,  99  N.  W.  886 ;  Hartford  Fire  Ins. 
Co.  V.  Bonner,  56  Fed.  378,  5  C.  C.  A.  524. 

Messrs.  Walsh  &  Nolan,  for  Respondent. 

Giting:  4  Cooley's  Briefs  on  Insurance,  3648;  Continental 
Ins.  Co.  V.  Garrett,  125  Fed.  589,  60  C.  C.  A.  395;  Kaiser  v. 
Hamburg-Bremen  Ins.  Co.,  69  N.  Y.  Supp.  344,  59  App.  Div. 
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525;  Phoenix  Ins.  Co.  v.  Moore  (Tex.  Civ.  App.),  46  S.  W. 
1131 ;  Redner  v.  New  York  Fire  Ins.  Co.,  92  Minn.  306,  99  N. 
W.  886 ;  Chenowith  v.  Phoenix  Ins.  Co.,  12  Ky.  Law  Rep.  523 ; 
Palatine  Ins.  Co.  v.  O'Brien,  152  Fed.  922-925;  Bushey  v.  Cul- 
ler, 26  Md.  534;  Connecticut  Fire  Ins.  Co.  v.  Cohen,  97  Md. 
294,  99  Am.  St.  Rep.  445,  55  Atl.  675. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  action  to  recover  upon  a  fire  insurance  policy.  The 
amended  complaint  contains  two  causes  of  action.  The  first 
alleges  the  making  of  the  contract  of  insurance,  the  total  de- 
struction of  plaintiff's  dwelling-house,  that  plaintiff  performed 
all  the  conditions  of  the  contract  by  her  to  be  performed,  and 
that  no  part  of  the  amount  for  which  the  building  was  in- 
sured  by  the  defendant  has  been  paid.  The  second  cause  of 
action  repeats  the  allegations  of  the  first,  and,  in  addition,  al- 
leges that  pursuant  to  a  clause  in  the  policy  the  plaintiff  and 
defendant  undertook  to  have  the  value  of  the  property  de- 
stroyed ascertained  by  means  of  a  board  of  appraisers  consist- 
ing of  A.  P.  Ross  and  J.  Croxford,  one  member  of  which  board 
was  chosen  by  plaintiff,  and  one  by  defendant.  To  avoid  the 
effect  of  the  appraisement  made  by  this  board  the  complaint  in 
this  second  cause  of  action  alleges:  **That  the  said  Ross  and  the 
said  Croxford,  in  making  said  pretended  appraisement  and  esti- 
mate, did  not  at  any  time  or  at  all  give  to  the  plaintiff,  in  any 
manner  or  at  all,  notice  of  any  meeting  of  said  appraisers  Ross 
and  Croxford  at  which  they  would  hear  any  claims  of  the  plain- 
tiff or  any  evidence  she  might  care  to  submit  to  them,  or  any 
notice  whatever,  or  give  to  the  plaintiff  any  opportunity  what- 
ever, or  at  all,  to  present  any  evidence  or  proof  to  them  of  her 
loss,  or  evidence  or  proof  of  the  condition  or  value  of  said 
building  so  destroyed  by  fire,  or  any  opportunity  to  present  any 
proof  or  evidence  of  any  kind  whatsoever  or  at  all,  although 
plaintiff  requested  notice  of  any  meeting  of  said  appraisers  and 
an  opportunity  to  present  to  said  appraisers  evidence  in  said 
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matter,  and  plaintiff  was  at  all  times,  and  still  is,  ignorant  of 
any  meeting  of  said  appraisers  for  the  purpose  of  considering 
the  matter  referred  to  them,  or  to  hear  the  plaintiff  or  any 
witnesses  on  her  behalf  in  relation  thereo."  It  is  then  alleged 
that  subsequent  to  the  making  of  the  appraisement  by  the  board 
plaintiff  notified  the  defendant  that  she  would  not  be  bound 
thereby,  and  asked  for  a  new  appraisement,  which  was  refused. 

The  answer  to  this  complaint  admits  the  making  of  the  con- 
tract of  insurance  and  the  destruction  of  plaintiff's  building, 
but  denies  that  the  building  was  of  a  value  exceeding  $3,500, 
and  admits  that  no  part  of  the  loss  has  been  paid;  admits  that 
the  question  of  the  value  of  the  building  was  submitted  16  ap- 
praisers as  alleged  in  the  complaint.  It  is  then  alleged  in  the 
answer  that  the  appraisers  so  selected  met  and  went  to  thfr 
plaintiff's  place  of  residence  for  the  purpose  of  making  an  ap^ 
praisement,  of  which  plaintiff  had  knowledge;  that  before  mak- 
ing the  appraisement  plaintiff  discussed  with  the  appraisers- 
the  character  of  the  building  destroyed,  and  that  a  detailed 
estimate  of  the  size  and  character  of  such  building  and  its  con- 
struction, made  at  the  instance  of  plaintiff,  was  furnished  to 
the  appraiser  selected  by  plaintiff;  "that  plaintiff  had  full 
opportunity  and  advantage  to  communicate  to  the  said  ap- 
praisers all  information  which  she  desired  to  communicate  rela- 
tive to  the  condition  and  value  of  the  said  building."  It  is. 
alleged  that  the  appraisers  fixed  the  value  of  the  building  de- 
stroyed at  $3,532.25,  and  apportioned  the  amount  of  loss  to  be 
borne  by  defendant  at  $756.90,  a  tender  of  which  amount  is 
pleaded.  It  is  then  alleged  that  the  plaintiff  refused  to  ac- 
cept the  same. 

The  cause  was  tried  to  the  conrt  sitting  with  a  jury.  A  ver- 
dict for  plaintiff  in  the  sum  of  $1,000  and  interest  was  re- 
turned, and  judgment  rendered  and  entered  thereon.  From 
the  judgment  and  an  order  denying  it  a  new  trial,  defendant 
appeals. 

The  assignments  of  error  relate  to  the  sufficiency  of  the  com- 
plaint, to  the  giving  of  certain  instructions,  and  to  the  refusal 
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of  the  trial  court  to  give  certain  other  inBtructions  asked  by  the 
defendant;  but  in  their  brief  counsel  for  appellant  very  prop- 
erly say:  "These  several  specifications  of  error  present  but  one 
question,  viz.,  the  effect  of  the  award  as  made  by  the  appraisers 
of  the  value  of  the  property  destroyed  by  fire.*'  It  appears 
inferentially  that  there  was  other  insurance  upon  the  building, 
and,  if  plaintiff  was  bound  by  the  appraisement  made,  then  it 
may  be  assumed  that  the  apportionment  of  the  loss  for  which 
the  defendant  was  liable  was  correctly  made. 

There  is  not  any  substantial  confiict  in  the  evidence.  The 
plaintiff  selected  Boss  as  one  of  the  appraisers,  and  the  defend- 
ant selected  Croxford,  of  Salt  Lake  City,  as  the  other.  These 
two,  being  able  to  agree,  constituted  the  board  of  appraisers. 
A.  P.  Stark,  the  attorney  for  the  plaintiff,  notified  Ross  imme- 
diately after  his  appointment  that  plaintiff  desired  notice  of 
the  time  and  place  of  meeting  of  the  appraisers  in  order  that 
he  (Stark)  might  present  plaintiff's  claim.  Boss  was  not  a  wit- 
ness at  the  trial.  Croxford  testified  that  he  and  Boss  met  at 
Livingston,  and  went  to  plaintiff's  place  of  residence,  which 
was  near  the  site  of  the  burned  building,  and  that  "we  made 
inquiries  of  Mrs.  Carlston.  She  took  us  out  and  showed  us 
the  debris  and  where  the  building  had  stood;  showed  us  the 
foundation  that  was  left.  Prom  what  was  left  we  could  tell 
the  dimensions  of  the  house."  He  testified  at  first  that  a  re- 
quest to  present  testimony  before  the  appraisers  was  not  made 
of  him,  but,  when  asked  if  anything  was  said  about  a  hearing 
before  the  appraisers,  he  answered:  "I  don't  know.  It  is  so  un- 
usual in  any  appraisement." 

The  plaintiff  testified  that  when  the  appraisers  were  at  her 
residence  they  did  not  discuss  with  her  the  question  of  the  con- 
struction or  value  of  the  building  which  had  been  destroyed; 
that  they  did  not  visit  the  debris,  or  measure  the  foundation; 
that  at  the  time  there  was  not  anything  left  of  the  woodwork 
but  a  piece  4x6  which  had  been  in  the  front  porch;  that  some 
of  the  debris  had  been  hauled  away;  that  brick  and  mortar 
from  the  walls  and  the  stone  walls  of  the  foundation  were  there. 


37  Mont]     Cablston  v.  St.  Paul  Fnus  etc.  Ins.  Co.         123 

She  testified  that  when  the  appraisers  came  to  her  place  they 
remained  in  the  front  part  of  her  dwelling  while  she  was  pre- 
paring their  dinner.  She  said  further:  "When  the  dinner  was 
over,  I  thought  they  were  going  to  talk  about  the  house,  but 
they  pulled  right -out  to  town.  When  they  were  going  away, 
I  asked  them  if  I  should  come  to  town  with  them.  They  said 
it  was  not  necessary,  because  they  could  not  take  the  matter  up 
for  two  or  three  days.  They  never  measured  the  foundation, 
and  didn't  make  any  appraisement  there.  I  mistrusted  there 
was  something  wrong,  so  I  went  into  Livingston  the  next  morn- 
ing, and  I  caught  the  Salt  Lake  man  as  he  was  going  to  the 
train  the  next  morning  between  10  and  11  o'clock  at  Livingston. 
I  asked  him  about  the  estimate,  and  he  says:  'Tou  will  find 
out  from  Mr.  Ross. '  He  says  he  was  in  a  hurry  to  go.  I  went 
to  see  Mr.  Boss  then,  and  he  said  they  had  arrived  at  a  result, 
and  he  said  he  had  no  estimate  made  out.  I  asked  him  to  give 
me  an  estimate  in  writing,  and  he  said  he  hadn't  made  it  out, 
but  if  I  would  wait  till  the  next  day  he  would  fix  it  for  me. 
•  •  •  I  told  Mr.  Croxford  when  he  was  at  the  ranch  that 
I  wanted  to  introduce  witnesses,  and  he  told  me  there  was  time 
enough  to  bring  them  in.  I  followed  them  out  of  the  house, 
and  I  told  them  I  wanted  to  produce  evidence,  and  he  said  it 
was  time  enough  to  come  the  next  day.  •  •  •  i  could  have 
brought  men  before  the  appraisers  that  worked  on  the  house  and 
helped  to  build  it.  There  was  another  neighbor  by  the  name  of 
Kauffman  I  wanted  to  bring  before  the  appraisers.  He  knew 
how  the  house  was  built.  •  •  •  They  haven't  got  windows 
enough  in  the  house  on  their  estimate.  I  just  know  there  is  a 
lack  of  everything  there.  If  I  could  have  appeared  before  the 
appraisers  that  day  when  they  were  on  the  ground,  I  could 
have  brought  two  neighbors  (one  of  them  helped  to  build  the 
house),  and  I  could  have  explained  myself  what  kind  of  mate- 
rial was  in  the  house  and  the  number  of  windows  and  doors. 
Boss'  list  does  not  contain  a  correct  statement  of  the  various 
kinds  of  materials  used  in  the  house.  It  is  incorrect  in  that 
we  had  twenty  windows  in  the  house,  and  I  believe  he  has  got 
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ten  or  eleven.  We  had  wide  stairs  and  doors,  and  he  has  got 
doors  of  the  cheapest  kind  in  there.''  She  further  testified:  ''I 
told  Mr.  Boss  about  the  building,  all  I  could.  I  asked  him  if 
Mr.  Hombeck's  figures  were  right,  and  he  looked  all  his  figures 
over  and  he  says:  'He  hasn't  got  the  figures  high  enough.'  He 
said  he  couldn't  built  the  house  for  that  money." 

Plaintiff  also  introduced,  as  a  witness  in  her  behalf,  F.  S. 
Hombeck,  an  architect  and  builder  at  Livingston  who  had  seen 
the  building  while  it  was  standing,  and  who  spent  two  days  at 
plaintiff's  residence  viewing  the  ruins,  making  measurements, 
and  making  diagrams  and  drawings  from  which  he  interrogated 
the  plaintiff  as  to  the  plans  of  the  house  and  the  materials  used 
in  its  construction.  Based  upon  the  information  he  received, 
Hombeck  made  a  detailed  statement  of  the  materials  necessary 
to  be  used  in,  and  the  cost  of,  reproducing  the  building.  His 
estimate  of  the  value  of  the  building  before  its  destruction,  based 
upon  his  statement  of  the  cost  of  reproducing  it,  was  $5,236.24. 
A  copy  of  his  estimate  was  furnished  to  C.  M.  Day,  a  builder 
at  Livingston,  who,  at  the  instance  of  the  agent  of  defendant, 
also  made  a  detailed  estimate  of  $3,695.43  as  the  cost  of  re- 
producing the  building.  Concerning  Mr.  Day  the  plaintiff  testi- 
fied :  **Mr.  Day  did  not  come  down  to  the  ranch.  He  figured  my 
house  at  one-story,  and  I  told  him  it  was  two.  He  said  he  did 
not  know  it  had  two  stories." 

Ross,  one  of  the  appraisers,  made  out  an  itemized  list  for  the 
appraisers  of  the  materials  necessary  to  be  used  in,  and  the 
cost  of,  reproducing  the  building,  and  from  that  the  appraisers 
estimated  the  value  of  the  building  before  its  destruction  at 
$3,532.25.  So  far  as  this  record  discloses,  the  only  informa- 
tion which  the  appraisers  had  upon  which  to  make  their  esti- 
mate or  appraisement  was  (a)  Hombeck's  estimate;  (b)  Day's 
estimate ;  and  (c)  such  lYiformation,  if  any,  as  they  gained  from 
their  visit  to  plaintiff's  premises.  That  the  appraisers  did  not 
follow  the  Hombeck  or  the  Day  estimate  either  in  regard  to 
the  quantity  or  quality  of  the  materials  will  be  made  apparent 
by  a  few  illustrations: 
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Day's  Apprais- 
Hornbeck'i  Esti-  en'Esti- 
Estimate.       mate.        mate. 

Dimension  lumber,  feet 19,599  14,834  10 J67 

Flooring,                    "    3,140  2,800  2,500 

Shingles,  number 24,000  23,000  18,000 

Windows,      "      20  19  16 

Wainscot,  yalue $106.20  $  90.72  $  70.60 

Flooring,       **      219.80  182.00  137.50 

Painting,      <<      263.95  237.00  192.00 

With  these  facts  before  ns,  including  the  fact  that  the  ap- 
praisers  declined  to  grant  the  plaintiff  a  hearing,  we  are  called 
upon  to  answer  the  only  question  propounded  by  counsel  for 
the  appellant:  What  was  the  effect  of  the  award  as  made  by 
the  appraisers  t  In  the  first  place  it  is  suggested  by  counsel 
for  appellant  that  no  useful  purpose  would  have  been  served 
by  granting  a  hearing  to  the  plaintiff,  since  she  had  told  Boss, 
one  of  the  appraisers,  all  she  knew  about  the  building,  and 
had  furnished  the  appraisers  with  Hombeck's  detailed  estimate; 
but  it  may  be  said  in  reply  that  the  appraisers  did  not  follow 
Hombeck's  estimate  either  as  to  the  quantity  or  quality  of  the 
materials,  and,  although  plaintiff  herself  had  told  Ross  all  she 
knew  of  the  building,  it  is  not  apparent  that  she  knew  much 
about  it.  She  purchased  the  building  after  its  construction. 
She  does  say  that  she  could  have  produced  the  evidence  of  wit- 
nesses who  knew  how  the  house  was  built,  some  of  whom  worked 
on  its  construction. 

The  cases  cited  by  counsel  may  fairly  be  said  to  fall  within 
one  of  three  classes,  and  these  may  be  easily  illustrated:  (1)  If 
the  appraisers  had  been  sent  to  estimate  the  value  of  plain- 
tiff's building  before  its  destruction,  then,  being  experts — ex- 
perienced builders — ^it  is  easy  to  understand  that  a  hearing 
would  have  been  useless;  for  the  appraisers  could  have  made 
exact  measuremeuts  of  the  size  of  the  building,  and  could  have 
observed  and  determined  the  character  and  quantity  of  the 
materials  used  in  its  construction.  Under  such  circumstances 
the  authorities  are  practically  uniform  in  holding  that  a  hear- 
ing need  not  be  granted.  A  typical  case  of  this  class  is  James 
V.  Schroeder,  61  Mich.  28,  27  N.  W.  850.     (2)  Or,  suppose 
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that  the  building  had  been  only  partially  destroyed,  and  suffi- 
cient of  it  remained  to  disclose  to  the  appraisers  the  size,  gen- 
eral character  of  architecture,  and  the  quality  of  the  materials 
used  in  its  construction,  then  the  same  rule  as  stated  above 
would  apply,  and  for  the  same  reasons.  (3)  The  cases  of 
this  class  are  practically  uniform  in  holding  that  it  is  a  general 
rule  that  in  cases  where  the  appraisers,  unacquainted  with  the 
property,  are  selected  to  estimate  a  loss  arising  from  the  total 
destruction  of  the  property,  notice  of  the  time  and  place  of  the 
meeting  of  the  appraisers,  and  an  opportunity  to  the  parties  to 
b«  heard,  are  essential  to  the  validity  of  the  award.  (See  4 
Cooley's  Briefs  on  Insurance,  3648,  where  the  cases  are  col- 
lected.) The  reason  for  this  rule  will  appear  at  once.  In 
Continental  Ins.  Co.  v.  Oarrett,  125  Fed.  589,  60  C.  C.  A.  395, 
it  is  said:  ''In  the  present  case  the  arbitrators  were  to  ascer- 
tain and  appraise  the  sound  value  of  a  brick  dwelling  which 
had  been  so  completely  destroyed  by  fire  as  that  substantially 
nothing  remained  of  the  woodwork,  inside  or  out.  The  walls 
themselves  were  in  part  fallen.  Thus  a  mere  examination  of 
the  premises  could  not,  on  the  evidence  in  this  record,  have 
informed  them  as  to  the  character  of  the  finishing  of  the  in- 
terior work  and  its  condition  before  the  fire.  The  appraisers 
were  experienced  contracting  builders;  but,  without  some  evi- 
dence, how  was  it  possible  for  them  to  know  the  sound  value 
or  the  loss  and  damage!  Under  such  circumstances,  appraisers 
should  give  notice  to  both  parties  of  the  time  and  place  of 
hearing,  and  require  evidence  in  respect  of  facts  which  they 
could  not  otherwise  know." 

Of  course,  if  the  property  owner  has  already  given  to  the 
appraisers  all  the  pertinent  information  he  possesses  or  is  able 
to  produce,  he  cannot  be  heard  to  complain;  likewise  he  might 
expressly  waive  notice  (Vincent  v.  German  Ins.  Co.,  120  Iowa, 
272,  94  N.  W.  458),  or  by  implication  be  deemed  to  have  waived 
notice,  and  other  circumstances  might  arise  which  would  obviate 
the  necessity  of  giving  such  notice  (Stout  v.  Phoenix  Assur.  Co., 
65  N.  J.  Eq.  566,  56  Atl.  691).    But  none  of  these  circum- 
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stances  militate  against  the  role  itself.  Of  course,  if  the  plain- 
tiff in  this  instance  had  actually  been  given  an  opportunity  to 
be  heard,  her  mere  statement  that  she  desired  to  call  witnesses 
and  offer  testimony  would  not  have  been  suflScient.  {Van 
Winkle  v.  Continental  Fire  Ins.  Co.,  55  W.  Va.  286,  47  S.  B. 
82;  Stemmer  v.  Scottish  etc.  Ins.  Co.,  33  Or.  65,  53  Pac.  498.) 
But  no  matter  what  preparation  she  had  made  to  present  her 
case,  if  she  was  not  given  the  opportunity  to  be  heard^  her  ef- 
forts would  not  have  availed  her. 

We  adopt  the  language  of  Chancellor  Kent  in  Underhill  y. 
Van  Cortlandt,  2  Johns.  Ch.  (N.  Y.)  339,  as  follows:  "The 
decision  by  arbitration  is  the  decision  of  a  tribunal  of  the  par- 
ties' own  choice  and  election.  It  is  a  popular,  cheap,  convenient 
and  domestic  mode  of  trial,  which  the  courts  have  always  re- 
garded with  liberal  indulgence.  They  have  never  exacted  from 
these  unlettered  tribunals — ^this  rusticum  forum — ^the  observance 
of  technical  rule  and  formality.  They  have  only  looked  to  see 
if  the  proceedings  were  honestly  and  fairly  conducted,  and,  if 
that  appeared  to  be  the  case,  they  have  uniformly  and  uni- 
versally refused  to  interfere  with  the  judgment  of  the  arbitra- 
tors." But  we  also  assert  that  it  is  a  general  rule  that  the 
appraisers  cannot  arbitrarily  fix  a  valuation  upon  property 
without  regard  to  the  character  of  the  property,  and  this  upon 
the  plainest  principles  of  reason. 

There  is  not  any  force  in  the  suggestion  that  plaintiff  cannot 
complain  since  she  herself  selected  one  of  the  appraisers.  The 
appraisers  are  not  in  any  sense  the  agents  or  representatives 
of  the  parties  who  select  them.  {Connecticut  Fire  Ins.  Co,  v. 
Cohen^  97  Md.  294,  99  Am.  St.  Rep.  445,  55  Atl.  675.) 

We  think  the  present  case  falls  squarely  within  the  rule  an- 
nounced in  the  third  class  of  cases  above.  There  was  not  any- 
thing left  of  the  building  from  which  the  appraisers  could  have 
ascertained  its  value.  The  plaintiff  demanded  a  hearing,  and 
was  denied  it  She  had  evidence  which  she  desired  to  offer, 
and  the  appraisers  should  have  given  her  the  opportunity  to 
fairly  present  her  claim.    Under  the  facts  disclosed  by  this 


128  SiOTH  V.  Billings  Sugab  C!o.        [Mar.  T.  '08 

record  we  think  the  award  was  not  binding  apon  her.  There 
was  sufficient  evidence  of  the  value  of  the  building  to  go  to  the 
jury. 

We  find  no  error  in  the  record.    The  judgment  and  order  are 
affirmed* 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 


SMITH,  Respondent,  v.  BILLINGS  SUGAR  CO.,  Appellant. 

(No.  2,514.) 
(Submitted  March  17,  1908.    Decided  March  28,  1908.) 

[94  Pae.  839.] 

Contracts — Action  for  Breach — Complaint — Insufficiency. 

Contract — Action  for  Breach — Gronnds  of  Action. 

1.  Where  plaintiff  had  agreed  to  plant  a  certain  number  of  acres  of 
hiB  land  in  beets,  to  be  grown,  harvested  and  delivered  under  the  super- 
Tision  of  defendant  sugar  company 's  agents,  and  defendant  had  advised 
plaintiff  to  wait  for  experienced  laborers  whom  defendant  would  fur- 
nish  for  the  work,  and  not  to  employ  inexperienced  men,  and  plaintiff 
waited,  there  could  be  no  recovery  for  a  partial  failure  of  the  crop  on 
the  ground  of  defendant's  default  in  negligently  causing  delay  in  plain- 
tiff's obtaining  laborers,  where  it  did  not  appear  that  plaintiff  could 
have  procured  other  laborers  who  could  have  done  his  work,  or  that 
he  would  have  suffered  less  if  defendant's  advice  had  not  been  given, 
and  where  it  was  not  claimed  that  any  damage  resulted  from  the  giv- 
ing of  such  advice  or  plaintiff's  acting  upon  it. 

Same. 

2.  The  gravamen  of  the  complaint  in  the  above  action  having  been 
that  the  diminished  yield  was  occasioned  by  the  failure  of  the  defend- 
ant company  to  furnish  experienced  laborers  in  time  for  cultivating  the 
crop,  and  had  refused  to  properly  instruct  them  after  they  were  fur- 
nished as  it  had  agreed  to  do,  a  judgment  could  not  be  recovered  upon 
the  tlicory  of  the  case  entertained  by  the  court,  that  defendant  misin- 
structed  plaintiff  as  to  the  growing  of  the  crop. 

Same. 

3.  Under  the  agreement  above  referred  to,  it  was  plaintiff's  duty  to 
furnish  laborers  in  time  to  do  the  work;  and  hence  he  could  not  re- 
cover damages  based  upon  defendant's  alleged  failure  to  furnish  such 
laborers  in  proper  time,  and  to  properly  instruct  them  after  they  were  fur- 
nished, since  it  was  impossible  to  say  what  portion  of  the  damages 
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reBulted  from  the  fault  of  def eadaQ^  and  what  from  the  fault  oi  plain- 
tiff  himself. 

Same — ^Pleadisgfl — Complaint — Insufficiency. 

4.  Plaintiff's  mere  allegation  that  defendant  company's  agents  failed 
to  properly  instruct  the  laborers  .in  thinning,  hoeing  anl  bunching  the 
beets  ivas  insufficient  to  show  defendant  to  have  been  in  the  wrong; 
sinee  defendant 's  agents  may  have  given  what  they  deemed  to  be  proper 
instructions^  and,  if  they  exercised  their  best  judgment,  they  could  not 
be  held  to  account  by  reason  of  an  honest  mistake  in  judgment. 

flame — Construction — ^Intention  of  Parties. 

5.  Plaintiff,  in  the  action  referred  to  above,  agreed  with  a  third  per* 
eon  that  the  latter  should  furnish  laborers  to  do  the  particular  work 
of  bunching,  thinning  and  hoeing  the  beets.  The  latter  agreement 
Specified  minutely  just  when  and  how  the  work  shoujld  be  done,  and 
what  kind  of  tools  should  be  used,  thus  showing  that  plaintiff  ful^  un- 
derstood what  was  required  ef  laberera  engaged  in  anch  work.  Sek^ 
in  an  action  for  breach  of  the  contract,  that  the  parties  never  con- 
templated that  defendant  should  send  its  agents  into  plaintiff's  field 
t^  wtjruct  the  laborers  bow  to  hnnch,  thin  ai^  ¥o«  th^  b^ti^ 

(Smithi  f;  Dissenting.) 

^ppe^  from  Duirict  Cowrie  7€llowstan%  Ce^niy;  Sydneff 
Pa9,  Judg$. 

AcTiQV  hy  N,  B.  Smith  against  the  Billing  Sugar  Company. 
Vwm  ft  judgmettt  twr  plaintiff,  def eudant  appeals.    Seversed. 

Mr,  Q,  W.  Qodd(ir4,  md  Mr.  M.  5.  Gunn^  for  Appetlant 

The  law  requires  that  a  complaint  should  furnish  a  criterion 
or  basis  for  the  determination  of  damages.  Where  the  com- 
plaint alleges  a  breach  of  a  contract,  but  does  not  furnish  any 
basis  for  determining  the  amount  of  damages  resulting  there- 
from, nominal  damages  only  can  be  recovered.  iCarron  ▼. 
Clark,  14  Mont.  301,  36  Pac.  178;  13  Cyc.  173;  Weissinger  v. 
Mansur  etc.  Implement  Co.,  75  Miss.  64,  21  South.  757;  Carson 
y.  Texas  Installment  Co.  (Tex.  Civ.  App.)^  34  S.  W.  762,) 
Where  the  evidence  furnishes  no  basis  for  a  determination  of 
damages,  only  nominal  damages  can  be  recovered.  (13  Cyc.  214  j 
yVaison  v.  Colusa  etc.  Co.,  31  Mont.  513,  79  Pac.  14 ;  Knowles  v. 
Leggett,  7  Colo.  App.  265,  43  Pac.  154;  McAninch  v.  Hamil- 
ton, 1  Ind.  App.  429,  27  N.  E.  719 ;  Wittenburg  v.  Mollyneaux, 
65  Neb.  429,  75  N.  W.  835 ;  Hublard  v.  Minneapolis,  47  Minn. 
393,  60  N.  W.  349;  Hancock  v.  HubbeU,  71  Cal.  537,  12  Pac 

Mont.,  Vol.   87 — ^9 


130  Smith  v.  Billings  Sugar  Co.        [Mar.  T.  *08 

618;  South  African  Reduction  Co,  v.  Peck,  120  Fed.  88,  56 
C.  C.  A.  494;  Mergenthaler  v.  Printing  Co.,  61  Kan.  860,  59 
Pac.  1066.) 

Mr.  Harry  A.  Oroves,  for  Respondent. 

That  construction  which  sustains  and  vitalizes  an  a^eement 
should  be  preferred  to  that  which  strikes  down  and  paralyzes  it. 
(United  States  Fidelity  Co.  v.  Board  of  Commrs.,  145  Fed.  144.) 
Every  provision  of  the  instrument  should  be  given  its  ordinary 
meaning  and  effect,  if  possible,  and  no  part  should  perish  by 
construction.  The  practical  interpretation  of  the  contract  by 
the  parties,  while  they  are  engaged  in  its  performance  and  be- 
fore any  controversy  concerning  it  has  arisen,  is  one  of  the 
most  satisfactory  tests  of  its  meaning,  and  courts  may  gen- 
erally adopt  that  construction  with  safety.  (Vinta  Tunnel  Co. 
V.  Ajax  Oold  Min.  Co.,  141  Fed.  563 ;  Manhattan  Life  Ins.  Co. 
V.  Wright,  126  Fed.  82,  61  C.  C.  A.  138;  Schindler  v.  Green 
(Cal.  App.),  82  Pac.  631.)  The  theory  of  implied  covenants, 
is  well  illustrated  by  the  case  of  Lawler  v.  Murphy,  58  Conn. 
294,  20  Atl.  457,  8  L.  R.  A.  113 ;  see,  also,  McCartney  v.  Class- 
ford,  1  Wash.  579,  20  Pac.  423;  Wildman  Mfg.  Co.  v.  Adams* 
Top  Cutting  Machine  Co.,  149  Fed.  201 ;  Norfolk  &  N.  B.  Hosiery 
Co.  V.  Arnold,  64  N.  J.  L.  254,  45  Atl.  608 ;  Miller  v.  Board  of 
Commrs.,  17  Colo.  App.  120,  67  Pac.  347;  Schindler  v.  Green 
(Cal.  App.),  82  Pac.  631;  Kioux  v.  Ryegate  Brick  Co.,  72  Vt. 
148,  47  Atl.  406. 

The  case  was  tried  upon  the  theory  that  the  pleadings  wero 
sufficient.  Counsel  having  assumed  this  position  during  the 
trial  cannot  now  be  permitted  to  change.  {City  of  Helena  v. 
Brule,  15  Mont.  429,  39  Pac.  456,  832;  Durfee  v.  Harper,  22. 
Mont.  354,  56  Pac.  582;  Finch  v.  Keiit,  24  Mont.  268,  61  Pac. 
653;  Talhott  v.  Butte  City  Water  Co.,  29  Mont.  17,  73  Pac. 
1111;  Flannery  v.  Campbell,  30  Mont.  172,  75  Pac.  1109; 
Ayotte  V.  Nadcau,  32  Mont.  498,  81  Pac.  145;  Van  Vranken. 
V.  Granite  County,  35  Mont.  427,  90  Pac.  164.) 


87  Mont]  Smith  v.  Billings  Sugar  Co.  131 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
eonrt. 

This  is  an  action  for  damages  for  the  breach  of  a  contract. 
The  complaint  alleges  in  paragraph  1  the  corporate  existence 
of  the  defendant  company;  in  paragraph  2,  that  the  beet  grow- 
ers in  the  vicinity  of  the  factory  at  Billings  had  not  had  any 
experience  in  growing  sugar  beets  prior  to  1906 ;  in  paragraph 
3,  that  in  July,  1905,  a  contract  in  writing  was  entered  into 
between  the  company  and  this  plaintiff,  the  only  material  por- 
tions of  which  contract  are  that  plaintiff  should  plant  a  certain 
amount  of  land  to  beets  during  each  year  for  five  years,  that 
the  beets  should  be  planted,  grown,  harvested  and  delivered  un- 
der the  instructions  and  under  the  general  supervision  of  agents 
of  the  company.  In  paragraph  4  it  is  alleged  that  during  the 
season  of  1906  the  plaintiff  planted  the  required  acreage  in 
beets,  and  that  he  "otherwise  fully  kept  and  performed  the 
conditions  in  said  contract  contained  on  his  part  to  be  kept 
and  performed."  In  paragraph  5  it  is  alleged  that  during 
1906  there  were  not  any  laborers  in  Yellowstone  county  ex- 
perienced in  bunching,  thinning,  or  hoeing  sugar  beets,  except 
such  as  were  imported  by  the  company.  It  is  then  alleged: 
**In  compliance  with  the  provisions  of  said  contract,  the  de- 
fendant company,  by  its  agents  and  servants,  instructed  the 
plaintiff  not  to  employ  any  labor  which  had  had  no  experience 
in  the  bunching,  thinning,  or  hoeing  of  sugar  beets,  but  to 
wait  and  accept  the  experienced  laborers  imported  by  the  de- 
fendant company;  that  said  defendant  company,  by  its  agents 
and  servants,  represented  to  plaintiff  that  such  laborers  would 
be  supplied  him  in  sufficient  numbers  and  in  ample  time  to 
properly  bunch,  thin  and  hoe  his  said  sugar  beets,  and  the 
plaintiff  relied  upon  such  representations  of  the  defendant  com- 
pany and  so  waited."  In  paragraph  6  it  is  alleged  that  the 
company  negligently  failed  to  supply  such  laborers  until  about 
June  20th,  whereas  they  should  have  been  supplied  about  May 
15th,  and  that  plaintiff  did  not  know  such  laborers  had  not  been 
supplied  in  time  until  it  was  too  late.    In  paragraph  7  it  is 


132  Smith  v.  Billinqs  Suoab  CJo.        [Mar.  T.  '08 

alleged  that  the  laborers  actually  furnished  by  the  company 
were  inexperienced;  and  that,  although  demand  was  made  upon 
the  company  to  properly  instruct  them,  it  failed  and  refused  to 
do  so.  In  paragraph  8  it  is  alleged  that  for  the  season  of 
1906  plaintiff's  land  only  yielded  a  small  fraction  over  eighty- 
six  tons  of  sugar  beets,  for  which  he  received  $257.03.  The 
only  other  paragraph  of  the  complaint  reads  as  follows:  "(9) 
That,  had  the  defendant  company,  its  agents  and  servants  sup- 
plied said  laborers  at  the  time  they  should  have  been  supplied 
and  had  properly  instructed  them  in  the  bunching,  thinning  and 
hoeing  of  said  beets,  said  land  during  the  year  1906  would  have 
produced  360  tons  of  beets  in  good  condition  of  eighty  per  cent 
purity  containing  fifteen  per  cent  or  more  sugar,  for  which 
the  plaintiff  would  have  received  $1,626.05,  pursuant  to  said 
contract."  The  prayer  is  for  $1,369.02,  the  difference  between 
what  plaintiff  actually  received  for  his  beets  and  the  amount 
which  he  claims  in  paragraph  9  above  he  ought  to  have  re- 
ceived. 

To  this  complaint  there  was  interposed  a  general  demurrer, 
which  was  overruled.  An  answer  was  filed  which  admits  the 
allegations  of  paragraphs  1,  3,  and  8,  and  denies  all  the  other 
allegations  of  the  complaint.  Some  matters  in  affirmative  de- 
fense were  also  set  forth.  The  cause  was  tried  to  the  court 
sitting  with  a  jury.  A  verdict  was  returned  in  favor  of  the 
plaintiff  for  $788.98,  and  judgment  was  rendered  and  entered 
thereon,  from  which  judgment  and  an  order  denying  it  a  new 
trial  the  defendant  appeals. 

The  principal  contention  made  in  this  court  is  that  the  plead- 
ings do  not  support  the  judgment.  The  following  instructions, 
given  to  the  jury,  will  fairly  indicate  the  theory  of  the  case 
entertained  by  the  trial  court:  *'  (2)  You  are  instructed  that  if 
the  defendant  company  misinstructed  the  plaintiff  in  growing 
the  said  beets,  and  that  the  plaintiff  relied  upon  such  instruc- 
tions and  followed  the  same,  and  you  further  find  that  the  plain- 
tiff's diminished  yield  of  beets,  if  such  was  the  fact,  was  due 
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to  snch  inatmctioiM,  then  your  verdict  mturt  be  for  the  plam- 

^^  Among  other  things,  the  oonrt  in  instruetion  No.  5  said: 
"There  was  no  obligation  on  the  part  of  the  defendant  to  for- 
nish  laborera  to  cultivate,  bonch,  thin  or  hoe  the  beets  of  tte 
plaintiff."  M  the  pleadings  justify  fliis  theory,  the  judgment 
and  order  should  be  aflSmed.  If  they  do  not,  then  there  must  be 
a  reversal 

There  cannot  be  any  questiim  but  what  under  the  terms  flf 
the  written  contract  of  July,  1905,  the  company  was  not  under 
any  obligation  to  furnish  laborers  for  plaintiff  to  cultivate, 
tunch,  thin  or  hoe  the  beets  planted  by  him.    This  leaves  but 
a  single  question  for  solution,  via.:  "What  particular  term  or 
terms  of  the  contract  of  July,  1905,  did  the  company  breach, 
and  thfereby  cause  the  plaintiff  to  suffer  the  damage  of  which 
he  complains  t    It  is  said  by  counsel  for  plaintiff  that  the  com- 
pany violated  those  terms  of  thfe  contract,  which  pfovide  that, 
the  plaintiff's  crop  should  be  t>feBted,  gtowh,  harvested  and 
delivered  according  to  the  in^rufetibns  <toa  under  the  general 
•upervttion  of  the  agents  of  the  company.    It  fa  said  that  this 
imposed  upon  the  company  an  obligation  to  give  proper  instmc 
tions  relating  to,  and  ettrcise  proper  supervision  over,  the  plant- 
m«,   growing,   harvesting  and   delivering  of  plaintiff's   crop 
Whether  this  is  the  correct  interpretation  of  those  terms   or 
whether  thejr  merely  gave  to  the  company  the  option  to  give 
•uch  instructions  and  exei-cise  such  supervision,  is  not  of  veiy 
much  consequence  on  this  appeal.    For  the  purpose  of  this  ap- 
peal  we  may  assume,  without  deciding,  that  plaintiff's  interpre- 
tatioli  is  correct. 

T^ere  is  not  any  complaint  made  of  any  failure  on  the  part 
^the  company  to  exercise  proper  supervision  as  such.  In- 
TT"^  No^<^<rted  above,  discloses  the'only  complaint  upon 
which  a  ve^dwt  for  plaintiff  could  rest,  and  that  is  that  the 
wmpany  misinstfucted  th*  plaintiff  as  to  the  growing  of  the 
^p  of  b^  tod,  by  reason  of  such  misinstructions,  the  plain- 
tiff  was  damaged.    What  are  the  misinatr„,.f,n,.. .._  ,  , 


134  Smith  v.  Billings  Sugab  Co.        [Mar.  T.  '08 

the  complaint,  and  what  damages  are  predicated  upon  the  samet 
In  the  brief  of  respondent  it  is  said  that  the  complaint  alleges 
two  particulars  in  which  the  company  was  in  default:  **(!) 
Negligently  causing  delay  in  respondent  obtaining  laborers. 
(2)  Failing  to  instruct  such  laborers  after  respondent  had  re- 
quested them  so  to  do."  These,  then,  form  the  respondent's 
contentions  in  this  court.  But  we  think  the  first  of  these  has 
no  existence  in  fact  in  the  record.  We  are  unable,  by  any  analy- 
sis we  can  make  of  the  complaint,  to  discover  this  first  conten- 
tion. It  is  true  the  complaint  alleges  that  the  company  advised 
the  plaintiff  to  wait  for  the  experienced  laborers  which  the  com- 
pany would  furnish;  but  there  is  not  any  suggestion  in  the 
complaint  that  plaintiff  could  have  procured  other  laborers  who 
could  have  done  his  work  if  this  advice  had  not  been  given.  On 
the  contrary,  the  complaint  does  allege  that  there  were  not  any 
experienced  laborers  in  Yellowstone  county,  except  such  as  were 
imported  by  the  company.  There  is  not  any  allegation  that 
plaintiff  would  have  suffered  less  than  he  did  if  the  company 
had  not  given  him  the  advice.  Neither  is  there  any  claim  that 
any  damage  resulted  from  the  giving  of  such  advice,  or  plain- 
tiff's acting  upon  it.  The  only  contention  made  by  the  com- 
plaint is  that  the  diminished  yield  was  occasioned  by  the  failure 
of  the  company  to  furnish  the  laborers  in  time,  and  its  refusal 
to  properly  instruct  them  when  furnished. 

We  have  searched  the  complaint  in  vain  for  any  allegation 
that  the  company  misinstructed  the  plaintiff  in  any  particular. 
Of  course,  the  word  **misinstruct,"  as  understood  and  used  by 
the  learned  judge  of  the  trial  court,  means  to  instruct  amiss, 
to  give  wrong  or  improper  instructions.  (Webster's  Inter- 
national Dictionary.)  Now,  wherein  does  the  complaint  allege 
that  the  company  instructed  the  plaintiff  amiss  or  gave  him 
wrong  or  improper  instructions  Y  It  is  alleged  in  the  complaint, 
as  set  forth  above,  that  the  company  instructed  the  plaintiff 
not  to  employ  inexperienced  labor  to  do  his  work;  but  there  is 
not  any  semblance  of  an  allegation  that  this  was  improper.  It 
is  also  alleged  that  the  company  in  effect  said  to  the  plaintiff: 
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''Wait,  and  we  will  famish  experienced  laborers  in  sufficient 
nnmbers  and  in  ample  time  to  do  your  work" — and  that  plain- 
tiff relied  upon  such  representations  and  waited.  The  only 
representations  which  it  is  claimed  that  the  company  made, 
and  upon  which  the  plaintiff  relied,  were  that  it  would  furnish 
sufficient  experienced  laborers  in  proper  time  to  do  the  plaintiff's 
work.  Then  it  is  alleged  that  the  company  negligently  failed 
to  supply  such  laborers  until  about  June  20th,  whereas  they 
should  have  been  furnished  about  May  15th;  that,  when  fur- 
nished, it  was  too  late  to  remedy  the  injury  done;  that  the  la- 
borers actually  furnished  by  the  company  in  June  were  in- 
experienced; and  that,  when  demand  was  made  upon  it  to  prop- 
erly instruct  such  laborers,  the  company  failed  and  refused  to 
do  so.  There  is  not  any  contention  made  that  these  representa- 
tions, made  by  the  company  and  upon  which  the  plaintiff  re- 
lied, were  false  or  wrongful.  There  is  not  any  allegation  that 
they  were  made  fraudulently  or  for  the  purpose  of  deceiving 
the  plaintiff.  For  aught  that  appears  from  the  complaint,  they 
were  made  in  the  utmost  good  faith,  and  with  the  intention  on 
the  part  of  the  company  to  fully  carry  them  into  effect. 

The  gravamen  of  the  complaint  is  that  the  company  negli- 
gently failed  to  keep  its  promise,  in  that  (a)  it  did  not  furnish 
experienced  laborers  in  time,  and  (b)  it  did  not  properly  in- 
struct the  laborers  actually  furnished.  That  this  was  the  un- 
derstanding of  the  complaint  entertained  by  the  plaintiff  him- 
self is  manifest  from  the  fact  that  his  only  claim  for  damages 
is  based  upon  the  failure  of  the  company  in  these  two  particu- 
lars; for  there  is  not  any  claim  made  that  damages  resulted 
from  any  act  or  thing  done  or  omitted,  except  as  set  forth  in 
paragraph  9,  quoted  above.  Does  either  of  the  acts  of  omission 
stated  above,  or  do  both  when  considered  together,  furnish 
plaintiff  a  ground  for  his  claim  for  damages!  Consideration 
of  the  first  of  these  acts  of  omission  was  entirely  withdrawn 
from  the  jury,  and  properly  so,  by  the  instruction  last  quoted 
above.  The  jury,  then,  must  of  necessity  have  based  the  ver- 
dict upon  the  failure  of  the  company  to  properly  instruct  the 
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laborers  **iii  bnnching,  thinning  and  homing"  the  be^ts.  And 
this  is  conclusive  of  this  appeal,  even  assmning  (which  l/ee  do 
not)  that  the  company,  under  the  contract  of  July,  1905,  owed 
the  duty  to  plaintiff  to  instruct  the  men.  The  duty  to  furnish 
the  laborers  in  proper  time  devolved  upon  the  plaintiff  himself  j 
and,  since  the  complaint  alleges  that  the  damages  resulted  from 
the  failure  to  furnish  the  laborers  in  proper  time,  coupled  with 
the  company's  failure  to  properly  instruct  them,  it  is  impossi* 
ble  to  say  what,  if  any,  portion  of  the  damages  resulted  froiti 
the  fault  of  the  company,  and  what  portion  from  the  fault  of  the 
plaintiff  himself. 

It  is  to  be  observed,  too,  that  complaint  is  not  made  of  th^ 
failure  of  the  company  to  instruct  plaintiff's  laborers,  but  only 
of  its  failure  to  propBtly  instruct  them.  It  is  elementary  thit^ 
in  order  to  maintain  an  action,  the  complaint  must  set  forth 
facts  which,  if  true,  put  the  defendant  in  the  wrong.  For  aught 
that  appeart  from  this  complaint,  the  agents  of  the  company 
may  have  given  what  they  deemed  to  be  proper  instructions^ 
but  which,  in  fact.  Were  improper;  but,  if  they  exercised  their 
best  judgment,  they  cannot  be  held  to  account  by  reason  of  an 
honest  mistake  of  judgment.  They  might  be  held  for  such  grosa 
ignorance  as  would  amount  to  fraud,  but  there  is  not  any  al- 
legation touching  this  phase  of  the  case  at  all.  But,  even  as- 
suming the  interpretation  of  the  contract  of  July,  1905,  for 
which  plaintiff  contends,  still  W6  do  not  think  that  the  terms- 
used  can  be  construed  to  impose  upon  the  company  the  duty  to 
maintain  a  school  for  the  instruction  of  field  laborers.  The 
instructions  and  supervision  for  which  provision  is  made  in 
the  contract  clearly  relate  to  instructions  to  be  given  to  plain- 
tiff himself  and  supervision  to  be  exercised  over  him.  This^ 
must  be  so;  for,  as  between  plaintiff's  employees  and  the  de- 
fendant company,  the  relation  of  master  and  servant  did  not 
exist.  That  it  is  was  never  contemplated  by  the  parties  to  the^ 
contract  of  July,  1905,  that  the  company  should  send  its  agents 
into  plaintiff's  field  to  instruct  the  laborers  how  to  bunch,  thin 
and  hoe  the  beets  is  established  to  our  satisfaction  beyond  con- 
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ttOYersjr.  It  is  alleged  in  th^  answef,  and  admitted  in  the  tt^ 
ply,  that  in  Decembef,  1905,  this  plaintiff  entered  into  a  con- 
tract with  one  F.  W.  Rempfer,  by  the  terms  of  ^hich  Rempfei* 
Was  to  furnish  the  laborers  to  do  this  particular  work  of  bunch- 
ing, thinning  and  hoeing  plaintiff's  beets  during  the  year  1906. 
That  contract,  which  is  set  forth  at  length,  discloses  that  plain-' 
tiff  himself  fully  understood  what  was  required  of  the  laborers 
engaged  in  this  particular  work,  for  the  contract  specifies  in 
the  minutest  detail  just  when  and  how  the  work  should  be  done 
and  what  kind  of  tools  should  be  used. 

There  is  not  any  attempt  made  in  the  complaint  to  state  a 
cause  of  action  for  the  breach  of  the  oral  agreement,  which  it 
is  alleged  the  company  made  to  furnish  laborers  to  do  the  plain- 
tiff's  work,  even  assuming  that  a  cause  of  action  could  be  predi- 
cated thereon. 

We  do  not  think  the  complaitft  states  a  cause  of  action,  and 
therefore  it  will  not  support  the  judgment.  Whether  it  can  be 
amended  to  state  a  cause  of  action  we  need  not  decide.  That 
question  can  only  arise  in  case  an  amendment  is  offered. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded to  the  district  court  for  further  proceedings  not  incon- 
sistent with  the  yiews  herein  expressed. 

Reversed  and  remanded. 

Mb.  Chief  Jttbticb  Braktlt  concurs. 

Mft.  JtJSTicB  Smffh:  The  respondent's  counsel  in  his  brief 
says  this:  "The  court  will  at  once  perceive  that  the  respondent 
was  going  upon  the  theory  that  the  defendant  company  failed 
to  use  reasonable  care  and  diligence  in  the  supervision  of  the 
execution  of  the  said  contract,  and  in  this  respect  he  has  al- 
leged two  particulars  in  which  said  defendant  company  was  so 
in  default:  (1)  Negligently  causing  delay  in  respondent  ob- 
taining laborers.  (2)  Failing  to  instruct  such  laborers  after 
resx)ondent  had  requested  them  to  do  so."  I  do  not  agree  that 
this  theory  of  the  case  is  correct,  and  I  think  the  record  shows 
that  the  district  court  did  not  have  any  such  theory  in  mind. 
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In  m7  opinion,  the  complaint  states  a  cause  of  action  for  negli- 
gently misdirecting  the  respondent  as  to  when  the  beets  should 
be  bunched,  thinned  and  hoed;  and  I  think  the  matter  of  the 
employment  of  labor  is  simply  incidental  to  this  misdirection,  as 
fixing  the  time  at  which  the  appellant  directed  the  respondent 
to  begin  work.  As  I  read  the  record,  the  district  court  tried 
the  case  and  properly  instructed  the  jury  upon  this  theory.  I 
;think  the  judgment  and  order  should  be  affirmed* 
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[94  Pae.  842.] 

Ejectment — Mines — Lode  and  Placer  Claims — ''Known''  Vein 
or  Lode — Definition — Evidence — Admissibility — Review, 

ii^jectmeDt — Mining  Claims — Evidence — Order  of  Proof. 

1.  Plaintiffs,  in  an  action  in  ejectment,  owned  a  patented  placer 
mining  claim.  After  issuance  of  patent  defendant  located  a  quartz 
lode  claim  within  the  boundaries  of  the  placer  location,  claiming  a 
strip  of  land  twenty-five  feet  in  width  on  either  side  of  the  vein  (U. 
S.  Rev.  Stats.,  sec.  2333).  Plaintiffs  introduced  in  evidence  the  patent 
and  the  record  of  deed  from  the  patentees  to  them  and  rested.  De- 
fendant thereupon  introduced  one  of  the  locators  of  the  lode  claim, 
who  testified,  over  objection,  to  the  character  of  the  discovery  made 
and  the  steps  taken  to  complete  the  location.  Held,  that  the  evidence 
was  not  objectionable  because  introduced  before  it  had  been  shown 
that  the  vein  or  lode  was  known  to  exist  at  the  date  of  the  applica- 
tion for  the  placer  patent. 

Same — Order  of  Proof — Discretion — ^Review. 

2.  The  objection  referred  to  in  the  foregoing  paragraph  went  to  the 
order  of  proof,  which  is  within  the  discretionary  control  of  the  eourt, 
subject  to  review  only  in  case  of  abuse  of  discretion. 

Same — Placer  Claim — Patent — ^Location  of  Lode  Claim — ^Rights  of  Locator. 

3.  If  the  lode  or  vein  located  within  the  limits  of  plaintiffs'  placer 
claim  was  excepted  from  the  terms  of  their  patent,  it,  together  with 
twenty-five  feet  on  either  side  thereof,  was  open  to  exploitation  and 
location  by  any  citizen  of  the  United  States  (U.  S.  Rev,  Stats.,  see. 
2333),  and,  for  the  purpose  of  such  exploitation|  defendant 
titled  to  enter  into  possession  of  it. 
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flame— Evidence— CJharacter  of  Vein. 

4.  Evidence  of  defendant  in  the  above  action  touching  the  character, 
extent  and  >'alue  of  the  vein  as  apparent  at  the  time  he  made  his 
location  within  the  boundaries  of  the  placer  claim,  was  properly  ad- 
mitted on  the  issue  whether  it  was  such  a  vein  as  would  justify  a 
location  of  it  and  the  expenditure  of  labor  and  money  for  the  pur- 
pose of  developing  and  utilizing  its  contents.  Evidence  of  what  it 
contained  at  the  date  of  the  location  was  evidence  of  what  its  con- 
tents were  at  the  time  plaintiffs  made  application  for  patent  to  the 
placer  claim. 

flame — Evidence — Representation  Work — Harmless  Error. 

5.  The  admission  in  evidence  of  affidavits  showing  that  defendant  had 
caused  the  annual  representation  work  to  be  done  from  year  to  year 
after  his  lode  location  was  made,  but  failing  to  disclose  that  such 
work  had  been  performed  on  a  strip  fifty  feet  in  width  along  the  vein, 
was  not  prejudicial  error,  where  it  subsequently  appeared  by  fair  in- 
ference that  all  of  the  work  had  been  done  along  the  vein  itself.  The 
evidence  was  competent  as  showing  good  faith  on  the  part  of  the  lo- 
cator. 

flame — Expert  Testimony — Admissibility. 

6.  On  the  issue  whether  the  vein  within  the  bound nrics  of  plaintifTs' 
placer  claim  was  of  sufficient  value  to  justify  exploitation  and  develop* 
ment  so  as  to  except  it  from  the  terms  of  the  placer  patent,  the  opin- 
ion of  a  practical  miner,  based  on  many  years'  experience  and  obser- 
vation in  the  district,  and  who  was  acquainted  with  the  ground  in 
controversy,  that  the  claim  could  be  worked,  that  the  prospects  were 
good  and  that  the  vein  carried  some  mineral  values,  was  admissible  as 
bearing  upon  the  conditions  obtaining  at  the  time  the  application  for 
the  placer  patent  was  made. 

flame — "Vein  or  Lode" — ^Definition. 

7.  Held,  that  the  meaning  given  to  the  term  ''vein  or  lode,"  as 
used  in  section  2320,  U.  S.  Bev.  Stats.,  must  also  be  applied  to  that 
expression  in  section  2333. 

flame. 

8.  An  instruction  defining  "vein  or  lode"  (U.  S.  Rev.  Stats.,  sec. 
2333)  as  "a  body  of  mineral  or  mineral-bearing  rock  within  defiued 
boundaries  in  the  general  mass  of  the  mountain,  * '  was  correct. 

flame— **  Known  "  Vein  or  Lode — Definition. 

9.  The  court  correctly  instructed  the  jury  that  a  "known"  vein  or 
lode,  within  the  meaning  of  section  2333,  United  States  Revised  Stat- 
utes, is  one  known  to  exist  as  a  clearly  ascertained  vein,  of  sufficient 
extent  to  render  the  land  more  valuable  on  that  account  and  to  justify 
its  exploitation  for  the  extraction  of  mineral  therefrom,  and  properly 
refused  to  charge  that  it  was  one  sufficient  in  value  to  justify  working 
it  as  a  mine  with  profit  without  previous  exploitation. 

flame — ^Known  Vein  or  Lode — Question  for  Jury. 

10.  The  questions  whether  a  vein  was  known  to  exist,  within  the 
boundaries  of  a  placer  claim  at  the  date  of  the  application  for  pat- 
ent, as  a  clearly  ascertained  one,  and  whether  it  contained  such  values 
as  made  the  ground  more  valuable  on  that  account  and  justified  ex- 
ploitation, were  for  the  jury. 

flame — Confiicting'  Evidence — Review. 

11.  A  finding  of  the  jury  on  the  above  questions  when  based  on  con- 
flicting evidencf  will  not  be  disturbed  on  appeaL 
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Appeal  from  District  Court,  SUvef  Bow  County;  Jno.  B.  M<h 

Cternaiif  Judge. 

Ejectment  by  tTolin  Noyes  and  others  agalDst  J".  A.  Clif- 
ford. Judgment  for  defendant,  and  plaintiffs  appeal  from  an 
order  denying  their  motion  for  a  new  triaL    Affirmed. 

Messrs.  McBride  d  McBride,  Mr.  M.  P.  Oilchrist,  and  Mr. 
Chas.  Mattison,  for  Appelllanta. 

Mr.  G.  F.  KeUey,  for  Respondent 

MR.  CHIHF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  eourit 

Action  in  ejectment.  The  plaintiffs  claim  title  in  fee  and 
right  to  the  possession  of  a  tract  of  placer  mining  ground  Situ- 
ate in  Silver  Bow  county,  and  described  as  "embracing  the  S. 
1/^  of  the  N.  W.  14,  th6  9.  W.  14  of  the  N.  B.  %,  and  fractional 
lot  No.  3,  of  section  24,  township  3  N.  of  range  8  W.,  contain- 
ing 153.49  acres,  elcepting  and  excluding  thftt  portion  of  the 
surface  ground  of  said  premises,  which  is  embraced  by  lota  No. 
154  and  208  as  represented  on  the  plat  of  the  survey  by  Thofiiftft 
P.  Baker  for  the  claim  of  Lewis  Stettheimer  upon  the  Frankie 
lode." 

The  plaintiff  Noyes  and  others  applied  to  the  United  States 
for  a  patent  to  these  pi*emises  on  July  18,  1879,  and  &  patent 
was  issued  to  them  on  April  15,  1881.  The  plaintiffs  other 
than  Noyes  obtained  their  respective  interests  by  meshe  con- 
veyances from  the  patentees.  The  defendant  claims  that  at 
the  date  of  the  application  for  the  patent  thei*e  was  known  to 
exist  in  the  ground  covered  by  plaintiffs'  claim  a  vein  of  quartzi 
in  place  bearing  gold  and  silver ;  that,  since  no  claim  was  made 
thereto  by  plaintiffs  in  their  application,  it  was  excluded  fi^om 
the  patent,  together  with  a  strip  of  land  twenty-five  feet  in 
width  on  either  side  thereof;  that  to  this  extent  the  premisea 
claimed  by  the  plaintiffs  remained  and  continued  to  be,  not-- 
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withstanding  the  issuance  of  the  patent,  unocenpied  publie  min* 
eral  land  of  the  United  States,  open  to  exploration  by  any  citi- 
zen of  the  United  States;  that  on  May  20,  1890,  the  defendant, 
together  with  one  Tatum  and  one  Brennen,  all  being  citizens  of 
the  United  States,  entered  thereon,  and,  having  made  a  dis^ 
covery  of  the  vein,  located  the  same  as  the  Ambrose  quarts  lode 
daim  in  compliance  with  the  laws  of  the  United  States  and  the 
state  of  Montana;  and  that  thereafter  the  defendant  acquired 
the  interests  of  his  associates.  The  Ambrose  location  as  made 
covers  an  area  1,500  feet  in  length  by  600  feet  in  width,  the 
locators  at  the  time  it  was  made  supposing  it  was  so  laid  along 
the  vein  or  lode  that  the  parallel  end  lines  would  be  inter* 
aeeted  by  it.  It  was  subsequently  ascertained  that,  though  the 
apex  of  the  vein  does  intersect  the  east  end  line,  it  crosses  the 
north  side  line,  and  passes  out  of  the  claim  at  a  point  1,017.$ 
feet  west  of  the  east  end  line,  so  that  the  area  in  dispute,  ^ 
eluding  all  the  area  covered  by  the  location  except  the  vein  and 
twenty-five  feet  on  either  side,  may  be  roughly  described  as  a 
strip  1,017.5  feet  in  length  by  fifty  feet  in  width,  extending 
in  a  northwesterly  direction  from  the  east  boundary  of  plain* 
tiSs*  premises. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  defend- 
ant. Plaintiffs  have  appealed  from  an  order  denying  their 
motion  for  a  new  trial.  It  is  alleged  that  the  court  erred  to 
the  prejudice  of  plaintiffs  in  admitting  certain  evidence  and  in 
charging  the  jury.  It  is  also  contended  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict. 

1.  The  plaintiffs,  having  introduced  in  evidence  the  original 
patent  from  the  United  States  and  the  record  of  deeds  from  the 
patentees  to  plaintiffs  other  than  Noyes,  rested.  Thereupon  P. 
T.  Brennen,  one  of  the  locators  of  the  Ambrose  lode  claim,  was 
sworn  and  examined  as  to  the  facts  touching  the  character  of 
the  discovery  made  and  the  steps  taken  to  complete  the  location. 
To  all  this  evidence  objection  was  made  that  it  was  not  material 
or  competent  for  any  purpose  until  it  had  been  shown  that 
tiie  vein  or  lode  was  known  to  exist  at  the  date  of  the  application 
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for  the  patent.  The  objection  was  properly  overruled.  It  went 
only  to  the  order  of  proof.  There  was,  in  fact,  no  real  con- 
troversy but  that  the  Ambrose  location  was  valid  at  the  time  it 
was  made,  provided  the  vein  was  open  to  location ;  and  this  part 
of  the  evidence,  necessarily  a  part  of  defendant's  case  as  made 
by  his  answer,  was  introduced  in  order  to  open  the  way  to  the 
main  controversfy  in  the  case,  namely,  whether  the  vein  or  lode 
was  known  to  exist  at  the  date  of  the  application  for  patent, 
within  the  meaning  of  the  statute.  (U.  S.  Rev.  Stats.,  sec.  233^ 
[U.  S.  Comp.  Stats.  1901,  p.  1433].)  Without  proof  of  loca^ 
tion,  thus  showing  his  connection  with  the  paramount  title  of 
the  United  States,  the  defendant  had  the  right  to  question  the 
prima  facie  title  of  plaintiffs  as  exhibited  by  their  patent  by 
showing  that  the  vein  was  known  to  exist  at  the  time  the  ap- 
plication for  the  patent  was  made,  and  thus  justify  his  ap- 
parent intrusion  upon  plaintiffs'  premises.  (Reynolds  v.  Iron 
Silver  Min.  Co.,  116  U.  S.  687,  6  Sup.  Ct.  601,  29  L.  Ed.  774.) 
If  the  lode  or  vein  was  excepted  by  the  terms  of  the  patent^ 
it,  together  with  twenty-five  feet  on  either  side  thereof,  was 
open  to  exploitation  and  location  by  any  citizen  of  the  United 
States ;  and,  for  the  purpose  of  such  exploitation,  the  defendant 
was  entitled  to  enter  into  possession  of  it.  The  defendant  was 
not  obliged  to  pursue  this  course,  however.  He  could  first  show,, 
as  he  did,  that  he  had  taken  the  steps  necessary  to  acquire  the 
inchoate  title,  and  then  proceed  with  the  evidence  tending  to 
support  it  by  showing  that  the  vein  was  open  to  location.  In 
any  event,  the  order  of  proof  is  always  within  the  discretionary 
control  of  the  court,  and,  unless  there  appears  to  have  been  an 
abuse  of  discretion  by  which  the  objecting  party  has  suffered 
prejudice,  error  cannot  be  alleged,  though  the  logical  order  has 
not  been  pursued.  {Starr  v.  Gregory  Con.  Min.  Co.,  6  Mont- 
485,  13  Pac.  195;  Bardwell  v.  Anderson,  13  Mont.  87,  32  Pac. 
285.) 

Like  objections  were  made  to  the  testimony  of  other  witnesses,^ 
as  to  the  character,  extent  and  value  of  the  vein  as  it  appeared 
at  the  time  the  defendant's  location  was  made.     There  was  no 
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substantial  ground  for  any  of  them.  The  inquiry  was  not  only 
whether  a  vein  was  known  to  exist  at  the  date  of  the  appliear 
tion  for  the  patent,  but,  also,  whether  it  was  such  a  vein  as 
would  justify  a  location  of  it  and  the  expenditure  of  labor  and 
money  for  the  purpose  of  developing  and  utilizing  its  contents. 
To  aid  the  latter  inquiry  evidence  of  its  character,  extent  and 
the  value  of  its  contents  at  any  time,  either  before  or  after  the- 
beginning  of  patent  proceedings,  was  competent;  for  the  vein 
does  not  fall  within  the  exception  provided  for  in  the  statute, 
unless  it  be  shown  to  be  a  known  vein  at  that*time  and  at  the 
same  time  that  it  contained  valuable  minerals  in  such  quantities 
and  of  such  value  as  to  justify  an  effort  to  utilize  it.  Evidence 
of  what  it  contained  at  the  date  of  the  location  was  evidence  of 
what  it  contained  at  the  time  application  for  patent  was  made. 

Objection  was  made  to  the  introduction  of  the  record  of  affi- 
davits of  different  persons,  showing  that  defendant  had  caused 
annuar  representation  work  to  be  done  on  the  Ambrose  claim 
from  year  to  year  after  the  location  was  made,  the  ground  of 
objection  being  that  the  evidence  was  immaterial  and  incom- 
petent, in  that  it  did  not  appear  from  the  affidavits  that  the 
work  had  been  done  within  the  limits  of  the  areas  which  the 
defendant  could  lawfully  claim  under  his  location,  namely,  a 
strip  fifty  feet  in  width  along  the  vein.  Upon  the  statement  of 
counsel  for  defendant  that  it  would  be  shown  by  testimony,  to 
be  introduced  thereafter,  that  this  work  had  all  been  done  upon 
the  vein  itself,  the  objection  was  overruled.  Subsequently  it  was 
made  to  appear  from  the  testimony  of  the  witness  Terrell,  who 
had  done  most  of  the  work,  that  all  that  he  did  was  done  at  dif- 
ferent points  along  the  vein  itself.  By  fair  inference  it  also  ap- 
peared that  all  of  it  had  been  done  upon  the  vein.  The  specific 
objection  did  not  present  the  question  whether  the  evidence  was 
wholly  incompetent  or  immaterial  for  any  purpose,  but  assumed 
that  it  was  admissible  for  some  purpose,  provided  the  particular 
objection  were  obviated.  In  all  cases  of  this  kind  the  question 
of  good  faith  upon  the  part  of  the  quartz  claimant  is  a  matter 
for  proper  inquiry.    The  fact  that  subsequent  to  the  making  of' 
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his  loeation  he  has  deemed  it  of  suffieient  value  to  warrant  the 
expenditure  of  money  in  order  to  develop  it,  or  even  to  preserve 
the  location,  ia  indicative  of  his  good  faith.  We  are  of 'the 
opinion  that  the  evidence  was  competent  as  tending  to  show  good 
faith.  But,  conceding  that  it  was  wholly  immaterial  and  incom-t 
petent  for  any  purpose  in  the  case,  w^  are  unable  to  see  how, 
under  the  issue  submitted  to  the  j^ry,  the  admission  of  this  evi-r 
denee  could  have  prejudiced  the  pUintiffs'  ca^e. 

One  Bobinson,  »  witneaa  for  defendaQt«  after  ahowing  by  his 
statements  that  *he  w^a  ft  prs^etical  mmr  o|  vaa^y  years'  e^-r 
perienoe  in  th«  Butte  distriet  and  other  plaee9,  and  that  he  was 
acquainted  with  the  ground  in  controveiv^  b^ore  the  appUour* 
tioQ  for  the  ptateiat  was  made^  waa  asked  to  atf^te  tb^  Qoi^dition, 
ex.tmt  and  appearapce  of  the  vein  priof  tQ  July,  1879.  Thif 
he  did  by  stati^^g  that  th^  veu»  wa«  about  two  mi  half  f e^  in 
widthi  being  well  defined  a^d  t?aoeablo  for  spme  300  feet  or  more. 
The  foUowiftg  question  wa9  then  put  to  himr  "I  will  a^k  yoi* 
to  9tate  from  your  ^s^perienei^  as  a  miner,  Mr.  Bobinaon,  whether 
or  not  in  your  opinion  a  vein  of  the  character  that  you  hava 
described  this  vein  to  have  been  under  the  conditions  that  QiaiQ^ 
tained  here  prior  to  July,  1879,  would  have  justified  »  pwwpector 
or  peraoA  who  wa9  in  good  faith  seeking  to  develop  a  quavfes 
mi^e  in  expending  ao^ie  time  and  money  on  the  ground  for  the 
purpose  of  ascertaining  whether  or  not  it  would  develop  into  a 
paying  mine  t '  ^  He  was  allowed,  over  ob jeetioa,  to  answer  and 
state  that '  *  a  man  could  work  it.  The  prospects  were  good.  The 
vein  earries  some  mineral  values."  The  objection  waa  ^ot  that 
th^  witnesa  had  not  shown  himself  to  be  competent  to  give  hif 
opinion  as  an  expert,  but  that  the  evidence  was  incompetent  and 
immaterial.  In  this  contention  there  is  no  merit.  Bearing  in 
mind  the  fact  that  the  evidence  was  introduced  foif  the  purpoa^ 
of  enaUing  the  jury  to  determine  wheth^  the  vein  was  auch  a 
one  aa  would  come  within  the  exception  of  the  statute,  we  caja- 
not  understand  the  purpart  of  the  objection.  If  the  witness 
had  shown  hiniself  competent  to  speak,  certainly  his  opinion^ 
haa^  upon  hia  experience  and  observation  of  the  conditions  i^ 
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the  Butte  district,  wee  competent,  ae  well  as  material,  to  aid  in 
showing  the  conditions  at  the  time  the  application  for  patent 
was  made.  Like  objections  were  made  to  testimony  of  similar 
import  given  by  other  witnesses.  They  were  properly  over- 
ruled. 

2.  Complaint  is  made  that  the  court  misstated  the  law  in  sev- 
-eral  paragraphs  of  the  charge,  and  erroneously  refused  to  give 
4me  instruction  requested  by  the  plaintiffs.  Apart  from  som<« 
Terbal  criticisms  of  portions  of  the  charge  given,  the  questions 
iirgued  in  this  connection  arise  out  of  the  different  views  enter- 
tained by  counsel  and  the  court  as  to  the  law  applicable  to  the 
-case  as  a  whole.  While  some  expressions  used  are  inaccurate, 
we  do  not  think  the  verbal  criticisms  made  are  of  sufficient  merit 
to  deserve  special  notice.  The  real  oontrover^y  is  whether  the 
theory  of  the  court  or  that  of  counsel  is  correct.  The  opposing 
views  are  illustrated  by  paragraphs  7  and  8  of  the  charge,  and 
the  instruction  requested  by  the  plaintifEs.  These  are  the  fol- 
lowing: 

"No.  7.  The  court  instructs  the  jury  that  a  vein,  as  the  same 
is  understood  and  defined  by  law,  is  a  body  of  mineral  or  mineral- 
bearing  rock  within  defined  boundaries  in  the  general  mass  of 
the  mountain.  In  this  definition  the  elements  are  a  body  of 
mineral  or  mineral-bearing  rock  and  the  boundaries.  With 
either  of  these  well  established,  very  slight  evidence  can  be  ac- 
-cepted  as  to  the  existence  of  the  other.  A  body  of  mineral  or 
mineral-bearing  rock  in  the  general  mass  of  the  mountain,  so  far 
as  it  may  continue  unbroken  and  without  interruption,  may  be 
regarded  as  a  lead,  whatever  the  boundaries  may  be.  In  the 
existence  of  such  a  body,  and  to  the  extent  of  it,  boundaries  are 
implied.  On  the  other  hand,  with  well-defined  boundaries,  very 
slight  evidence  of  ore  within  such  boundaries  will  prove  the  ex- 
istence of  a  lead.  Such  boundaries  constitute  a  fissure,  and,  if 
in  such  fissure  ore  is  found,  although  at  considerable  intervals, 
and  in  small  quantities,  it  is  called  a  vein  or  lode.  The  jury  is 
instructed,  however,  that  not  every  vein  or  lode  within  the  ex- 
terior limits  of  a  placer  claim  is  excepted  from  a  placer  patent 
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unless  the  application  is  made  for  such  vein  or  lode  when  the 
patent  for  the  placer  is  applied  for;  but  only  such  a  vein  or  lode 
as  comes  within  the  definition  of  a  known  vein  or  lode  as  the 
same  is  defined  in  these  instructions. 

"No.  8.  A  known  vein,  within  the  meaning  of  the  term  as 
used  in  these  instructions,  is  a  vein  known  to  exist  at  the  time 
of  the  application  which  has  been  clearly  ascertained,  and  is  of 
such  an  extent  and  value  as  to  render  the  land  more  valuable 
on  that  account  and  to  justify  its  exploitation  and  extraction 
of  the  mineral  therefrom.  This  does  not  necessarily  mean  that 
the  vein  must  show  mineral  values  to  such  extent  as  would  make 
the  working  of  the  same  a  profitable  pursuit  at  the  place  where 
it  is  exposed ;  nor  is  it  necessary  that  the  values  contained  shall 
be  such  as  to  demonstrate  or  prove  that  there  exists  a  shoot  or 
body  of  ore  within  the  vein  which  it  will  pay  to  develop  and 
extract.  The  phrase,  *of  such  value  as  to  justify  the  exploita- 
tion of  the  vein  and  extraction  of  the  mineral  therefrom, '  is  in- 
tended to  mean,  and  does  mean,  that  the  vein  is  of  such  a  char- 
acter as  would  justify  an  ordinary  person  who  was  seeking  in 
good  faith  to  develop  a  mine  in  developing  and  working  upon 
the  said  vein.  In  considering,  however,  the  question  as  to 
whether  or  not  any  vein  is  a  known  vein,  within  the  meaning  of 
the  term,  it  is  proper,  and  you  should  take  into  consideration  the 
amount  of  ore,  the  facility  of  working  and  reaching  it,  as  well 
as  the  product  per  ton  which  might  or  could  be  obtained  there- 
from, at  the  time  of  the  application  for  patent." 

"No.  19  (requested  and  refused).  The  jury  are  instructed 
that  in  the  case  at  bar  the  plaintiffs  are  claiming  under  a  pat- 
ented placer  mining  claim ;  that  the  defendants  are  claiming  by 
reason  of  their  having  performed  certain  acts  prescribed  by  law 
for  the  making  of  a  location  of  a  quartz  lode  mining  claim ;  that 
in  such  case,  before  a  valid  quartz  location  can  be  made,  it  must 
appear  that  the  vein  or  lode  upon  which  such  location  is  at- 
tempted was,  at  the  date  of  plaintiffs'  application  for  patent, 
July  18,  1879,  known  to  be  a  'known  lode'  within  the  meaning 
of  that  term  as  used  in  United  States  statute,  that  a  known  lode^ 
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mthin  the  meaning  of  the  United  States  statute,  is  one  knowil 
to  exist  at  the  time  of  the  application  for  placer  patent,  and  to 
eontain  minerals  in  such  quantity  and  quality  as  to  justify  ex- 
penditures for  the  purpose  of  extracting  them.  It  is  not  every 
crevice  or  outcropping  on  the  surface  which  suggests  the  i)0s- 
sibility  of  mineral  that  can  be  adjudged  a  known  vein  or  lode 
within  the  meaning  of  the  statute,  but  that,  in  addition  to  this 
fact,  it  must  appear  that  such  land  embraces  a  vein  known  at  the 
time  of  the  application  for  patent  to  be  sufificieiitly  valuable  to 
justify  iexpenditures  for  extraction  of  ore  then  known  to  exist 
therein.  That  is  to  say,  that  one  claiming  land  as  a  mining  lo- 
cation from  which  to  extract  minerals  must  establish,  as  against 
ft  prior  locator,  in  this  case  as  against  the  plaintiffs  claiming  un- 
der a  placer  patent,  that  the  ground  now  claimed  as  a  lode  lo- 
cation was  at  the  date  of  plaintiffs'  application  for  placer  pat- 
ent, July  18,  1879,  valuable  to  operate  as  a  mine  by  reason  of 
the  ores  then  known  to  exist  therein,  and,  unless  this  appears, 
defendant  will  not  be  permitted  to  take  from  plaintiffs  the 
ground  in  controversy,  and  the  jury  are  instructed  to  find  for  the 
plaintiffs.*' 

The  criticism  made  of  paragraph  7  is  that,  while  it  would  be 
an  accurate  and  appropriate  definition  of  a  vein  or  lode  in  a 
controversy  between  rival  claimants  for  the  same  vein  or  lode 
on  the  public  lands  of  the  United  States,  it  is  erroneous  and 
wholly  inapplicable  to  what  is  designated  as  a  "known  vein  or 
lode"  within  the  meaning  of  section  2333  of  the  statute,  supra. 

Paragraph  8,  it  is  contended,  is  erroneous,  in  that  it  tells  the 
jury  that  a  vein  may  be  a  "known  vein,"  although  at  the  date 
of  the  application  for  placer  patent  the  alleged  vein  is  not 
known  to  contain  any  values  sufficient  to  justify  exploitation 
for  the  extraction  of  mineral  therefrom;  whereas,  the  jury 
should  have  been  told,  as  requested  by  plaintiffs,  that  a  "known 
vein,"  within  the  meaning  of  the  law,  is  a  vein  known  at  the 
time  of  the  application  for  patent  to  be  sufficiently  valuable  to 
justify  expenditures  for  extraction  of  ores  then  known  to  ex- 
ist therein*    The  complaint  made  by  counsel  is  not  justified^ 
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The  paragraph  explicitly  states  what  counsel  say  it  does  not. 
What  is  really  intended,  as  we  gather  from  their  argument,  is 
that  the  court  did  not  embody  in  the  paragraph  the  statement 
contained  in  the  requested  instruction,  that  such  a  vein  must 
have  sufficient  value  to  justify  working  it  as  a  mine  by  reason 
of  the  ores  known  to  exist  therein. 

Section  2318  of  the  statute  (U.  S.  Comp.  Stats.  1901,  p.  1423) 
reserves  from  sale,  except  as  otherwise  provided,  ''in  all  cases 
lands  valuable  for  minerals."  Under  section  2319  (U.  S.  Comp. 
Stats.  1901,  p.  1424),  ''all  valuable  mineral  dexx»its  in  lands 
belonging  to  the  United  States,  both  surveyed  and  unsurveyed, 
are  hereby  declared  to  be  free  and  open  to  exploration  and 
purchase,  and  the  lands  in  which  they  are  found  to  occupation 
and  purchase,"  etc.  Section  2320  {U.  S.  Comp.  Stats.  1901,  p. 
1424)  declares:  "Mining  claims  upon  veins  or  lodes  of  quartz 
or  other  rock  in  place  bearing  gold,  silver,  cinnabar,  lead,  tin, 
copper,  or  other  valuable  deposits,  heretofore  located,  shall  be 
governed  as  to  length  along  the  vein  or  lode  by  the  customs, 
regulations,  and  laws  in  force  at  the  date  of  their  location." 
The  following  portion  of  the  section  declares  what  shall  be  the 
requirements  as  to  locations  made  subsequent  to  the  passage  of 
the  Act  (Act  May  10,  1872,  chapter  152  [17  Stat.  p.  91]),  of 
which  the  section  is  a  part  Section  2333,  which  is  a  part  of 
the  same  Act,  declares:  "Where  the  same  person,  association,  or 
corporation  is  in  possession  of  a  placer  claim,  and  also  a  vein 
or  lode  included  within  the  boundaries  thereof,  application  shall 
be  made  for  a  patent  for  the  placer  claim,  with  the  statement 
that  it  includes  such  vein  or  lode,  and  in  such  case  a  patent 
shall  issue  for  the  placer  claim,  subject  to  the  provisions  of  this 
chapter,  including  such  vein  or  lode,  upon  the  payment  of  five 
dollars  per  acre  for  such  vein  or  lode  claim,  and  twenty-five 
feet  of  surface  on  each  side  thereof.  The  remainder  of  the 
placer  claim,  or  any  placer  claim  not  embracing  any  vein  or 
lode  claim,  shall  be  paid  for  at  the  rate  of  two  dollars  and  fifty 
cents  per  acre,  together  with  all  costs  of  proceedings;  and  where 
a  vein  or  lode^  such  as  is  described  in  section  twenty-three  hun- 
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dred  and  twenty,  is  known  to  exist  within  the  boundaries  of  a 
placer  claim,  an  application  for  a  patent  for  such  placer  claim 
which  does  not  include  an  application  for  a  vein  or  lode  claim 
shall  be  construed  as  a  conclusive  declaration  that  the  claimant 
of  the  placer  claim  has  no  right  of  possession  of  the  vein  or 
lode  claim ;  but  where  the  existence  of  a  vein  or  lode  in  a  placer 
daim  is  not  known,  a  patent  for  the  placer  claim  shall  convey 
all  valuable  mineral  and  other  deposits  within  the  boundaries 
thereof.'* 

It  will  be  noted  that  in  none  of  these  provisions  did  Congress 
undertake  to  define  the  meaning  of  the  terms  ''vein"  and 
''lode/'  or  to  indicate  the  extent  or  value  of  the  minerals  in 
them  necessary  to  bring  the  lands  in  which  they  are  found  with* 
in  the  terms  of  the  reservation.  The  definition  of  these  terms 
was  left  to  the  courts;  Congress  no  doubt  supposing  that  they 
would  have  assigned  to  them  the  meaning  which  had  been  given 
to  them  in  the  popular  speech  and  usages  of  the  people  in  the 
mining  districts  before  any  legislation  was  enacted  on  the  sub- 
ject. {Eureka  Con,  Min.  Co.  v.  Richmond  Min,  Co.,  4  Saw. 
302,  Fed.  Cas.  No.  4548;  Moxon  v.  Wilkinson,  2  Mont.  421; 
Montana  C.  &  C.  Co.  v.  Livingston,  21  Mont.  59,  52  Pac.  780.) 
So  it  was  left  to  the  courts  to  say  what  extent  of  values  the 
particular  deposit  should  have  in  order  that  it  should  come 
within  the  designation  'Valuable  mineral  deposits,"  and  the 
lands  wherein  it  should  be  found  should  properly  be  held  to  fall 
within  the  reservation  "lands  valuable  for  minerals,"  and  be 
purchasable  under  the  provisions  of  law  applicable.  When  all 
these  provisions  are  read  together,  however,  it  is  apparent  that 
the  character  of  the  vein  or  lode  which  is  excepted  from  the 
placer  patent,  when  not  claimed  by  the  applicant,  is  the  same 
kind  of  a  vein  or  lode,  and  one  bearing  the  same  character  and 
extent  of  value,  as  that  mentioned  in  section  2320 ;  for  the  lan- 
guage of  section  2333  characterizing  it  is:  "And  where  a  vein  or 
lode,  such  as  is  described  in  section  twenty-three  hundred  and 
twenty,  is  known  to  exist  within  the  boundaries  of  a  placer 
elaim, ' '  etc.    Such  a  vein  or  lode  is  conclusively  presumed  to  be 
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excepted  from  the  patent,  if  not  claimed  by  the  placer  owner 
when  he  applies  for  the  patent.  From  this  consideration  alone, 
it  would  seem  too  clear  for  resort  to  any  rule  of  construction, 
that  a  definition  of  the  terms  "vein"  and  "lode,"-  as  they  are 
used  in  section  2320,  must  also  be  applied  to  them  as  used  in 
section  2333.  We  assume  this  as  evident  from  the  reference  in 
the  latter  section  to  the  former.  Having  done  this,  it  only  re- 
mains to  ascertain  the  correct  definition  of  these  synonymous 
terms  as  used  in  the  former  section,  in  order  to  determine  whether 
the  trial  court's  theory  of  the  law  is  correct. 

In  Iron  Silver  Min.  Co.  v.  Cheesman  (C.  C),  8  Fed.  297,  2 
McCrary,  191,  Judge  Hallett  in  his  charge  to  the  jury  defined 
these  terms  as  follows:  **A  'vein'  or  *lode'  is  a  body  of  mineral 
or  mineral-bearing  rock  within  defined  boundaries  in  the  gen- 
eral mass  of  the  mountain."  He  then  proceeded  to  say:  **In 
this  definition  the  elements  are  the  body  of  mineral  or  mineral- 
bearing  rock  and  the  boundaries.  With  either  of  these  things 
well  established,  very  slight  evidence  may  be  accepted  as  to  the 
existence  of  the  other.  •  •  •  In  the  existence  of  such  body, 
and  to  the  extent  of  it,  boundaries  are  implied.  On  the  other 
hand,  with  well-defined  boundaries,  very  slight  evidence  of  ore 
within  such  boundaries  will  prove  the  existence  of  a  lode.  Such 
boundaries  constitute  a  fissure,  and,  if  in  such  fissure  ore  is 
found,  although  at  considerable  intervals  and  in  small  quanti- 
ties, it  is  called  a  lode  or  vein."  The  charge  was  examined  by 
the  United  States  supreme  court  in  the  same  case  on  error,  and 
was  approved.  {Iron  Silver  Min.  Co.  v.  Cheesman,  116  U.  S. 
529,  6  Sup.  Ct.  481,  29  L.  Ed.  714.)  It  has  been  approved  as 
an  accurate  and  comprehensive  definition  in  the  following  cases : 
Stevens  v.  WiUiams,  23  Fed.  Cas.  No.  13,413 ;  s.  c.  1  McCrary, 
480;  Buffalo  Zinc  cfe  Copper  Co.  v.  Crump,  70  Ark.  525,  91 
Am.  St.  Rep.  87,  69  S.  W.  572;  Cheesman  v.  Shreeve  (C.  C),  40 
Fed.  787 ;  United  States  v.  Iron  Silver  Min.  Co.,  128  U.  S.  673, 
9  Sup.  Ct.  195,  32  L.  Ed.  571 ;  King  v.  Amy  (&  Silversmith  Con. 
Min.  Co.,  9  Mont.  543,  24  Pac.  200;  Iron  Silver  Min.  Co.  v. 
Mike  &  Starr  G.  &  S.  Min.   Co.,   143  U.   S.   394,   12   Sup. 
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Ct.  543,  36  L.  Ed.  201.  The  dements  of  this  definition  are 
the  same  as  those  embodied  in  the  definition  formulated  by  Mr. 
Justice  Field  in  the  early  case  of  Eureka  Min.  Co,  v.  Richmond 
Min.  Co.,  supra,  as  follows:  *'We  are  of  opinion  that  the  term 
['vein,'  'lode'],  as  used  in  the  Acts  of  Congress,  is  applicable 
to  any  zone  or  belt  of  mineralized  rock  lying  within  bound- 
aries clearly  separating  it  from  the  neighboring  rock.  It  in* 
dudes  •  •  •  all  deposits  of  mineral  matter  found  through 
a  mineralized  zone  or  belt  coming  from  the  same  source,  im- 
pressed with  the  same  forms,  and  appearing  to  have  been  created 
by  the  same  processes." 

While  it  is  exceedingly  difScult  to  formulate  a  definition  suf- 
ficiently comprehensive  to  cover  all  sorts  of  deposits,  as  is  pointed 
out  in  Montana  C.  &  C.  Co.  v.  Livingston,  supra,  for  practical 
purposes  these  definitions  are  sufficiently  comprehensive.  Para- 
graph 7,  supra,  embodies  the  definition  formulated  by  Judge 
Hallett,  and  then  goes  a  step  further  to  tell  the  jury,  in  sub- 
stance, that,  while  they  must  take  it  as  their  guide,  they  must 
do  so  subject  to  a  definition  of  what  is  meant  by  a  ''known 
vein  or  lode"  elsewhere  given.  The  court  then  proceeds  to  de- 
fine this  expression  in  paragraph  8.  The  correctness  of  the 
charge,  then,  is  to  be  determined  by  an  answer  to  the  question 
whether  the  qualifications  added  in  this  paragraph  are  proper. 

In  determining  contests  between  patentees  of  placer  lands 
and  quartz  lode  claimants,  the  courts  have  been  careful  to  guard 
the  rights  of  the  former  under  their  patents,  proceeding  upon 
the  theory  that  the  title,  fully  vested  under  the  patent,  may  not 
be  disturbed  except  upon  clear  and  convincing  evidence.  The 
burden  is  cast  upon  the  adverse  claimant  to  show,  not  only  that 
the  vein  or  lode  upon  which  he  founds  his  claim  falls  within 
the  recognized  definitions  of  these  terms,  but  also  that  it  was 
known  to  exist  as  a  clearly  ascertained  vein,  and  sufficient  in 
extent  to  render  the  land  more  valuable  because  of  it,  and  to 
justify  its  exploitation  in  order  to  extract  and  utilize  its  con- 
tents. United  States  v.  Iron  &  Silver  Min.  Co.,  supra,  was  an 
action  by  the  United  States  to  set  aside  patents  issued  for  placer 
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claims,  which  it  was  alleged  had  been  obtained  by  fraudulent 
representations  that  the  land  covered  by  them  was  placer  ground 
and  contained  no  quartz  or  other  rock  in  place  bearing  gold, 
silver,  or  other  precious  metals,  whereas,  in  fact,  the  land  waa 
not  placer  ground,  but  valuable  for  quartz  veins  or  lodes  bear- 
ing valuable  deposits.  Mr.  Justice  Field  referred  to  the  defini- 
tion of  the  terms  "lode"  and  **vein"  laid  down  by  Judge  Hal- 
lett,  supra,  and  adopted  it  as  correct.  He  then  indicated  the 
characteristics  which  known  veins  or  lodes,  within  the  mean- 
ing of  the  statute,  supra,  must  possess,  as  follows:  "To  meet 
that  designation  the  lodes  or  veins  must  be  clearly  ascertained,, 
and  be  of  such  extent  as  to  render  the  land  more  valuable  on 
that  account,  and  justify  their  exploitation."  It  thus  appears 
clearly  that,  in  the  opinion  of  the  court,  a  vein  which  would 
support  a  location  on  the  public  domain  is,  when  known  to  ex- 
ist as  a  clearly  ascertained  vein,  such  a  vein  as  is  excepted  from 
the  operation  of  the  placer  patent. 

In  Iron  Silver  Min.  Co.  v.  Mike  dt  Starr  G.  &  S.  Min.  Co.^ 
supra,  there  was  a  contest  between  the  placer  patentee  and  the 
quartz  lode  claimant,  and  among  other  questions  presented  was 
the  one  now  under  consideration.  The  court  again  adopted  the 
definition  formulated  by  Judge  Hallett  as  correct,  and  declared 
that  a  vein  is  a  "known  vein,"  within  the  meaning  of  the  stat- 
ute, when  it  possessed  the  characteristics  indicated  by  the  quota- 
tion from  the  opinion  by  Mr.  Justice  Field  in  United  States  v. 
Iron  Silver  Min,  Co,,  supra.  Touching  the  extent  and  value  of 
the  deposit,  the  court  said:  "It  is,  after  all,  a  question  of  fact 
for  a  jury.  It  cannot  be  said  as  a  matter  of  law  in  advance 
how  much  of  gold  or  silver  must  be  found  in  a  vein  before  it 
will  justify  exploitation  and  be  properly  called  a  'known  vein.'  " 
(See,  also,  Sullivan  v.  Iron  Silver  Min.  Co.,  143  U.  S.  431,  12 
Sup.  Ct.  555,  36  L.  Ed.  214.) 

The  rule  declared  by  these  cases  has  never  been  modified  or 
changed.  Indeed,  they  seem  to  furnish  the  only  reasonable 
construction  of  section  2333,  supra;  and,  so  long  as  the  rule 
adopted  by  them  stands,  it  must  be  deemed  controlling.    It  is  a 
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just  rule;  for,  if  the  quartz  claimant  be  required  in  all  cases  tO' 
show  that  the  vein  must  be  known  to  contain  at  the  time  of  the- 
application  for  patent  ore  of  such  extent  and  value  that  it  can 
be  extracted  with  profit  without  previous  exploitation,  in  ac- 
cordance with  the  theory  of  counsel  for  plaintiffs  as  indicated 
by  the  instruction  requested,  then  it  would  scarcely  ever  be  pos- 
sible in  localities  where  the  tops  of  the  veins  have  been  leached,, 
to  establish  the  existence  of  a  known  vein  in  the  ground  covered 
by  the  placer  patent.  Different  conditions  are  found  in  dif- 
ferent localities.  It  is  often  the  case  that  a  lode  or  vein,  well 
defined  on  the  surface,  contains  small  values  at  the  surface, 
whereas  a  moderate  amount  of  development  exposes  below  ore 
bodies  of  unmense  value.  It  is  well  known  that  this  condition 
prevails  generally  throughout  the  mining  districts  of  Montana.. 
To  say  that  such  veins  are  not  among  those  excepted  from  the- 
operation  of  the  placer  patent  would  be  equivalent  to  declaring 
the  rule  that  the  particular  vein,  though  clearly  ascertained, 
must  be  known  to  contain  at  the  surface  deposits  which  may  then 
be  profitably  extracted,  or  the  application  for  the  placer  patent 
of  itself  forever  thereafter  excludes  claim  by  one  who  knows. 
or  discovers  its  value.  The  purpose  of  the  statute  is  to  require 
good  faith  on  the  part  of  the  placer  claimant,  so  that  he  may 
not,  under  the  cover  of  a  large  area  of  land  which  he  may  ac- 
quire under  the  name  of  placer,  obtain  title  to  the  quartz  de- 
posits also,  without  making  the  proper  claim  for  them,  and  the 
additional  payment  required  by  law  for  the  lands  containing 
fhem. 

We  think  the  court's  interpretation  of  the  law  was  correct,. 
as  indicated  by  the  paragraphs  of  the  charge  quoted.  What^ 
ever  may  be  the  rule  adopted  to  determine  contests  between 
mining  claimants  and  the  patentees  of  townsite  or  agricultural 
lands  as  to  the  burden  which  must  be  met  by  the  former  to  avoid 
the  effect  of  the  patent,  it  has  and  can  have  no  application  to 
cases  of  this  character.  Such  claims  depend  upon  other  provi- 
sions of  the  statute  particularly  applicable  to  them,  and  may 
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not  be  held  to  modify  or  change  in  any  respect  the  interpreta- 
tion of  the  statutes  applicable  here. 

Counsel  for  plaintiffs  cite  and  rely  upon  Brownfield  v.  Bier, 
15  Mont.  403,  39  Pac.  461,  Casey  v.  Thieviege,  19  Mont.  341, 
61  Am.  St.  Rep.  511,  48  Pac.  394,  and  Midgeon  v.  MontaTia 
Central  By.  Co,,  77  Fed.  249,  23  C.  C.  A.  156,  as  conclusive  of 
their  contention.  While  there  are  some  expressions  used  in  the 
course  of  the  discussion  in  the  opinions  in  the  last  two  of  these 
cases  which  seem  to  support  counsers  view,  there  is  nothing  in 
the  conclusion  announced  in  either  of  them  in  conflict  with  the 
rule  announced  by  the  supreme  court  of  the- United  States  in 
the  cases  cited.  Indeed,  all  of  them  announce  the  conclusion 
stated  by  the  court  in  United  States  v.  Iron  Silver  Min.  Co., 
supra,  and  support  the  theory  adopted  by  the  trial  court  in 
formulating  its  instructions  in  this  case. 

3.  The  contention  that  the  evidence  does  not  justify  the  ver* 
diet  cannot  be  sustained.  As  was  said  in  Iron  Silver  Min.  Co, 
v.  Mike  &  Starr  O.  <Sc  S.  Min.  Co.,  supra,  whether  the  vein  was 
known  at  the  date  of  the  application  for  patent  by  the  plain- 
tiffs as  a  clearly  ascertained  vein,  and  whether  it  contained  such 
values  as  made  the  ground  more  valuable  on  that  account  and 
justified  exploitation  with  a  purpose  to  extract  and  utilize  the 
values  therein,  were  questions  for  the  jury.  There  was  evi- 
dence sufficient  to  require  a  submission  of  them  to  the  jury,  and 
to  justify  an  answer  of  them  all  in  the  affirmative.  To  be  sure, 
there  was  a  conflict  in  the  evidence,  and  in  some  respects  it  was 
not  as  strong  and  satisfactory  in  support  of  defendant's  posi- 
tion as  it  might  have  been;  yet,  since  there  was  a  conflict,  the 
parties  were  entitled  to  have  a  finding  by  the  jury  thereon,  and 
such  finding  is  binding  upon  this  court. 

The  order  is  affirmed. 

^Affirtned. 

Mb.  Justice  Hollowat  and  Mr.  Justice  Smith  concur. 


37  Mont.]  Jones  t;.  Jones.  155 


JONES,  Appellant,  v.  JONES,  Respondent. 

(No.  2,513.) 
(Submitted  April  6,  1908.    Decided  April  11,  1908.) 

[94  Pae.  1056.] 

Divorce — Default — Setting   Aside — Attorneys — Exctisdble   Neg- 
lect.— Discretion — Affidavit  of  Merits. 

Divorce — Default — Setting  Aside — ^Excusable  Negleet — ^Discretion. 

1.  The  granting  of  a  motion  to  set  aside  the  verdict  of  the  jury  and 
defendant's  default  in  an  action  for  divorce,  on  the  ground  of  ex- 
cusable neglect  on  the  part  of  her  attorney,  held  not  to  have  been 
abuse  of  discretion,  where  it  appeared  that  the  cause  was  the  third 
set  for  hearing  on  a  certain  day;  that  it  was  at  issue;  that  defend- 
ant with  her  counsel  and  witnesses  were  present  on  said  day,  ready 
for  trial;  that  the  second  cause  was  then  being  tried;  that  defend- 
ant's attorney,  understanding  from  counsel  in  that  cause  that  it 
would  take  all  day  to  try  it  and  desiring  to  go  to  a  neighboring  town 
on  a  matter  of  business,  asked  to  have  the  divorce  proceeding  con- 
tinued until  the  next  day;  that  the  judge  refused  to  do  so,  but  that 
counsel  thought  he  would  ''take  a  chance"  and  left;  that  he  mis- 
construed a  remark  of  the  judge  when  indicating  his  purpose  to  de- 
part; that  the  case  was  reached  during  hia  absence,  tried  and  a  de- 
cree entered  against  his  client. 

Same — ^Default — Affidavit  of  Merits — ^When  Unnecessary. 

2.  The  above  cause  having  been  at  issue  and  the  defendant  with  her 
counsel  and  witnesses  present  on  the  day  set  for  trial,  ready  to  pro- 
ceed, the  court  had  the  information  that  defendant  claimed  to  have  a 
meritorious  defense,  and  therefore  the  necessity  for  filing  an  affi- 
davit of  merits  did  not  exist. 

Judgment — Setting  Aside. 

3.  Quaere:  May  a  judgment,  after  the  trial  of  an  issue  regularly 
made  by  the  pleadings,  be  set  aside  without  a  motion  for  a  new 
trial  f 

Appeal  from  District  Court,  Silver  Bow  County;  Geo,  M, 
Bourquin,  Judge. 

Action  by  H.  W.  JoDes  against  Nena  Jones.  Prom  an  or- 
der snstaining  a  motion  to  set  aside  the  verdict  and  the  default 
of  defendant,  plaintiff  appeals.    AfSrmed. 

Mr.  T.  P.  Stewart,  and  Mr.  J.  H.  Duffy,  for  Appellant. 

Such  neglect  of  an  attorney  as  is  shown  in  this  case  is  no 
ground  on  which  to  have  a  judgment  set  aside.     {Lowell  y. 
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Ames,  6  Mont.  187,  9  Pac.  826 ;  Thomas  v.  Chambers^  14  Mont. 
423,  36  Pae.  814 ;  Smith  v.  Tunstead,  56  Cal.  175 ;  Welch  v.  Chal- 
len,  31  Kan.  696,  3  Pac.  314 ;  Harper  v.  Mdllory,  4  Nev.  447 ; 
Eicklin  v.  McClear,  19  Or.  508,  24  Pac.  992 ;  Wynn  v.  Frost,  6 
Okla.  89,  50  Pac.  184 ;  Church  v.  Lacy,  102  Iowa,  235,  71  N.  W. 
338.) 

In  the  application  or  motion  of  defendant  in  this  action,  and 
her  affidavit  in  support  thereof,  she  does  not  show  any  merits 
whatever.  She  simply  states  that  she  is  informed  by  her  at- 
torney and  believes  that  she  has  a  good  and  meritorious  defense 
to  the  cause  of  action  alleged  in  plaintiff's  complaint  herein,, 
and  a  good  cause  of  action  against  plaintiff  as  is  set  forth  in 
her  cross-complaint  on,  file  herein.  But  neither  said  cross-com- 
plaint nor  the  facts  contained  therein  are  made  a  part  of  her 
said  affidavit,  and  nothing  is  presented  to  the  court  and  no 
facts  are  stated  by  which  said  court  can  judge  whether  there 
is  merit  in  the  defendant's  defense  or  not.  {Donnelly  v.  Clark, 
6  Mont.  135,  9  Pac.  887;  Bowen  v.  Webb,  34  Mont.  61,  85  Pac. 
739 ;  Bailey  v.  Taaffe,  29  Cal.  423 ;  Nickerson  v.  California  Raisin 
Co.,  61  Cal.  268;  People  v.  Larue,  66  Cal.  235,  5  Pac.  157; 
Morgan  v.  McDonald,  70  Cal.  32,  11  Pac.  350 ;  Palmer  and  Bey 
V.  Barclay,  92  Cal.  199,  28  Pac.  226;  23  Cyclopedia  of  Law 
and  Procedure,  955,  956;  Hayne  on  New  Trial  and  Appeal, 
sec.  346.)  The  affidavit  of  merits  must  be  by  the  party  and 
not  by  his  counsel.  {Bailey  v.  Taaffe,  29  Cal.  423;  Hayne  on 
New  Trial  and  Appeal,  sec.  346.) 

Messrs.  Rodgers  d  Rodgers,  and  Mr.  J.  R.  Boardman,  for  Re- 
spondent. 

Even  if  the  negligrence  of  an  attorney  is  imputed  to  the  client, 
yet  if  it  is  such  excusable  negligence  as  would  be  excused  in 
the  client,  then  the  court  did  not  err  in  setting  aside  the  de- 
fault and  vacating  the  judgment.  {Anaconda  Mining  Co.  v. 
Saile,  16  lilont.  8,  50  Am.  St.  Rep.  472,  39  Pac.  909 ;  Dougherty 
V.  Nevada  Bank,  68  Cal.  275,  9  Pac.  112;  Freeman  v.  Brown, 
55  Cal.  465;  Howe  v.  Independence  Co,,  29  Cal.  73;  Dodge  Vv 
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Eidenour,  62  Gal.  263;  FrcmcU  t.  Cox,  33  Gal.  323;  Ordway 
y.  StLchard,  31  lowa^  48L)  The  public  have  an  interest  in 
the  result  of  a  diyorce  suit,  which  is  always  to  be  jealonsly 
guarded  with  a  view  to  having  such  actions  tried  upon  their 
merits.  {Hamilton  y.  HamiUan,  51  N.  Y.  Supp.  365,  29  App. 
Diy.  331 ;  MvXkey  y.  Mvlkey,  100  Gal.  91,  34  Pac.  621 ;  Locke 
y.  Locke,  18  B.  I.  716,  30  Atl.  422;  Bostwick  y.  Boitunck,  73 
Ter.  182,  11  S.  W.  178;  McBlain  y.  McBlain,  77  Gal.  507,  20 
Pac.  61 ;  Rodgen  y.  Nichols,  15  OUa.  579,  83  Pac.  923 ;  Simp- 
kirn  y.  Simpkins,  14  Mont.  386,  43  Am.  St  Bep.  641,  36  Pac. 
759.) 

In  a  case  of  this  character  it  is  unnecessary  that  any  affidavit 
of  merits  should  be  filed.  (Bishop  on  Marriage,  Divorce  and 
Separation,  vol.  2,  sec.  669 ;  Wadsworth  y.  Wadsworih,  81  GaL 
182, 15  Am.  St.  Bep.  38,  22  Pac.  648 ;  CottreU  v.  CoitreU,  83  Gal. 
459,  23  Pac.  631 ;  Cohn  y.  Cohn,  85  Gal.  109,  24  Pac.  659 ; 
Cooper  v.  Cooper,  88  Gal.  49,  25  Pac.  1062 ;  Deyoe  v.  Superior 
Court,  140  GaL  476,  98  Am.  St.  Bep.  73,  74  Pac.  28.) 

MB.  JUSTIGE  SMITH  delivered  the  opinion  of  the  court. 

The  parties  to  this  action  were  husband  and  wife.  The  plain- 
tiff began  the  action  to  obtain  a  divorce,  alleging  as  grounds 
therefor  extreme  cruelty  and  willful  desertion  on  the  part  of  the 
defendant.  The  defendant  answered,  denying  the  allegations  of 
the  complaint  touching  the  grounds  for  divorce  relied  upon  by 
plaintiff,  and  as  an  affirmative  defense  alleged  that  the  plaintiff 
was  guilty  of  willful  desertion  and  willful  neglect  of  the  de- 
fendant. The  defendant  prayed  that  a  decree  of  divorce  be  en- 
tered in  her  favor  and  that  she  be  allowed  permanent  alimony. 

The  action  was  begun  in  Deer  Lodge  county,  and  was  regularly 
set  for  trial  by  the  court  on  January  14,  1907,  at  the  hour  of  9 :30 
o'clock  A.  M.,  at  which  hour  the  defendant,  her  attorney,  and 
witnesses  were  present  in  court  ready  for  trial.  It  appears 
that  two  other  causes  were  set  for  trial  on  the  same  day,  this 
cause  being  the  third  in  order.  The  first  of  said  causes  was 
disposed  of,  and  the  second  was  being  tried,  when  the  attorney 
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for  the  defendant  herein  requested  the  presiding  judge  to  con- 
tinue the  trial  of  this  case  until  the  following  morning,  which 
the  judge  refused  to  do,  stating  at  the  time  that  the  case  on 
trial  might  be  settled.  The  court  did,  however,  continue  the  case 
until  2  o'clock  in  the  afternoon,  and  excused  the  witnesses* 
until  that  time.  Shortly  thereafter  defendant's  counsel  again 
approached  the  presiding  judge,  and  stated  that  the  attorneys 
in  the  case  on  trial  had  informed  him  that  it  would  take  at  least 
all  day  to  try  said  cause,  and  that  he,  the  attorney,  desired  to 
go  to  Butte  that  afternoon,  but  would  return  in  time  to  take 
up  the  cause  the  next  morning.  The  presiding  judge  informed 
the  attorney  at  this  time  that  the  case  on  trial  might  be  settled, 
and  that  it  frequently  happened  that  causes  were  settled  even 
after  the  jury  was  impaneled,  and  it  would  be  dangerous  for 
him  to  leave.  This  last  conversation  was  had  at  about  10:30 
o'clock  in  the  morning.  About  a  half  hour  afterward  the  at- 
torney again  approached  the  presiding  judge,  and  made  the 
statement  that  the  attorneys  in  the  case  on  trial  thought  it  might 
take  two  days  to  try  that  case.  As  to  the  balance  of  the  con- 
versation, defendant's  attorney  and  the  presiding  judge,  both 
of  whom  filed  affidavits  in  the  cause,  do  not  agree.  The  attor- 
ney says  in  his  affidavit  that  he  informed  the  judge  that 
he  had  important  business  in  Butte  on  that  day,  and  thought 
that  he,  the  attorney,  would  take  a  chance  that  the  Jones  Case 
would  not  be  called  for  trial  and  go  to  Butte  on  the  next  train, 
which  would  leave  at  11:30  A.  M. ;  that  the  judge  replied:  **If 
you  do,  nothing  serious  will  happen."  The  attorney  alleges 
that  he  took  that  reply  to  mean  that,  in  case  said  cause  then 
on  trial  should  be  concluded  during  the  day,  this  cause  would 
not  be  called  until  the  next  morning.  The  presiding  judge  says 
that  in  answer  to  the  remark  of  the  attorney  he  stated  that  he 
supposed  nothing  serious  would  happen  to  him,  the  attorney. 
He  also  says  that  he  did  not  state  to  the  attorney  that,  if  he  went 
to  Butte,  nothing  serious  would  happen,  but  only  that  he  sup- 
posed nothing  serious  would  happen  in  the  light  of  the  state- 
ment made  to  him,  the  attorney,  by  counsel  in  the  case  on  trial 
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that  it  would  take  at  least  a  day  to  try  the  same.  It  turned 
out,  however,  that  the  cause  on  trial  was  disposed  of  about 
2  o'clock  in  the  afternoon,  whereupon  the  witnesses  for  the  plain- 
tiff in  this  cause  being  present  in  court,  plaintiff's  counsel 
requested  that  the  cause  be  tried.  The  attorney  for  the  de- 
fendant not  being  present,  the  court  waited  until  3  o'clock, 
at  the  expiration  of  which  time  a  jury  was  called,  the  case 

was  tried  in  the  absence  of  the  defendant  and  her  counsel, 
a  verdict  was  had  in  favor  of  the  plaintiff,  and  a  decree  entered 
in  accordance  with  the  prayer  in  his  complaint. 

On  or  about  the  eighteenth  day  of  January,  1907,  the  defend- 
ant through  her  counsel,  filed  a  motion  to  set  aside  the  verdict  of 
the  juiy  and  the  default  of  defendant,  alleging  as  ground 
therefor  excusable  neglect  on  the  part  of  her  attorney.  Several 
affidavits  were  filed  in  support  of  and  in  resistance  to  this 
motion,  the  substance  of  which  has  already  been  stated. 
Thereafter  an  affidavit  of  disqualification  was  filed  against  the 
presiding  judge  in  Deer  Lodge  county,  and  the  motion  last 
mentioned  was  transferred  to  the  second  judicial  district  court 
for  hearing.  On  September  28,  1907,  the  last-mentioned  court 
made  an  order  setting  aside  the  judgment,  and  from  the  order 
plaintiff  has  appealed  to  this  court. 

The  motion  to  set  aside  the  judgment  was  addressed  to  the 
sound  legal  discretion  of  the  trial  court.  We  have  carefully 
examined  the  affidavits  referred  to,  and  we  are  not  prepared 
to  say  that  the  court  abused  its  discretion.  In  one  view  of  the 
matter,  it  may  be  said  that  the  attorney  for  the  defendant,  not 
having  had  the  positive  assurance  of  the  judge  that  the  case 
would  not  be  called  in  his  absence,  was  not  justified  in  assuming 
that  he  could  leave  the  county  seat  of  Deer  Lodge  county  with- 
out risk  to  his  client's  interests.  Indeed,  it  appears  that  the 
attorney  said  he  thought  he  would  'Hake  a  chance."  On  the 
other  hand,  the  attorney  affirms  that  he  construed  the  language 
of  the  judge  to  mean  that  he  might  go  without  incurring  any 
risk;  and  we  can  see  how  the  judge  who  made  the  final  order 
might  very  well  give  counsel  credit  for  making  this  statement  in 
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good  faith.  At  any  rate,  this  is  not  a  case  where  we  can  say 
that  the  court  abused  that  sound  legal  discretion  which  it  was 
its  duty  to  exercise  in  the  premises,  and  the  order  must  be 
•affirmed. 

It  is  suggested  by  counsel  for  the  appellant  that,  before  the 
court  was  justified  in  setting  aside  the  judgment,  an  affidavit 
of  merits  should  have  been  presented  on  the  part  of  the  defend- 
ant. This,  however,  is  not  a  case  where  the  reason  for  filing 
an  affidavit  of  merits  is  present.  The  cause  was  at  issue,  the 
defendant,  her  counsel,  and  witnesses  were  present  on  the  day 
the  cause  was  set  for  trial,  ready  to  proceed.  This  being  the 
situation,  the  court  had  the  information  that  the  defendant 
claimed  to  have  a  meritorious  defense  to  the  action,  and  no  affi- 
davit of  merits  was  necessary. 

We  have  decided  this  case  upon  the  question  presented  by 
the  briefs  of  counsel  for  both  parties.  The  decision  must  not, 
however,  be  construed  as  a  holding  that,  after  the  trial  of  an 
issue  regularly  made  by  the  pleadings,  a  judgment  may  be  set 
aside  without  a  motion  for  a  new  trial.  This  question  was  not 
presented,  and  is  not  decided.  We  also  pass  the  question 
whether  a  motion  to  vacate  a  verdict  and  set  aside  a  default  is 
sufficiently  broad  to  justify  an  order  setting  aside  a  judgment 

The  order  of  the  district  court  of  Silver  Bow  county  is 
affirmed. 

Affirmed, 

Mr.  CniEP  Justice  Bbantly  and  Ma.  Justice  Holloway 
concur. 
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KNIPB,  Appellant,  v.  WASHOB  COPPER  CO.  bt  al.,  D». 

RKDANTB;  WASHOB  COPPBB  CO.,  BiaSPONDENT. 

(No.  2,521.) 
(Sabmitted  April  7,  1908.    Dedded  AprU  14,  1908.) 

[95  Pac  129.] 

Mines  and  Mining — Injuries  to  Buildings  an  Surface — Evidence 
— Insufficiency — Appeal — Nonprejudicial  Error, 

Appeal — Nonpxe judicial  Error. 

1.  Errors  committed  in  the  admierion  of  evidence  or  In  charging  the 
jurj,  no  matter  how  gross,  eonld  not  hare  worked  prejudice  to  plain- 
tiff who  was  not  entitled  to  a  Tordiet  under  any  view  of  the  eyideace, 
which  was  of  such  a  character  that  the  court  should  have  directed  a 
▼ordiet  in  ta^or  of  the  defendant. 

Hines — Injuries  to  Buildings  on  Surf acfr— ETidenee— :Iiifl«ffieieiicy. 

2.  Eyidenee  examined,  in  an  action  against  a  mining  company  for 
damages  on  account  of  injuries  to  plaintiff's  buildings  on  the  sur- 
face of  defendant's  mining  ground,  alleged  to  have  been  occasioned 
by  defendant's  negligent  use  of  ezploBives  in  its  underground  mining 
operations,  and  held  insuficient  to  support  a  judgment  for  plaintiff, 
where  it  appeared,  among  other  things,  that  the  excavations  to  which 
pkintiff  attribntad  the  injuries  to  Ioob  buildings  were  not  made  until 
long  after  such  damage  occurred,  and  where  other  companies  operated 
in  the  vicinify,  by  reason  of  which  operations  an  extensive  subsidence 
of  the  surface  had  occurred,  affecting  buildings  having  the  same  situa- 
tion relative  thereto  as  those  of  pluntiff,  and  in  the  same  way  and 
to  a  Bftse  cKteiit. 

Appeal  from  District  Court,  Silver  Bow  County;  Oeo.  M. 
Bourquin,  Judge, 

Action  by  Alpheus  W.  Knipe  against  the  Anaconda  Copper 
Mining  Company  and  the  Washoe  Copper  Company.  The  cause 
was  dismissed  as  to  the  first  defendant,  and  judgment  was  ren- 
dered in  favor  of  the  second  defendant,  and  plaintiff  appeals 
from  an  order  denying  him  a  new  trial.    Affirmed. 

Mr.  John  J.  McHatton,  for  Appellant. 

The  basis  of  the  plaintiff's  claim  for  recovery  is  that  he  had 
it  right  to  possess  the  premises  undisturbed,  and  that  any  inter- 
Mont.,  Vol  87—11 


162  Knife  v.  Washoe  Copper  Co.  bt  aij.     [Mar.  T.  'OS 

ference  with  the  subjacent  or  lateral  support  thereof  by  the  de- 
fendant was  without  right,  and  that  the  same  was  removed, 
resulting  in  damage.  (See  Erickson  v.  Mich.  Land  &  Iron  Co.,  50 
Mich.  604,  16  N.  W.  161;  Burgner  v.  Humphrey,  41  Ohio  St. 
340 ;  Lord  v.  Carbon  Iron  Mfg.  Co.,  42  N.  J.  Eq.  157,  6  Atl.  812 ; 
Waiiams  v.  Hay,  120  Pa,  St.  485,  6  Am.  St.  Rep.  719, 14  Atl.  379 ; 
Fairview  Coal  Co.  v.  Hay  (Pa.),  14  Atl.  383;  Pringle  v.  Vesta 
Coal  Co.,  172  Pa.  St.  438,  33  Atl.  690;  Robertson  v.  Youghio- 
gheny  River  Coal  Co.,  172  Pa.  St.  566,  33  Atl,  706;  Jones  v. 
Wagner,  66  Pa.  St.  429,  5  Am.  Rep.  385 ;  Homer  v.  Watson,  79- 
Pa.  St.  242,  21  Am.  Rep.  55 ;  Coleman  v.  ChadmcJc,  80  Pa.  St. 
81,  21  Am.  Rep.  93.)  The  right  of  subjacent  support  exist* 
entirely  independent  of  the  question  of  negligence  on  the  part 
of  the  mine  owner.  (2  Lindley  on  Mines,  2d  ed.,  831 ;  Stewart  on 
Mines,  165 ;  MacSwinney  on  Mines,  286 ;  Gilmore  y.  DriscoU,  122: 
Mass.  199,  23  Am.  Rep.  312.) 

Mr.  A.  J.  Shores,  Mr.  C,  F.  Kelley,  and  Mr.  D.  Oay  Stivers,. 
for  Respondent. 

The  plaintiff's  right  to  lateral  and  subjacent  support  extended 
only  to  the  maintenance  of  the  ground  in  its  natural  condition  ^ 
and  if  the  defendant  left  sufficient  support  to  maintain  the- 
ground  in  its  natural  condition,  it  was  not  liable  if  the  ground 
subsided  because  of  the  additional  weight  of  buildings.  (Foley 
V.  Wyeth,  2  Allen  (]\rass.),  131,  79  Am.  Dec.  771;  OUmore  v. 
'DriscoU,  122  Mass.  201,  23  Am.  Rep.  312 ;  Matulys  v.  PAtte- 
delphia  &, Reading  Coal  <&  Iron  Co.,  201  Pa.  St.  70,  50  Atl.  823; 
Noonan  v.  Pardee,  200  Pa.  St.  474,  50  Atl.  255;  Thurston  y. 
Hancock,  12  Mass.  220,  7  Am.  Dec.  57 ;  Booth  v.  Rome  W.  & 
0,  T.  R.  Co.,  140  N.  Y.  267,  37  Am.  St.  Rep.  552,  35  N.  B.  592, 
24  L.  R.  A.  105 ;  French  v.  Vix,  143  N.  T.  90,  37  N.  E.  612 ;  Smith 
V.  Kenwick,  7  Com.  B.  (Eng.)  515;  De  Carvajal  v.  Young  Men's 
Christian  Ass7i.  of  City  of  New  York,  76  N.  Y.  Supp.  474,  3T 
Misc.  Rep.  727.) 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  recover  a  judgment  for  damages 
against  the  defendants  alleged  to  have  beeen  caused  by  mining 
operations  conducted  by  them  beneath  the  surface  of  plaintiff's 
land  and  lands  in  the  immediate  vicinity  thereof.  Some  time 
prior  to  the  conclusion  of  the  trial  the  action  was  dismissed 
as  to  the  Anaconda  Copper  Mining  Company,  and  thereafter 
it  proceeded  as  against  the  Washoe  Copper  Company  alone. 

For  all  the  land  included  in  what  is  known  as  the  Leggat- 
Foster  addition  to  the  city  of  Butte,  in  Silver  Bow  county,  pat- 
ent was  issued  to  John  A.  Leggat  and  others  in  1880,  the  appli- 
cation being  based  upon  a  placer  location.  Subsequently  the 
land  covered  by  the  patent,  or  a  portion  of  it,  was  platted  into 
blocks  and  lots  made  an  addition  to  the  city.  It  is  alleged 
in  the  complaint,  substantially,  that  the  plaintiff  is  and  was  at 
the  times  mentioned  the  owner  of  lots  1  and  22  in  block  11  of 
this  addition ;  that  he  is  and  was  entitled  to  the  quiet  and  peace- 
able possession,  use  and  occupation  of  the  surface  thereof,  and 
the  earth  underlying  them  to  a  depth  necessary  to  permit  the 
maintenance  of  buildings  and  improvements  thereon;  that  he 
has  held  and  maintained  thereon  certain  buildings  for  residence 
and  business  purposes ;  that  neither  the  defendants  nor  any  other 
person  or  persons  have  or  had  any  right  to  carry  on  any  mininjr 
or  to  do  any  other  work  beneath  the  surface  thereof,  or  to  do 
any  blasting  or  other  act,  or  to  omit  to  do  any  act  with  reference 
to  the  surface  of  said  lots,  or  any  underground  portions  thereof, 
which  would  disturb  the  lots  or  the  surface  thereof  in  its  nat- 
ural condition,  or  move  or  disturb  the  buildings  thereon,  or  in 
any  wise  interfere  with  plaintiff's  quiet  and  peaceable  use  and 
enjoyment  thereof ;  that  heretofore,  and  particularly  during  the 
year  1905,  and  during  the  possession  and  ownership  of  the  plain- 
tiff, the  defendant  has  been  engaged  in  carrying  on  underground 
mining  operations  under  the  surface  of  plaintiff's  premises,  and 
in  lands  in  the  immediate  vicinity  thereof,  without  plaintiff's 
consent ;  that  it  has  carelessly,  negligently  and  wrongfully  made 
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excavations  by  drilling  and  blasting,  using  large  quantities  of 
powder,  thus  unnecessarily  and  carelessly  disturbing  plaintiff's 
right  and  title  to  the  surface  and  the  buildings  thereon;  that 
it  has  left  the  excavations  so  made  in  such  an  unprotected  condi- 
tion that  the  surface,  being  without  its  natural  support,  has 
sunk  and  settled  and  is  rendered  unfit  for  use,  and  has  cracked 
and  injured  plaintiff's  buildings;  and  that  by  reason  of  the 
premises  plaintiff  has  been  injured  in  the  sum  of  $10,000.  Judg- 
ment is  demanded  for  this  amount.  In  a  second  cause  of  action 
equitable  relief  is  sought  by  way  of  injunction  to  prevent  further 
injury,  which  it  is  alleged  is  likely  to  result  from  a  continuance 
of  defendant's  mining  operations. 

In  its  answer  the  defendant  Washoe  Copper  Company,  after 
admitting  its  corporate  capacity,  alleges  that  it  is  the  owner 
of  all  the  mineral,  veins,  lodes,  ledges,  or  mineral-bearing  quartz 
and  rock,  or  earth  contained  in,  or  belonging  to,  the  lots  claimed 
by  plaintiff,  with  the  right  to  mine  for  and  extract  the  ores 
therein  by  means  of  underground  workings  to  within  fifty  feet 
of  the  natural  surface  of  the  earth  in  such  manner  as  not  to 
destroy  or  interfere  with  the  surface.  It  then  denies  generally 
all  the  other  allegations  of  the  complaint. 

The  reply  puts  in  issue  the  claim  of  the  defendant  to  the  ores 
underlying  plaintiff's  lots  and  its  alleged  right  to  mine  and  ex- 
tract the  same.  A  trial  of  the  issue  thus  framed  resulted  in  a 
verdict  and  judgment  for  the  defendant.  The  appeal  is  from  an 
order  denying  plaintiff's  motion  for  a  new  trial.  Plaintiff's 
contention  is  that  the  motion  should  have  been  granted,  because 
of  errors  in  admitting  certain  evidence  and  in  charging  the  jury, 
and  because  the  evidence  is  insufficient  to  justify  the  verdict. 
We  are  of  the  opinion  that  the  motion  was  properly  denied,  for 
the  reason  that  the  evidence  admitted  at  the  trial  would  not 
from  any  point  of  view  have  sustained  a  verdict  for  plaintiff  for 
any  amount.  For  this  reason  it  is  not  a  material  inquiry 
whether  there  was  error  in  admitting  evidence  or  in  submitting 
the  charge  to  the  jury;  for,  even  though  the  errors  complained 
of  were  gross,  nevertheless,  if  the  evidence  would  not  under  any 
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▼lew  of  it  haye  sostained  a  verdict  for  plaintiff,  the  court  should 
have  directed  a  verdict  for  defendant.  Under  this  condition  of 
the  case  the  plaintiff  was  not  prejudiced  by  error  in  admitting 
evidence  upon  a  matter  not  pertinent  to  the  issue,  nor  by  errors 
in  the  chai^. 

A  brief  summary  of  the  evidence  wiU  be  sufficient  to  demon- 
strate that  another  trial  could  not  result  differentiy.  Befer- 
ence  to  the  subjoined  diagram  shows  the  situation  of  plaintiff's 
premises  and  of  the  underground  workings  of  the  defendant,  and 
will  materially  aid  in  understanding  the  references  to  the  state- 
ments made  by  the  different  witnesses. 
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The  land  covered  by  the  addition  slopes  toward  the  south. 
The  various  lots  and  blocks  shown  are  used  for  business  and 
BBBidence  purposes.  The  deed  under  which  the  plaintiff  holds 
kt  1  in  block  11  contains  the  following  reserration  in  favor  of 
Ids  grantor,  who  owned  both  the  surface  and  mineral  rights: 
''Reserving  the  ores^  rock,  and  mineral,  together  with  the  right 
fa  mine,  prospect  for,  and  extract  the  same  by  means  of  under- 
ground workings,  only  up  to  a  point  within  fifty  feet  of  the 
natnral  soxface  of  the  ground^  and  in  such  manner  as  not  to  dis- 
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tarb,  injure,  or  interfere  with  the  surface  of  said  premises." 
A  similar  reservation  is  contained  in  his  deed  to  lot  22,  with  the 
additional  words,  ''Or  damage  the  buildings  or  improvements 
thereon."  The  rights  thus  reserved  are  owned  by  the  defendant 
under  conveyances  from  the  same  grantor.  The  shaft  through 
which  defendant's  operations  are  carried  on  is  on  lot  10  in  block 
15  at  a  point  marked  ''Cambers."  The  crosscut  and  drifts  are 
shown  radiating  from  this  shaft,  and  are  designated  by  the  num- 
bers 100, 180  and  200.  The  dotted  lines  to  the  westward  on  Orant 
street  represent  a  raise  and  excavations  made  in  stoping  ore  un- 
der Grant  street.  The  witnesses  refer  to  the  workings  of  the  de- 
fendant as  the  "Cambers  Mine." 

It  appears  that  there  are  seven  buildings  in  all  on  plaintiff's 
lots,  all  of  which  except  the  ones  facing  Park  street  toward  the 
north  and  Galena  street,  have  been  more  or  less  damaged  by  a 
cracking  and  subsidence  of  the  earth's  surface.  The  plaintiff 
stated  that  he  first  observed  this  condition  in  December,  1902, 
er  January,  1903,  and  that  it  was  unchanged  at  the  time  the 
action  was  brought  in  May,  1905.  He  expressed  the  opinion  that 
it  was  caused  by  excavations  made  by  the  defendant  by  stoping 
ore  directly  beneath  the  surface  of  his  lots  and  under  the  street. 
Upon  further  examination,  however,  it  appeared  that  he  had  no 
idea  what  the  condition  of  the  workings  in  the  Cambers  mine 
was,  or  the  extent  of  them,  at  the  time  the  subsidence  of  the 
earth  occurred  and  his  buildings  were  damaged.  The  witness 
Lindsay,  an  engineer,  who  had  examined  the  excavations  in  the 
Cambers  mine  and  testified  for  the  plaintiff,  stated  that  it  was  a 
fair  supposition  that  the  settling  of  the  earth  and  the  subsequent 
cracking  of  the  buildings  was  caused  by  the  openings  on  the  100- 
foot  level  and  the  stoping  of  ore  under  Grant  street,  but  that  he 
did  not  know  when  this  work  had  been  done.  He  expressed  the 
opinion  that,  if  the  cracking  and  damage  appeared  before  these 
excavations  were  made,  the  damage  could  not  be  attributed  to 
them.  None  of  the  witnesses  on  the  part  of  the  plaintiff  had 
any  knowledge  of  the  conditions  underground  at  the  time  the 
damage  was  observed  in  December,  1902,  or  January,  1903. 
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It  appeared  from  the  testimony  of  other  witnesses  that  the  exca- 
Tations  to  the  westward  of  the  Cambers  shaf t,  to  the  existence 
of  which  plaintiff  attributed  the  injury,  were  not  made  until 
long  after  the  injury  occurred.  In  f act,  it  appears,  without  con- 
tradiction, that  none  of  these  excavations  were  made  until  as 
late  as  April,  1905,  or  just  before  this  action  was  brought.  It 
further  appears  that,  owing  to  extensive  mining  operations  by 
several  other  companies  to  the  north  of  plaintiff's  premises,  there 
has  been  an  extensive  movement  of  the  earth  toward  the  south, 
accompanied  by  a  subsidence  of  the  surface  and  a  series  of 
tracks,  extending  generally  from  west  to  east,  through  the  cen- 
tral portion  of  the  city,  resulting  in  damage  to  all  buildings 
either  on  the  line  thereof  or  in  close  proximity  thereto.  One 
of  these  openings,  attended  by  a  decided  change  of  the  level  of 
the  surface  for  some  distance  on  either  side  of  it,  extends  through 
the  Leggat-Foster  addition  to  the  north  of  Galena  street,  trace- 
able for  1,100  feet  westward  and  400  or  500  feet  eastward  from 
Grant  street,  affecting  buildings  having  the  same  situation  rela- 
tive to  it,  as  those  of  plaintiff,  and  in  the  same  way,  and  to  a  like 
extent.  This  is  indicated  by  the  dotted  line  extending  through 
blocks  10  and  11.  It  does  not  appear  that  the  operations  in  the 
Cambers  mine  have  contributed  in  any  way  to  this  condition,  or 
that  they  have  aggravated  it ;  so  that  a  verdict  for  plaintiff,  upon 
the  issue  as  presented  by  the  pleadings,  could  not  have  been  jus- 
tified by  the  evidence. 

But  counsel  for  appellant  contends  that  plaintiff  was  entitled 
to  a  verdict  for  nominal  damages  in  any  event,  because  the  evi- 
dence shows  without  contradiction  that  the  blasting  in  the  Cam- 
bers mine  during  the  months  of  April  and  May,  1905,  was  at- 
tended by  concussions  so  violent  as  to  break  a  window  in  one  of 
plaintiff's  buildings  on  lot  1,  and  rendered  it  so  uncomfortable 
that  a  tenant  then  occupying  it  could  not  remain  there.  Assum- 
ing that  under  the  allegations  of  the  complaint  disturbance  from 
4M>ncussion  could  properly  be  proved  as  an  element  of  damage, 
the  proof  fails  to  show  that  the  particular  disturbance  was  the 
result  of  defendant's  operations  either  alone  or  in  connection 
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with  other  mming  in  the  vieinitj,  also  attended  l^  blasting.  At 
best  the  testimony  on  this  subject  left  the  jnry  no  substantial 
basis  upon  which  to  make  a  finding  in  favor  of  the  plaintiff. 

A  considerable  portion  of  the  argument  of  counsel  in  their 
briefs  is  devoted  to  the  question  whether  under  the  reservations 
in  plaintiff's  deeds,  he  is  entitled  to  an  absolute  right  to  subja- 
cent and  lateral  support  to  the  surface  of  his  lots  and  the  quiet 
enjoyment  thereof,  or  whether,  having  purchased  subject  to  the 
reservation  in  favor  of  the  owner  of  the  mineral  rights,  he  has  no 
right  to  complain  of  any  injury  or  disturbance,  except  such  as 
result  from  the  want  of  ordinary  care  in  the  conduct  of  mining 
operations  necessary  to  prospect  for  and  extract  ore.  For  the 
purposes  of  this  case  it  is  not  necessary  to  discuss  or  decide  this 
question.  Whether  we  should  adopt  the  one  or  the  other  view 
the  result  would  be  the  same ;  for,  since  the  evidence  fails  to  show 
that  the  defendant  caused  or  contributed  to  the  injury  com- 
plained  of,  it  is  a  matter  of  no  consequence  what  rule  of  law  is 
applicable. 

Let  the  order  be  affirmed. 

Affirmed. 

Mb.  Justice  Hollowat  and  Mb.  Justice  Smith  concur. 
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HABRINGTON,  Respondent,  v.  BUTTE,  ANACONDA  &  PA- 

CIFIC  RY.  CO.,  Appellant. 

(No.  2^12.) 
(Submitted  ApzU  e,  1908.    Bedded  AprU  18,  1908.) 

[95  Pae.  8.] 

Personal    Injuries — Railroads — Children — Duty    of    Parents-^ 
Coniribuiory  Negligence. 

Personal    Injaxiee — ^Bailroads — Children— XJnayoidable    Accident — Question 
for  Jury. 

1.  ^  Where,  in  an  action  against  a  railroad  company  for  injury  to  a 
child,  the  testimony  was  conflicting  upon  the  question  whether  the  in* 
fant  ran  upon  defendant's  traok  immediately  in  front  of  moving  cars 
■o  as  to  make  the  accident  unavoidable,  the  matter  was  properly  sub- 
mitted to  the  jury  and  its  finding  thereon  will  not  be  disturbed  on 
appeal. 

Same — Contributory  Negligence — ^Burden  of  Proof. 

2.  Since  the  law  presumes  that  plaintiff  in  a  personal  injury  ease 
exercised  ordinary  care,  the  burden  of  alleging  and  proving  eoutriba- 
tory  negligence  is  upon  defendant  in  the  first  instance. 

Same. 

3.  Whenever  plaintiff's  own  case,  in  an  action  for  damages  on  ac- 
count of  personal  injuries,  presents  evidence  which,  if  unexplained, 
makes  out  prima  facie  eontributory  negligence  on  his  part,  he  cannot 
recover  unless  further  evidence  be  produced  exculpating  him. 

Same — Children — ^Duty  of  Parents. 

4.  Parents  of  children  so  young  and  immature  as  to  be  unable  to 
care  for  themselves,  owe  the  duty  to  care  for  them,  and,  in  doing  so, 
are  bound  to  exercise  such  degree  of  care  and  prudence  to  promote 
their  safety  as  under  all  the  circumstances  is  reasonable;  the  degree 
of  such  care  is  proportionate  to  the  age  and  intelligence  of  such  chil- 
dren and  to  the  dangers  which  are  known,  or,  by  Sie  exercise  of  due 
care,  ought  to  be  known. 

Same — Children — ^Presence  iu  Known  Place  of  Danger — Contributory  Neg- 
ligence. 

5.  The  unexplained  presence  of  a  child  non  sui  juris,  unattended, 
in  a  known  place  of  danger  is  prima  facie,  but  not  conclusive,  evidence 
of  contributozy  negligence  on  the  part  of  the  parents. 

e. 

6.  Where  the  presence  of  a  child,  non  sui  juris,  on  a  railroad  track 
vras  not  explained  by  plaintiff,  the  father,  by  some  evidence  tending 
to  show  that  despite  the  exercise  of  ordinary  care  by  the  parents  the 
child  was  at  such  known  place  of  danger,  recovery  could  not  be  haa 
for  injury  to  the  inf aut. 
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Appeal  from  District  Court,  Silver  Bow  County;  Oeo.  M. 
Bourquin,  Judge. 

Personal  Injury  action  by  Jeremiah  P.  Harrington  against  the 
Butte,  Anaconda  &  PacilSc  Railway  Company.  From  a  judg- 
ment for  plaintiff  and  from  an  order  denying  it  a  new  trial, 
•defendant  appeals.    Beversed  and  remanded. 

Messrs.  Forbis  d;  Evcms^  and  Mr.  D.  Oay  Stivers,  for  Appel- 
lant. 

A  child  of  tender  years  may  be  guilty  of  contributory  negli- 
gence. (Krenzer  v.  Pittsburg  C.  0.  A  St.  L.  By.  Co.,  151  Ind. 
^87,  68  Am.  St.  Eep.  252,  43  N.  E.  649,  52  N.  E.  220;  Baltimore 
-etc.  Co.  V.  Breing,  25  Md.  378,  90  Am.  Dec.  49 ;  Trudell  v.  Orand 
Trunk  By.  Co.,  126  Mich.  73,  85  N.  W.  250,  53  L.  R.  A.  271 ;  OU 
€ity  &  B.  Bridge  Co.  v.  Jackson,  114  Pa.  St.  321,  6  Atl.  128; 
Moore  v.  Pennsylvama  By.  Co.,  99  Pa.  St.  301,  44  Am.  Rep.  106.) 

Company  held  not  liable  in  case  of  sudden  appearance  in  front 
of  cars.  (Meyer  v.  Midland  Pac.  By.  Co.,  2  Neb.  319 ;  Little  Bock 
4&  Ft.  S.  By.  Co.  V.  Densman,  54  Ark.  431,  16  S.  W.  169 ;  Benson 
V.  Central  Pac.  By,  Co.,  98  Cal.  45,  32  Pac.  809 ;  Oalveston  H.  & 
8.  A.  By.  Co.  V.  Chambers,  73  Tex.  296,  11  S.  W.  279 ;  Chicago 
&  A.  B.  B.  Co.  V.  Becker,  76  111.  25 ;  Barkley  v.  Missouri  Pac.  By. 
Co.,  96  Mo.  367,  9  S.  W.  793 ;  Baltimore  &  0.  By.  Co.  v.  State, 
71  Md.  590,  18  Atl.  969 ;  Burke  v.  Broadway  &  S.  A.  By.  Co., 
49  Barb.  529.)  If  a  parent  allows  a  child  of  tender  years  to  be 
in  a  place  of  danger,  the  parent's  negligence  will  bar  his  recov- 
ery for  loss  of  the  child's  services.  Also,  it  is  incumbent  upon 
the  parent  to  explain  the  child's  presence  in  such  place.  {OlaS' 
sey  V.  Hestonville  <&  F.  P.  By.  Co.,  57  Pa.  St.  172;  Bamberger  v.' 
Citizens'  S.  By.  Co.,  95  Tenn.  18,  49  Am.  St.  Rep.  909,  31  S.  W. 
163,  28  L.  R.  A.  486;  Spokane  <&  P.  By.  Co.  v.  Holt  (Idaho),  40 
Pac.  56 ;  Lehman  v.  City  of  New  York,  29  Barb.  234 ;  City  of  Chi- 
cago V.  Major,  18  111.  349,  68  Am.  Dec.  553 ;  Grant  v.  City  of 
Fitchburg,  160  Mass.  16,  39  Am.  St.  Rep.  449,  35  N.  E.  84.) 
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Mr.  John  J.  McHaiton,  Mr.  Jesse  B.  Rooie,  and  Mr.  Peter 
Breen,  for  Respondent. 

There  is  no  negligence  to  be  attributed  to  the  parent,  unless 
the  evidence  shows  that  he  was  guilty  of  negligence,  and  the 
burden  of  proof  is  upon  the  defendant  to  show  that  the  parent 
was  guilty  of  negligence.  {Dicker  v.  McSorley,  111  Wis.  91,  86 
N.  W.  554 ;  Randall  v.  Northwestern  Tel.  Co.,  54  Wis.  140,  41 
Am.  Eep.  17,  11  N.  W.  419 ;  Fox  v.  Oakland  Con.  Ry.  Co.,  118 
Cal.  62,  62  Am.  St.  Kep.  216,  50  Pae.  25 ;  Daly  v.  Hinz,  113  CaL 
366,  45  Pac.  693 ;  Duhiver  v.  City  &  8.  Ry.  Co.,  44  Or.  227,  74 
Pac.  915,  75  Pac.  693;  Corbett  v.  Oregon  S.  L.  Co.,  25  Utah, 
449,  71  Pac.  1065 ;  EskOden  v.  Seattle,  29  Wash.  583,  70  Pac.  64 ; 
Nord  Y.  Boston  &  Mont.  Con.  C.  &  8.  M.  Co.,  30  Mont.  48,  75 
Pac.  681;  Orient  Ins.  Co.  v.  Northern  Pac.  Ry.  Co.,  31  Mont. 
502,  78  Pac.  1036 ;  McCabe  v.  Mont.  Cent.  Ry.  Co.,  30  Mont.  323, 
76  Pac.  701 ;  Meisner  v.  City  of  Dillon,  29  Mont.  116,  74  Pac. 
130.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

Bernard  Harrington  was  about  five  years  and  eight  months  old 
on  July  5, 1906,  when  he  was  injured  by  being  run  down  by  cars 
operated  by  the  defendant  railway  company  over  its  tracks  in  the 
northern  part  of  the  city  of  Butte.  This  action  is  brought  by  the 
father  of  the  child  for  damages  by  way  of  compensation  for  the 
loss  of  the  child's  services  from  the  time  of  the  injury  until  he 
should  have  reached  the  age  of  twenty-one  years.  The  injury  oc- 
curred at  a  point  where  a  roadway  of  general  travel  crosses  the 
defendant  railway  company's  tracks;  as  to  whether  it  is  a  pub- 
lic street  is  left  somewhat  in  doubt  The  complaint  is  drawn  upon 
the  theory  that  the  injury  was  occasioned  by  the  negligence  of  the 
defendant  company.  The  answer  denies  any  negligence,  and 
pleads  contributory  negligence  on  the  part  of  the  child,  and  also 
contributory  negligence  on  the  part  of  this  plaintiff  in  permitting 
the  child  to  be  in  a  place  of  danger  unattended.     The  case  was 
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tried  to  the  court  sitting  with  a  jury.  A  verdict  was  returned  in 
favor  of  the  plaintiff,  and  a  judgment  rendered  and  entered 
thereon,  from  which  judgment  and  an  order  denying  it  a  new 
trial  the  defendant  appeals. 

The  appellant's  specifications  of  error  relate  to  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict^  and  to  instructions 
given,  modified  and  refused.  Respondent  objects  to  any  consid- 
eration of  the  questions  arising  upon  the  instructions,  for  the 
reason  that  the  instructions  are  not  presented  to  this  court  in 
the  judgment-roll ;  but  the  application  of  the  rule  heretofore  an- 
nounced is  of  little  or  no  consequence  in  this  particular  case, 
since  the  principal  contention  made  by  the  appellant  is  presented 
under  its  specification  of  the  insufiSciency  of  the  evidence  to  jus- 
tify the  verdict 

Appellant  contends  that  the  injury  was  the  result  of  un- 
avoidable accident;  and  while  there  is  some  testimony  to  the 
effect  that  the  child  ran  upon  the  track  and  in  front  of  the  mov- 
ing cars  so  soon  before  his  injury  as  to  render  the  injury  un- 
avoidable, there  is  lik^vnse  testimony  that  the  child  stood  upon 
the  track  for  from  two  to  four  or  five  minutes  before  he  was 
struck.  This  conflict  in  the  evidence  was  properly  submitted  to 
the  jury  for  consideration,  and  with  the  finding  thereon  in  plain- 
tiff's  favor  we  cannot  interfere. 

Appellant's  other  contention  upon  the  evidence  presents  a 
most  difficult  question.  We  think  the  evidence  is  ample,  if 
believed,  to  show  the  negligence  of  the  defendant  railway  com- 
pany. The  injury  is  admitted  in  the  pleadings.  In  making 
out  plaintiff's  case  it  was  made  to  appear  that  this  child  of 
tender  years,  non  sui  juru,  was  in  a  known  place  of  danger,, 
unattended  by  anyone  whose  duty  it  was  to  care  for  him.  In 
this  jurisdiction  the  rule  is  firmly  established  that  in  an  ae> 
tion  of  this  character  the  burden  of  alleging  and  proving  oon^ 
tributory  negligence  iB  upon  the  defendant  in  the  first  instance; 
and  this  must  be  correct,  since  there  is  a  presumption  of  law 
that  the  plaintiff  exercised  ordinary  care.  (Subd.  4,  see.  8266, 
Code  Civ.  Proc.)     In  Nelson  v.  City  of  Helena^  16  Mont  21^ 
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S9  Pac.  905,  this  court,  after  stating  this  rale,  said:  ^* There  is 
a  corollary,  rather  than  an  exception  to  this  rule;  the  corollary 
being  to  the  effect  that,  whenever  the  plaintiff's  own  case  raises 
a  presnmption  of  negligence,  the  burden  of  proof  is  immediately 
upon  him.  In  such  a  case  it  devolTes  upon  the  plaintiff,  as 
of  course,  to  clear  himself  of  the  suspicion  of  negligence  that 
he  has  himself  created.  He  must  make  out  his  case  in  full, 
and,  where  the  circumstances  attending  the  injury  were  such 
as  to  raise  a  presumption  against  him  in  respect  to  the  exer- 
cise of  due  care,  the  law  requires  him  to  establish  afBrmatively 
his  freedom  from  contributory  fault."  We  think  it  would  be 
more  accurate  to  say  that,  whenever  the  plaintiff's  own  case 
presents  evidence  which,  if  unexplained,  would  make  out  prima 
fade  contributory  negligence  on  his  part,  there  must  be  fur- 
ther evidence  exculpating  him,  or  he  cannot  recover.  How- 
ever, tills  is  evidently  what  the  court  meant,  and  this  doctrine 
has  the  smpport  of  practically  all  of  the  authorities. 

On  the  part  of  plaintiff  it  is  alleged  that  this  crossing  was  a 
dangerous  place,  and  that,  by  reason  of  his  tender  years,  the 
Injured  child  was  incapable  of  understanding  or  appreciating 
the  danger.  In  view  of  these  allegations  appellant  contends 
that  the  unexplained  presence  of  this  five  year  old  child  in  a 
known  place  of  danger,  unattended  by  anyone  whose  duty  it 
was  to  care  for  him,  was  of  itself  prima  facie  evidence  of  con- 
tributory negligence  on  the  part  of  his  parents. 

It  may  be  said  to  be  a  general  rule,  of  universal  application, 
that  parents  have  no  right  to  expect  others  to  care  for  their 
children  who  are  so  young  and  immature  that  they  cannot  care 
for  themselves,  and  that  they  (the  parents)  owe  the  duty  to 
care  for  such  children,  and  in  caring  for  them  are  bound  to 
exercise  such  degree  of  care  and  prudence  to  promote  their 
safety  as  under  all  the  circumstances  is  reasonable,  and  this 
degree  of  care  is  proportionate  to  the  age  and  intelligence  of 
such  children  and  to  the  known  dangers,  or  dangers  which 
might  be  known  by  the  exercise  of  due  care  (1  Thompson's 
Commentaries  an  the  Law  of  Negligence,  sec.  321) ;  and  in 
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support  of  this  rule  it  may  be  said  that  the  authorities  are 
harmonious.  When,  however,  it  comes  to  the  application  of  the 
rule  to  particular  cases,  the  courts  have  not  been  able  to  agree. 
While  there  are  some  courts  which  hold  that  the  mere  unex- 
plained presence  of  a  child,  non  sui  juris,  unattended,  in  a 
place  of  known  danger,  is  not  evidence  of  the  parents'  con- 
tributory negligence  (Hagan's  Petition  (Morgan  v.  IlUnois 
etc,  Co,),  5  Dill.  (U.  S.)  96,  Fed.  Cas.  No.  9802;  Corbett  v. 
Oregon  8.  L.  B.  Co.,  25  Utah,  449,  71  Pac.  1065),  the  decided 
weight  of  authority,  and  we  think  the  better  rule  is  that  such 
unexplained  presence  is  some  evidence,  not  conclusive,  but 
prima  facie,  evidence,  of  contributory  negligence  on  the  par- 
ents' part.  (1  Thompson's  Commentaries  on  the  Law  of  Neg- 
ligence, sec.  324;  Wright  v.  Maiden  <&  Melrose  R.  Co.,  4  Allen 
(Mass.),  283;  Hart  field  v.  Roper,  21  Wend.  (N.  Y.)  615,  34 
Am.  Dec.  273;  Jeffersonville  etc.  R.  R.  Co.  v.  Bowen,  49  Ind, 
154 ;  Westerberg  v.  Kinzua  R.  R.  Co.,  142  Pa.  St.  471,  24  Am. 
St.  Rep.  510,  21  Atl.  878;  Oibbons  v.  Williams,  135  Mass.  333; 
Finkelstein  v.  American  Ice  Co.,  88  N.  Y.  Supp.  942;  Albert 
V.  Albany  Ry.  Co.,  5  App.  Div.  544,  39  N.  Y.  Supp.  430.) 
We  do  not  see  any  reason  for  the  first  of  these  rules,  while 
for  the  last  there  appears  to  be  some  reason,  even  if  not  entirely 
satisfactory. 

Broadly  speaking,  negligence  may  be  said  to  be  a  breach  of 
duty.  Primarily,  and  in  a  general  way,  the  parents  of  a  child 
of  tender  years  owe  the  duty  to  protect  such  child  from  harm 
by  keeping  it  out  of  danger.  This  duty  is  owed  to  the  child 
for  the  child's  sake,  and  it  is  likewise  owed  to  the  community 
in  general  in  order  that  ordinary  business  pursuits  may  be 
carried  on;  for,  if  railroad  tracks  are  to  be  made  common 
playgrounds  for  irresponsible  children,  it  does  not  require  much 
foresight  to  see  that  but  one  result  will  inevitably  follow,  viz., 
the  suspension  of  the  railway  business.  Since  the  father  of 
this  child,  who  is  the  plaintiff  in  this  action,  owed  the  duty  ta 
exercise  ordinary  care  to  keep  the  child  out  of  danger,  a  breach 
of  that  duty  was  negligence  on  his  part;  and  the  fact  that  he 
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did  not  keep  the  child  out  of  this  danger,  which  the  child  could 
not  appreciate,  must  be  held  to  be  prima  facie  evidence  of  th& 
father's  negligence.  We  are  impelled  to  adopt  this  rule  for 
the  further  reason  that  it  appears  to  us  to  be  the  more  righteous 
one.  The  parents  are  the  natural  custodians  of  such  a  child, 
and  they  know  better  than  anyone  else  what  means  they  have 
employed  to  safeguard  it.  It  would  be  a  small  matter  for 
them  to  show  what,  in  fact,  they  did  respecting  the  care  of 
the  child,  while  in  a  majority  of  cases  it  would  be  practically 
impossible  for  the  defendant  to  do  so.  We  desire,  however,  ta 
add  emphasis  to  our  statement  that  such  unexplained  presence 
is  only  prima  facie  evidence  of  contributory  negligence,  and 
the  courts  holding  this  view  have  quite  generally  said  that  com- 
paratively slight  evidence  that  the  child  was  in  the  place  of 
danger,  despite  the  fact  that  the  parents  exercised  due  care, 
will  warrant  a  submission  of  the  question  of  contributory  neg- 
ligence to  the  jury.  (Fox  v.  Oakland  Con.  8t  By.,  118  Cal. 
55,  62  Am.  St.  Rep.  216,  50  Pac.  25.) 

Up  to  this  point  we  have  considered  the  child's  presence  in- 
the  known  place  of  danger  as  entirely  unexplained,  and  in  this^ 
assumption  we  think  we  are  correct.  Counsel  for  respondent 
do  not  even  suggest  that  any  explanation  can  be  found  in  the 
evidence,  but  rest  upon  the  theory  that  the  burden  was  upon 
the  defendant  to  make  an  explanation  which  would  show  neg- 
ligence, if  any,  on  the  part  of  the  plaintiff.  However,  this 
much  does  appear  from  the  record.  The  mother  testified  that: 
•*At  the  time  the  boy  was  injured  I  thought  he  was  in  the  yard 
at  home.  He  was  in  the  yard  a  little  while  before.  I  certainly 
always  exercised  care  in  looking  after  and  seeing  where  he 
was.  I  always  kept  him  right  around  because  I  was  afraid  of 
the  track,  and  not  only  him,  but  the  rest  of  them."  The 
father  testified:  ^'When  I  am  around  home  I  exercise  care  in 
looking  after  the  children.  I  try  to  keep  them  around  home. 
I  did  not  know  that  the  little  boy  was  down  at  the  railroad  at 
the  time  he  was  hurt.  As  to  what  I  was  doing  at  the  time  he 
was  brought  home  or  just  before,  it  was  a  little  after  supper, 
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and  I  went  out  into  the  yard  to  milk  a  cow,  and  the  little  boy 
was  with  me  at  the  time  I  started  to  milk  her,  and  when  I  got 
through  I  went  in  with  the  pail  and  put  it  on  the  kitchen  table, 
and  it  was  not  but  a  short  time  that  I  heard  the  child  was 
killed,  and  I  went  down  there  and  I  brought  him  home  in  mj 
arms."  But  the  father,  who  is  this  plaintiff,  also  testified  that 
they  lived  not  more  than  200  feet  from  the  railroad  track,  and 
in  view  of  this  fact  the  testimony  given  above  cannot  be  said 
to  consist  of  any  facts  from  which  the  jury  coidd  form  a  con- 
clusion as  to  whether  they  did  exercise  ordinary  care.  The 
stat^nent  by  each  of  these  witnesses  that  care  was  exercised  is 
the  barest  kind  of  a  conclusion,  whUe  the  statement  that  they 
tried  to  keep  or  did  keep  the  child  around,  or  around  home,  is 
sosceptible  of  almost  any  conclusion. 

We  think  we  are  fully  justified  in  treating  this  as  a  case  of 
unexplained  presence  of  a  child  of  tender  years  in  a  known 
place  of  danger,  unaccompanied  by  anyone  whose  duty  it  was 
to  care  for  him.  These  facts  appearing  in  the  record,  we  hold 
that  there  was  prima  facie  evidence  of  plaintiff's  contributory 
negligence;  and  because  of  the  fact  that  the  child's  presence 
was  not  explained  or  some  evidence  offered  tending  to  show 
that  he  was  there,  despite  the  exercise  of  ordinary  care  on  the 
part  of  his  parents,  we  think  the  plaintiff  has  failed  to  make 
out  his  case. 

For  the  reason  that  the  evidence  is  insufficient  to  sustain  the 
verdict,  the  judgment  and  order  are  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

Me.  Chief  Justice  Brantly  concurs. 

Mr.  Justice  Smith:  While  I  agree  with  what  is  said  in  the 
foregoing  opinion  as  to  the  law,  I  think  there  was  sufficient 
evidence  on  the  part  of  the  plaintiff  to  warrant  the  court  in 
submitting  to  the  jury  the  question  whether  plaintiff  was  guilty 
of  contributory  negligence,  and  I  am  therefore  of  opinion  that 
the  judgment  and  order  should  be  affirmed. 
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"WEIGHT,  Respondent,  v.  CRUSE,  Appellant. 

(No.  2,622.) 
(Submitted  AprO  7,  1908.    Decided  Maj  I,  1908.) 

[95  Pac.  370.] 

Wafer  Rights — Appropriation — Prior  Right — Doctrine  of  Rela- 
tion. 

1.  Prior  to  the  enactment  of  the  etatate  regulating  the  appropria- 
tion of  water,  plaintiff's  predecessor  began  the  construction  of  a  ditch 
on  October  1,  1882.  Defendant's  grantors  commenced  two  ditches  on 
September  1  and  5,  1882,  respeetiydj.  Both  prosecuted  the  work  with 
reasonable  diligence  to  completion  and  the  actual  using  of  water, 
plaintiff's  ditch,  however,  being  completed  before  either  of  defend* 
jint's.  Held,  under  the  doctrine  of  ''relation  back,"  that  construc- 
tion of  the  ditches  of  defendant  haring  been  begun  before  plaintiff's 
ditch,  the  former  had  the  prior  right,  even  though  the  ditch  of  the 
latter  was  completed  first. 

Appeal  from  District  Court,  Fergus  County;  E.  K.  Cheadle, 
Judge. 

m 

Action  by  George  F.  Wright  against  Thomas  Cruse  to  ad- 
judicate water  'rights.  From  a  judgment  establishing  priori- 
ties and  an  order  denying  a  new  trial,  defendant  appeals.  Re- 
versed, with  directions  to  modify  judgment. 

Ur.  T.  J.  Walsh,  for  Appellant 

Mr.  M,  8.  Ounn,  and  Mr,  0.  W,  Belden,  for  Respondent. 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  i9  a  suit  involving  the  right  to  the  use  of  the  waters  of 
Flatwillow  creek,  in  Fergus  county.  The  respondent  claims 
under  an  appropriation  alleged  to  have  been  made  November 
10,  1881,  through  a  ditch  known  as  the  ** Samuel  Welch  ditch." 
The  appellant  claims  under  what  is  called  the  "Farm"  or 
** lower  Durfee  creek"  ditch,  alleged  to  date  from  June  1,  1882, 
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taken  from  Durfee  creek,  a  tributary  of  Flatwillow  creek;  the 
South  Fork  ditch,  of  date  August  1,  1882,  from  South  Fork, 
another  tributary  of  Flatwillow;  the  Half-breed  ditch,  of  date 
September  1,  1882;  the  upper  Durfee  creek  ditch,  another 
ditch  taken  from  Durfee  creek,  under  date  April  1,  1883;  the 
Lucky  Ford  ditch,  under  date  April  1,  1883;  the  Gallagher 
ditch,  under  date  of  July  1,  1883 ;  and  the  Judd  &  Hackshaw 
ditch,  under  date  August  1,  1884.  Appellant  also  claims,  in 
his  answer,  the  right  to  the  use  of  all  of  the  waters  of  Flat- 
willow creek,  since  the  year  1888,  by  adverse  possession  and 
user. 

The  court  by  its  decree  gave  the  plaintiff  a  right  to  222  inches 
of  water,  of  date  October  25,  1882,  and  found  the  defendant's 
rights  to  be  as  follows :  The  lower  Durfee  creek  right,  81  inches, 
of  date  June  1,  1882 ;  the  upper  Durfee  creek  right,  325  inches, 
of  date  May  15,  1883;  the  Gallagher  ditch  right,  200  inches, 
of  date  July  1,  1883;  the  Half-breed  ditch  right,  309  inches, 
of  date  September  1,  1883;  the  South  Fork  ditch  right,  211 
inches,  dated  May  1,  1884;  the  Lucky  Ford  ditch  right,  208 
inches,  dated  May  1,  1884;  and  one  other  right  of  195  inches, 
not  designated  by  name,  dated  May  1,  1885.  It  will  be  ob- 
served that  the  court  found  that  the  defendant's  lower  Dur- 
fee creek  right  was  prior  to  the  Samuel  Welch  right  of  the 
plaintiff,  and  that  all  other  rights  of  the  defendant  were  sub- 
sequent thereto.  The  court  made  no  finding  on  the  question 
of  adverse  user.  Defendant  appeals  from  the  judgment  and 
an  order  denying  a  new  trial. 

Prior  to  the  trial  the  defendant  asked  leave  to  file  an  amended 
answer,  setting  forth,  in  addition  to  the  issues  already  ten- 
dered, that  in  the  year  1890  the  Willowdale  Ranch  Company 
prosecuted  to  judgment  an  action  against  the  defendant  Cruse,, 
similar  to  the  present  suit,  claiming  a  priority  of  right  to  the 
waters  of  Flatwillow  creek,  basing  its  claims  upon  the  Gal- 
lagher ditch  (the  right  to  which,  it  was  asserted,  was  after- 
ward purchased  by  Cruse),  and  a  certain  Beeves  ditch,  al- 
leged to  be  identical  with  the  Samuel  Welch  ditch  by  reason 


87  Mont.]  Weight  v.  Cruse*  179 

of  the  taking  out  of  which  the  plaintiff  claims  priority  in  this 
action;  that  Cruse  defended  by  asserting  a  priority  by  virtue 
of  the  ditches  referred  to  in  his  answer  in  this  case,  and  others^ 
and  that  a  decree  was  rendered  establishing  the  rights  of  the 
parties  as  follows:  (1)  The  lower  Durfee  creek  ditch,  June, 
1882,  81  inches;  (2)  the  South  Fork  ditch,  September  1,  1882, 
300  inches;  (3)  the  Half-breed  ditch,  September  1,  1882,  700 
inches;  (4)  the  Beeves  ditch,  belonging  to  the  Willowdale 
Banch  Company,  September  21,  1882,  320  inches;  (5)  the  upper 
Durfee  creek  ditch,  April,  1883,  400  inches;  (6)  the  Lucky 
Ford  ditch,  April  15,  1883,  300  inches;  (7)  the  GaUagher  ditch, 
belonging  to  the  Willowdale  Banch  Company,  May  29,  1883, 
600  inches;  (8)  the  Judd  &  Hackshaw  ditch,  August  12,  1884, 
200  inches;  (9)  the  Boberts  ditch,  January  5,  1885,  160  inches; 
(10)  the  Gray  &  Courtwright  ditch,  January  2,  1886,  1,000 
inches;  (11)  the  Doubelle  &  Bhole  ditch,  April  22,  1886,  1,000 
inches;  (12)  the  Parmelee  ditch,  October  15,  1887,  200  inches; 
(13)  the  Kelsey  ditch,  October  20,  1887,  200  inches;  that  all 
of  these  water  rights  were  adjudged  to  belong  to  Cruse,  save 
the  ones  designated  as  the  property  of  the  Willowdale  Banch 
Company.  The  court  refused  to  allow  the  amended  answer  to 
be  filed,  and  that  ruling  is  alleged  to  have  been  error.  But 
the  decree  was  afterward  introduced  in  evidence  without  ob- 
jection, and,  in  the  view  we  take  of  the  case,  the  action  of  the 
eourt  in  refusing  to  allow  the  amendment  becomes  immaterial. 
The  matters  above  recited  were  pleaded  in  the  proposed 
amended  answer  by  way  of  estoppel,  but  in  the  reply  brief  of 
the  appellant  it  is  set  forth  that  the  primary  purpose  with 
which  the  decree  was  offered  in  evidence  was  in  support  of  the 
claim  of  adverse  user  to  establish  that  the  appellant  used  the 
water,  claiming  the  highest  and  best  right  to  do  so  as  against 
all  other  appropriators.  This  being  the  case,  the  appellant  had 
the  benefit  of  the  decree.  In  this  connection  counsel  for  ap- 
pellant say  in  their  reply  brief:  **In  that  claim  (that  is,  the 
elaim  of  Cruse  that  he  had  the  highest  and  best  right),  the 
predecessor  in  interest  of  respondent  obviously  acquiesced  un- 
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til  his  death,  and  for  a  period  far  beyond  that  of  the  statute  of 
limitations,  and  until  many  of  the  most  important  witnesses  by 
whom  the  appellant  might  establish  his  rights  beyond  question 
are  dead." 

It  is  fair  to  say  that  the  appellant  made  rather  a  strong 
showing  of  adverse  user,  and  that  the  testimony  offered  by 
the  respondent  on  the  subject  was  general  in  character  and 
not  very  definite  as  to  how  and  when  the  continued  adverse 
user  testified  to  by  appellant's  witnesses  was  interrupted.  In 
connection  with  the  claim  of  adverse  user  we  are  asked  to  con- 
sider the  decree  in  the  WiUowddle  Ranch  Company  Case.  The 
record  in  this  case  shows  that  many  of  the  witnesses  who  ought 
to  have  the  best  knowledge  as  to  when  the  Cruse  rights  were 
in  fact  initiated  have  died  since  the  trial  of  that  case.  It  will 
be  noticed  that  in  the  WiUowdale  Ranch  Company  decree  the 
so-called  South  Fork  and  Half-breed  rights  of  the  appellant  are 
both  dated  September  1,  1882,  while  in  the  decree  we  have  un- 
der consideration  they  are  dated  September  1,  1883,  and  May 
1,  1884,  respectively.  The  testimony  shows  that  either  one  of 
these  ditches  is  of  sufficient  capacity  to  carry  all  of  the  water 
in  the  creek  at  low-water  season,  and  we  can  very  well  under- 
stand how  Cruse,  a  layman,  having  this  WiUowdale  Ranch 
Company  decree  in  his  favor,  might  assume  that  that  decree 
correctly  fixed  the  dates  of  the  respective  appropriations,  even 
though  it  was  not  res  adjudicata  as  to  the  plaintiff  Wright. 
However,  the  district  court  is  presumed  to  have  found  the  is- 
sue as  to  adverse  user  against  the  appellant,  and  as  there  was 
some  conflicting  testimony  on  the  subject,  we  are  not  disposed 
to  interfere  with  that  branch  of  the  case. 

The  foregoing  contention  of  the  appellant  being  disposed  of, 
leaves  but  one  other  question  in  the  case,  and  that  is  this :  Was 
the  court  right  in  holding  that  the  defendant's  South  Fork  and 
Half-breed  rights  were  subsequent  in  time  to  that  of  the  plain- 
tiff? These  water-right  cases  are  peculiar  in  their  nature,  in 
that  the  parties  are  obliged  to  depend  to  so  great  an  extent 
upon  the  memories  of  those  who  came  to  a  new  country  in  the 
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early  days.  It  is  true  that  these  water  rights  were  taken  out 
at  a  time  long  subsequent  to  the  dates  of  the  first  settlements 
in  the  state,  but  persons  who  went  to  the  Flatwillow  country 
in  the  early  80 's  were  none  the  less  pioneers  there.  This  rec- 
ord seems  to  disclose  the  fact  that  there  existed  in  the  minds  of 
those  who  first  went  upon  Flatwillow  creek  for  the  purpose  of 
locating,  a  sort  of  general  plan  to  take  up  large  areas  of  the 
public  lands,  together  with  the  water  necessary  to  irrigate  the 
ground,  so  that  they  might  afterward  dispose  of  the  same  to 
the  larger  land  owners.  Almost  every  person  whose  name  is 
mentioned  in  the  testimony  located  a  claim  and  took  out  a 
ditch.  We  have  carefully  examined  the  testimony  offered  by 
the  plaintiff,  and  feel  satisfied  that  his  predecessor,  Samuel 
Welch,  began  the  construction  of  the  so-called  ** Welch  ditch*' 
not  later  than  October  1,  1882,  and  prosecuted  the  work  with 
reasonable  diligence  until  water  was  finally  used  through  and 
by  means  of  the  same.  On  the  part  of  the  appellant,  Cruse, 
testimony  was  produced,  equally  convincing  to  our  minds  with 
that  relating  to  the  Welch  ditch,  that  the  predecessors  in  in- 
terest of  the  appellant  began  the  construction  of  the  so-called 
"South  Fork  ditch"  about  September  1,  1882,  and  the  con- 
struction of  the  so-called  ** Half-breed  ditch"  about  Septem- 
ber 5,  1882,  and  prosecuted  the  work  with  reasonable  diligence 
to  completion  and  the  actual  using  of  water.  The  evidence 
also  appears  to  justify  the  conclusion  that  the  Wdch  ditch  was 
completed  before  either  of  the  other  ditches  was  finished.  The 
testimony  is  voluminous,  covering  almost  1,000  printed  pages. 
We  have  examined  it  with  great  care  and  see  no  good  reason 
for  quoting  it  here.  There  are  contradictions  of  the  testimony 
offered  by  both  parties.  Many  mistakes  and  inaccuracies  are 
apparent  on  both  sides,  but  there  is  no  reason  to  believe  that 
any  witness  willfully  testified  falsely. 

These  water  rights  were  initiated. a  quarter  of  a  century  ago, 
and  there  is  occasion  for  little  .wonder  that  the  witnesses  should 
not  agree  in  their  memories  as  to  details.  Nor  is  it  of  very 
great  moment,  when  the  main  facts  are  as  clearly  established 
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as  they  appear  to  ns  to  be  in  this  case.  All  of  these  three  ap- 
propriations were  made  before  the  enactment  of  our  statute 
regulating  the  appropriation  of  water.  Therefore,  as  both  par- 
ties were  in  the  same  situation,  the  case  of  Woolman  v.  Gar- 
ringer,  1  Mont.  535,  is  directly  in  point,  and  the  doctrine  of 
"relation  back,"  as  therein  announced,  should  have  been  ap- 
plied. This  theory  of  the  case  was  evidently  not  urged  upon 
or  considered  by  the  learned  district  judge,  if,  indeed,  it  was 
presented  to  him  at  all.  But  it  was  energetically  argued  and 
is  earnestly  relied  upon  in  this  court,  and  we  shall  apply  the 
doctrine.  In  the  case  of  Woolman  v.  Oarringer,  supra^  the 
court  said:  "From  the  record  it  appears  that  the  defendants 
pursued  the  work  on  their  ditch  •  •  •  with  such  reason- 
able diligence  as  would  undoubtedly  make  the  appropriation 
date  and  relate  back  to  the  commencement  of  the  same."  In 
the  case  of  Murray  v.  Tingley,  20  Mont.  260,  50  Pac.  723,  the 
court,  speaking  through  the  late  Justice  Buck,  used  this  lan- 
guage: "For  years  before  the  statute  (regulating  appropria- 
tion of  water)  was  enacted  the  rule  of  law  was  'that  the  appro- 
priation of  water  by  persons  who  prosecute  the  work  on  their 
ditch  with  reasonable  diligence  dates  back  to  the  commencement 
of  the  work.  *  Therefore,  as  between  two  persons  digging  ditches 
at  the  same  time,  and  prosecuting  work  thereon,  with  reason- 
able diligence,  to  completion,  the  one  who  first  began  work  had 
the  prior  right,  even  though  the  other  had  completed  his  first. 
This  was  the  doctrine  of  'relation  back.'  " 

If  it  be  urged  that  the  trial  court  impliedly  found  that  plain- 
tiff's  predecessor  prosecuted  his  work  with  reasonable  diligence 
to  completion,  and  that  defendant's  predecessors  did  not,  we 
may  say,  in  view  of  what  has  heretofore  been  said  as  to  the 
theory  upon  which  the  case  was  decided  below,  that  while  we 
do  not  believe  the  court  intended  to  so  find,  the  latter  finding 
would  not  be  justified  by  the  evidence. 

The  district  court  of  Fergus  county  is  directed  to  modify  its 
judgment  by  dating  appellant's  South  Fork  right  September 
1,  1882,  and  his  Half-breed  right  September  5,  1882,  both  prior 
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in  time  and  right  to  the  Welch  right  of  the  respondent,  and 
as  so  modified  the  judgment  and  the  order  den3dng  a  new  trial 
will  stand  affirmed.  Appellant  shall  recover  his  costs  in  this 
court. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Hollowat 
concur. 

Behearing  denied  May  26,  1908. 


MULLEN,  Appellant,  v.  CITY  OP  BUTTE,  Respondent. 

(No.  2,499.) 
(Submitted  Maj  6,  1908.    Decided  May  11,  1908.) 

[95  Pac.  597.] 

Personal    Injuries — Cities    and    Towns — New    Trial — Verdict 
Against  Evidence — Discretion — Credibility  of  Witnesses. 

Personal   Injuries — Cities   and   Towns — New   Trial — Insufficiencj   of   Evi- 
dence. 

1.  In  an  action  against  a  citj  to  recover  damages  for  injuries  to  a 
child,  alleged  to  have  been  sustained  hj  reason  of  a  fall  into  an  ex- 
cavation adjoining  a  sidewalk,  evidence  reviewed,  and  held  that  the 
court  was  justified  in  granting  a  new -trial  upon  the  ground  of  its 
insufficiency  to  warrant  a  verdict  in  favor  of  the  plaintiff. 

I^ew  Trial — Verdict  Against  Evidence — Duty  of  Court. 

2.  It  is  the  duty  of  the  trial  judge,  if  satisfied  that  a  verdict  was 
not  warranted  by  the  evidence,  to  set  it  aside  on  proper  motion. 

Same. 

3.  Whether  a  new  trial  should  be  granted  because  the  verdict  is 
against  the  weight  of  the  evidence  lies  within  the  sound  legal  discre- 
tion of  the  trial  court,  with  the  exercise  of  which  the  supreme  court 
will  not  interfere  on  appeal. 

£&me — Verdict  Against  Evidence — Credibility  of  Witnesses. 

4.  Where  plaintiff's  right  to  recover  damages  from  a  city  for  per- 
sonal injuries  depended  largely,  if  not  entirely,  on  the  testimony  of  a 
witness  whose  credibility  was  impaired  in  many  material  particulars 
by  his  own  evidence  on  a  prior  trial,  and  the  court  determiued  that 
the  witness  was  unworthy  of  belief,  error  was  not  committed  in  set- 
ting aside  a  verdict  for  plaintiff,  nor  was  its  action  in  so  doing  ob* 
jectionable  as  invading  the  province  of  the  jury. 
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Appeal  from  District  Court,  Silver  Bow  County;  Oeo.  U. 
Bourquin,  Judge, 

Action  by  Pat  Mullen  against  the  city  of  Butte.  From  an 
order  granting  defendant  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Mr.  Jesse  B.  Roote,  Mr.  Peter  Breen,  and  Mr.  A.  C.  Mo- 

Dcmiel,  for  Appellant. 

"Where  the  evidence  is  conflicting,  the  jury  are  to  determine 
the  facts,  and  their  verdict  will  not  be  disturbed  unless  clearly 
unsupported  by  the  evidence  before  them.  {Kleinschmidt  v. 
Dunphy,  1  Mont.  118.)  A  new  trial  will  not  be  granted  if 
there  is  some  testimony  to  support  the  verdict,  although  there 
is  a  preponderance  of  evidence  against  it.  {Lincoln  v.  Bod- 
gers,  1  Mont.  217.)  It  must  be  clear  that  the  jury  has  erred 
before  a  new  trial  will  be  granted  on  the  ground  that  the  ver- 
dict is  against  the  weight  of  evidence  or  unsupported  by  it. 
{Orr  V.  Haskell,  2  Mont.  225.)  A  verdict  will  not  be  disturbed 
where  there  is  evidence  to  support  it.  {Caruthers  v.  Pern- 
berton,  1  Mont.  Ill;  Lincoln  v.  Badgers,  1  Mont.  217;  Davis 
V.  Blume,  1  Mont.  463;  Griswold  v.  Boley,  1  Mont.  545;  Upton 
V.  Larkin,  7  Mont.  449,  17  Pac.  728;  Grace  etc.  Church  v. 
Bichards,  16  Mont.  70,  40  Pac.  73;  Ball  v.  Gussenhoven,  2^ 
Mont.  321,  74  Pac.  871.)  Even  if  this  were  a  case  of  con- 
flicting evidence,  the  verdict  of  the  jury  should  not  have  been 
disturbed.  (Ming  v.  Truett,  1  Mont.  322;  Budd  v.  Perkins^ 
6  Mont.  223,  9  Pac.  916;  Frank  v.  Murray,  7  Mont.  4,  14 
Pac.  654;  Carron  v.  Wood,  10  Mont.  500,  26  Pac.  388;  Quigley 
V.  Birdseye,  11  Mont.  439,  28  Pac.  741;  Cahhage  v.  Schultz, 
16  Mont.  14,  39  Pac.  911;  Barnett  v.  Brown,  18  Mont.  367, 
45  Pac.  551;  Huston  v.  Nuss,  19  Mont.  113,  47  Pac.  634; 
Sanford  v.  Gates,  21  Mont.  277,  53  Pac.  749;  Nelson  v.  Great 
Northern  Co.,  28  Mont.  297,  72  Pac.  642;  Babcock  v.  Maxwell, 
29  Mont.  31,  74  Pac.  64;  McMillan  v.  Frank,  30  Mont.  61,  75 
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Pac.  685;  ButU  etc.  Co.  v.  Kenyan,  30  Mont  314,  76  Fao.  696, 
77  Pac.  319.) 

Mr.  Edwin  8,  Booth,  and  Mr.  W.  E.  Carroll^  for  Bespond* 
ent. 

ME.  JUSTICE  SMITH  delivered  the  opinion  of  the  court- 

This  is  an  appeal  by  the  plaintiff  from  an  order  of  the  dis- 
trict conrt  of  Silver  Bow  county  granting  the  defendant  a 
new  trial.  The  action  was  begun  to  recover  damages  alleged 
to  have  been  sustained  by  the  plaintiff  by  reason  of  an  injury 
to  his  infant  son. 

The  complaint  alleges  that  the  defendant  city  negligently 
maintained  a  sidewalk  in  a  dangerous  and  unsafe  condition,, 
"by  permitting  an  excavation  to  exist  on  the  west  side  of  said 
sidewalk,  •  •  •  which  excavation  abutted  upon  said  side- 
walk, and  was  of  a  depth  of  about  six  feet,  •  •  •  with- 
out any  railing  or  barrier  sufficient  to  protect  persons  using 
said  street  and  sidewalk  •  •  •  from  falling  or  stepping 
into  said  excavation."  It  is  then  alleged  that  Thos.  Mullen, 
the  infant  son  of  plaintiff,  while  passing  along  the  sidewalk, 
"stepped  or  fell  into  the  aforesaid  excavation,  and  struck  with 
great  force  on  his  left  leg  in  the  region  of  the  knee,"  receiv- 
ing permanent  injuries.  The  principal  witness  on  the  part 
of  the  plaintiff  was  one  Walter  Coughlin,  who  testified  that 
from  a  house  opposite  the  place  of  the  accident  he  saw  the  in- 
fant, who  was  about  five  years  of  age,  fall,  stumble,  or  jump 
off  the  sidewalk  at  a  place  where  the  railing  was  so  defective 
as  to  afford  no  protection  to  him.  The  boy  was  found  at  the 
bottom  of  the  excavation  upon  or  near  the  foot  of  a  flight  of 
steps  leading  from  the  sidewalk  to  the  rear  door  of  a  saloon 
building  running  parallel  with  the  sidewalk  at  the  place  in 
question.  Coughlin  did  not  go  to  the  rescue  of  the  boy,  but 
he  was  picked  up  by  another  witness  who  was  attracted  to  the 
spot  by  his  crying.  The  space  between  the  sidewalk  and  the 
saloon  building  was  littered  with  broken  bottles,  and  the  boy's. 
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leg  was  found  to  be  badly  cut  and  lacerated,  and  waa  bleed- 
ing profusely.  Blood  was  found  on  several  broken  bottles, 
and  on  the  ground  for  some  few  feet  from  the  place  where  he 
was  discovered,  in  the  direction  of  a  spot  directly  underneath 
a  point  in  the  sidewalk  where  the  railing  was  partially  or 
wholly  absent.  One  witness  testified  that  there  was  a  piece  of 
broken  bottle  on  the  lower  step  near  where  the  boy  was  found. 
On  the  part  of  the  defendant  it  was  shown  that  the  boys  of  the 
neighborhood,  including  the  Mullen  boy,  were  in  the  habit  of 
playing  about  these  steps,  and  sliding  down  a  railing  on  the 
side  thereof,  from  the  sidewalk  to  the  space  below  where  the 
broken  bottles  were  scattered. 

PlaintiflE  had  a  verdict  and  judgment  for  $6,500,  which  were 
afterward  vacated  by  the  court  on  defendant's  motion.  One 
ground  of  the  motion  was  insufficiency  of  the  evidence  to  justify 
the  verdict.  In  its  order  granting  a  new  trial  the  district 
court  incorporated  its  reasons  for  making  the  same.  The  en- 
tire order  is  found  in  the  record,  and  both  parties  request  that 
we  examine  and  consider  it. 

Acting  upon  that  request,  we  quote  the  order:  ** Plaintiff's 
case  depends  upon  proof  that  his  infant  son  fell  from  the  ele- 
vated sidewalk  where  rails  were  absent,  and  upon,  and  was  cut 
by,  a  mass  of  broken  bottles  upon  the  ground  below.  The 
only  evidence  that  the  accident  so  happened  was  the  testimony 
of  one  Walter  Coughlin,  who  claims  to  have  been  sitting  some 
30  feet  away  at  the  time,  and  whose  testimony  is  to  the  effect 
that  the  infant  staggered  or  slipped,  or  stumbled  or  tripped 
and  fell  or  jumped  off  the  sidewalk  at  that  time  and  place. 
If  the  infant  jumped  off,  of  course,  the  defendant  is  not  lia- 
ble. And  for  this  uncertainty  the  plaintiff's  case  fails.  Neither 
Coughlin 's  appearance  nor  manner  while  testifying  commended 
him  to  credibility,  but  otherwise;  and  he  was  so  discredited 
on  material  matters  by  his  testimony  at  an  earlier  trial  wherein 
the  infant  himself  sued  the  city  for  damages  for  his  injuries, 
that,  had  the  court  the  rifyht  to  comment  to  the  jury  upon  wit- 
nesses and  testimony,  as  have  the  federal  courts,  it  would  have 
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felt  constrained  to  advise  the  jury  that  Coughlin  was  unworthy 
of  belief. 

''To  cite  some  few  of  the  facts  wherein  Coughlin 's  contra- 
dictions appear,  at  the  infant's  trial  he  testified  that  on  the 
day  of  the  accident  he  was  employed  at  the  Berkley  mine 
day  shift,  and  had  come  home  from  work,  and  was  sitting  on 
the  porch  when  he  saw  the  boy  go  off  the  sidewalk.  At  this 
trial  he  testified  he  was  then  employed  at  said  mine  on  night 
shift,  and  was  sitting  on  the  porch  waiting  to  go  to  work  when 
he  saw  the  boy  fall  or  jump  off  the  walk.  There  was  evidence 
by  the  mine  owner's  bookkeeper  that  the  Berkley  mine  was  not 
being  worked  at  that  time.  At  the  earlier  trial  Coughlin  testi- 
fied positively  that  after  the  boy  fell  off  the  walk  he  saw  him 
picked  up  off  the  ground  below,  while  at  this  trial  he  testified 
he  did  not  see  the  boy  after  he  went  off  the  walk  until  the  boy 
was  brought  up  and  was  being  carried  along  the  street.  The 
fact  is  no  one  saw  the  boy  on  the  ground;  he  being  found  on 
the  stairway.  Coughlin  at  the  earlier  trial  further  testified 
to  frequent  visits  to  see  the  injured  boy  at  his  home  for  some 
two  weeks  after  the  accident,  giving  details  as  to  the  time  of 
various  visits  and  who  were  present.  At  this  trial  he  testifies 
he  never  saw  the  boy  after  the  accident,  and  did  not  visit  him. 
And  it  appears  the  boy  when  injured  was  immediately  taken 
to  the  hospital,  and  kept  there  for  several  weeks. 

"Coughlin  attempts  to  explain  away  his  testimony  at  the  ear- 
lier trial  by  saying  he  was  drunk  when  then  testifying ;  but  his 
testimony  then,  with  its  mass  of  detailed  circumstances,  shows 
otherwise.  His  testimony  at  the  earlier  trial  was  a  careful 
narrative,  weaving  a  multitude  of  circumstances  about,  and  to 
give  color  of  credibility  to,  the  main  event  he  professed  to  have 
seen,  and  shows  none  of  the  hesitancy,  embarrassment  and  con- 
fusion that  characterized  both  him  and  his  testimony  at  this 
trial.  He  now  apparently  has  lopped  off  details  he  formerly 
testified  to  (which  at  this  trial  are  shown  by  other  evidence 
to  be  utterly  false)  to  avoid  clear  inconsistency  with  the  facts 
bound  to  be  established  by  proof — ^has  learned  and  shaped  his 
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testimony  to  fit  the  oase.  These  self-contradictions  were  of  ma- 
terial matters.  They  involved  circumstances  related  to  lend 
credibility  to  other  material  matters,  the  main  event,  and  sa 
were  themselves  material.     •    •    • 

''From  the  evidence,  aside  from  Coughlin's  testimony,  it  ap- 
pears highly  probable  the  child  was  cut  while  engaged  in  its 
customary  play  on  the  ground  or  stairway,  and  not  by  a  six- 
foot  fall  from  the  sidewalk  upon  a  mass  of  broken  bottles  upon 
the  ground  below.  However,  it  was  not  for  defendant  to  prove 
how  the  child  was  hurt,  but  it  was  for  plaintiff  to  prove  the 
child  was  hurt  because  of  defendant's  negligence;  that  is,  by  a 
cut  from  a  fall  from  the  sidewalk  where  unsafe  from  defend- 
ant's negligence. 

**I  am  of  the  opinion  the  jury  was  misled,  and  that  the  ver- 
dict is  not  sustained  by  the  evidence,  and  is  probably  due  ta 
the  sympathy  the  unfortunate  child's  condition  awakened.  It 
is  proper  to  note,  too,  that  there  was  evidence  that  plaintiff^ 
has  offered  money  to  an  alderman  of  the  city  to  vote  favorably 
upon  plaintiff's  claim  here  involved  when  it  was  before  the  city 
council  for  allowance  or  disallowance.  Under  these  circum- 
stances, it  is  the  duty  of  the  court  to  grant  a  new  trial.  There- 
by the  court  does  not  invade  the  province  of  the  jury  (who 
are  exclusive  judges  of  the  credibility  of  witnesses)  any  more 
than  in  any  case  of  conflicting  evidence  where  a  new  trial  is 
granted.  It  is  not  a  final  determination,  as  would  be  grant- 
ing a  motion  for  nonsuit,  but  merely  referring  the  issues  to  an- 
other jury.  The  court,  yielding  due  consideration  to  and  re- 
spect for  the  jury's  office  and  verdict,  yet  is  charged  with  the 
grave  duty  of  (on  this  motion)  supervising  it,  considering  wit- 
nesses, their  testimony,  conduct,  demeanor  and  credibility;  and^ 
if  satisfied,  as  here,  that  the  jury  has  been  misled  and  im- 
posed upon  by  falsehood  resulting  in  an  improper  and  unjust 
verdict,  the  court  is  in  duty  bound  to  set  aside  the  verdict  and 
grant  a  new  trial." 

It  will  be  seen  from  the  foregoing  that  the  district  judge 
who  had  the  witness  Coughlin  before  him,  and  who  was  in  a 
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position  to  obsei-ve  his  appearance  and  demeanor  while  testify- 
ing, in  view  of  the  contradictory  statements  made  by  him  on 
two  different  occasions  as  to  what  he  saw,  concluded  to  disre- 
gard his  entire  testimony.  The  witness  who  picked  the  boy  up 
testified  that  he  saw  Coughlin  at  the  place  where  he  said  he 
was.  This  is  the  only  corroborating  evidence  in  the  case.  No 
witness  save  Coughlin  claimed  to  know  how  the  boy  was  in- 
jured. If  he  fell  off  the  sidewalk,  the  city  was  probably  liar 
ble.  If  he  was  hurt  while  playing  about  the  broken  bottles 
or  while  sliding  down  the  railing  of  the  steps,  it  was  not. 
The  fact  that  he  was  injured  throws  no  light  upon  the  ques- 
tion as  to  how  he  received  the  injury.  Without  Coughlin 's 
testimony  the  plaintiff  made  out  no  case.  The  trial  court  was 
of  opinion  that  the  evidence  was  insufficient  to  justify  the 
verdict.  Coughlin  may  have  been  where  he  says  he  was,  and 
still  not  have  seen  the  boy  fall.  If  he  did  not  see  the  fall,  then 
there  was  no  testimony  that  would  justify  a  verdict  for  the 
plaintiff  under  the  pleadings  as  they  are  found  in  the  rec- 
ord. 

It  was  the  duty  of  the  trial  judge,  if  satisfied  that  the  ver- 
dict was  not  warranted  by  the  evidence,  to  set  it  aside  upon 
proper  motion.  (Harrington  v.  Butte  it  Boston  Min.  Co.^ 
27  Mont.  1,  69  Pac.  102 ;  Fournier  v.  Coudert,  34  Mont.  484,  87 
Pac.  455.)  In  the  case  of  Hamilton  v.  Nelson,  22  Mont.  539, 
57  Pac.  146,  this  court  said:  ''Whether  or  not'  a  new  trial 
should  be  granted  for  the  reason  that  the  verdict  is  against  the 
weight  of  the  evidence  is  a  question  peculiarly  within  the  sound 
legal  discretion  of  the  trial  judge,  who  has  the  advantage  of 
seeing  the  witnesses,  of  hearing  their  testimony  orally  delivered, 
and  of  observing  their  demeanor  and  conduct  upon  the  stand. 
Hence  the  exercise  of  such  discretion  will  not  be  disturbed  by 
this  court." 

But  it  is  contended  by  the  appellant  that  this  is  not  a  case 
of  conflicting  evidence,  but  one  wherein  the  evidence  of  the 
plaintiff,  though  weak,  was  uncontradicted.  It  is  also  urged 
that  the  trial  court  in  discarding  the  testimony  of  Coughlin 
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invaded  the  province  of  the  jury,  who  are  the  exclusive  judges 
of  the  credibility  of  the  witnesses.  In  his  first  contention  the 
appellant  is  in  error,  because  the  testimony  of  the  witness  was 
in  many  material  particulars  contradicted  by  his  evidence  on 
the  first  trial.  But,  aside  from  this,  while  the  credibility  of 
the  witnesses  is,  in  the  first  instance,  a  question  exclusively  for 
the  jury,  it  is  the  duty  of  the  trial  court  in  ruling  upon  a  mo- 
tion for  a  new  trial  to  pass  upon  the  weight  of  the  testimony. 
If  the  testimony  of  the  prevailing  party  is  not  sufficient  in 
weight  to  justify  a  verdict  in  his  favor,  a  new  trial  should  be 
granted ;  and,  when  a  trial  court  determines  that  the  testimony 
is  not  of  sufficient  weight  to  sustain  a  verdict  and  therefore 
sets  the  same  aside,  this  court  will  not  interfere  unless  that 
sound  legal  discretion  lodged  in  the  district  court  is  abused. 
If  Coughlin's  testimony  in  the  opinion  of  the  district  court 
was  without  weight,  then  the  plaintiff's  case  failed. 

We  do  not  mean  to  be  understood  as  holding  that,  where  a 
witness  has  testified  positively  to  a  fact  not  in  itself  impossi- 
ble or  improbable  and  not  contradicted,  the  trial  court  would 
be  justified  in  disregarding  such  testimony,  because  that  ques- 
tion is  not  before  us ;  but  in  this  case,  in  view  of  what  the  rec- 
ord discloses  regarding  the  witness  Coughlin,  w.e  are  not  dis- 
posed to  hold  that  the  court  below  abused  its  discretion  or  was 
not  justified  in  ordering  a  new  trial. 

The  order  is  affirmed. 

Affirmed, 

Mb.  Chiep  Justice  Brantly  and  Mb.  Justice  Holloway 
eoncur. 
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STATE  EX  BEL.  WEBB,  Relator,  v.  DISTRICT  COURT  bt 

AL.,  Respondents. 

(No.  2,547.) 
(Submitted  April  7,  1908.    Decided  May  11,  1908.) 

[95  Pac.  593.] 

Contempt — Attempt  to  Influence  Jurors — Affidavits — Sufficiency 
— Evidence — Accomplice — Supervisory  Control, 

Contempt — ^Affidavits  Charging — Sufficiency. 

1.  In  the  absence  of  some  requirement  in  the  statute  (Code  dv. 
Proc,  sec.  2172),  prescribing  the  form  in  which  a  charge  for  con- 
tempt must  be  presented,  a  general  statement,  substantial  enough  to 
justify  a  conclusive  inference  of  knowledge  and  intent  in  the  con- 
temner at  the  time  it  was  alleged  he  attempted  to  willfully  influence 
jurors,  was  sufficient  to  confer  jurisdiction  upon  the  district  court. 

Same — Affidavits — Intent. 

2.  While  a  contempt  proceeding  is  criminal  in  its  nature,  and  in  a 
ease  of  that  character  it  is  generally  necessary  to  allege,  in  some  way, 
the  intent  with  which  the  unlawful  act  has  been  committed,  yet  where 
it  appeared  as  a  conclusive  inference  from  the  facts  stated  in  the 
affidavits  filed  that  the  contemner  intended  to  corruptly  influence 
jurors,  it  was  not  necessary  to  specially  allege  the  intent  with  which 
the  act  was  done. 

Same — Influencing  Jurors. 

3.  An  attempt  to  corruptly  influence  a  member  of  a  jury  pane)  con- 
stitutes an  unlawful  interference  with  the  proceedings  of  the  court, 
and  is  punishable  as  a  contempt,  irrespective  of  whether  such  juror 
has  been  actually  sworn  to  try  a  cause  or  not. 

Same — Evidence — Sufficiency. 

4.  Evidence  held  sufficient  to  show  an  attempt  on  the  part  of  a  liti- 
gant to  corruptly  influence  members  of  a  jury  panel.  (Bbantlt» 
C.  J.,  dissenting.) 

Same — Accomplice — Corroboration. 

5.  A  person  through  whom  a  litigant  attempted  to  corruptly  influ- 
ence a  member  of  a  jury  panel,  and  who,  while  declining  to  act  as 
intermediary,  stated  that  he  would  not  say  anything  to  anybody,  but 
that  he  would  have  to  tell  the  prospective  trial  juror,  with  whom  he 
was  connected  in  a  business  way,  so  as  to  put  him  on  his  guard,  was 
not  an  accomplice  whose  testimony  it  was  necessary  to  corroborate  be- 
fore the  litigant  could  be  found  guilty  of  contempt.  (B&antly,  C.  J., 
dissenting.) 

Application  for  writs  of  supervisory  control  and  certiorari 
to  annul  the  judgment  of  the  district  court  of  Silver  Bow 
county,  George  M.  Bourquin,  judge  presiding,  in  finding  John 
"Webb  guilty  of  contempt  for  unlawfully  interfering  with  the 
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proceedings  of  the  court  by  attempting  to  improperly  influ- 
ence certain  jurors.  Order  to  show  cause  discharged  and  judg- 
ment affirmed.  (Mb.  Chiep  Justice  Bbantly  dissenting  in 
.part.) 

Mr.  C.  M.  Parr,  and  Mr.  John  J.  McHattan,  for  Relator. 

Mr.  H.  A.  Frank,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

On  March  25,  1908,  there  were  filed  in  the  district  court  of 
Silver  Bow  county,  in  department  2  thereof,  the  Honorable 
George  M.  Bourquin  being  the  presiding  judge,  the  four  sev- 
eral affidavits  which  follow: 

"Frank  Boucher,  being  first  duly  sworn,  on  oath  deposes 
and  says:  That  he  is  the  defendant  in  the  above-entitled  ac- 
tion, [John  Webb,  Plaintiff,  v.  Frank  Boucher,  Defendant.] 
That  said  action  was  commenced  on  or  about  the  18th  day  of 
June,  1907,  by  the  filing  of  a  complaint  therein,  and  ever  since 
lias  been,  and  now  is,  undisposed  of,  undetermined  and  pend- 
ing in  department  2  of  the  above-entitled  court.  That  said 
action  was  originally  set  for  March  7,  1908,  for  trial,  and  has 
been  regularly  continued  from  time  to  time  to  March  31,  1908. 

''  [Signed]     FRANK  BOUCHER." 

*'L.  J.  Smith,  being  first  duly  sworn,  on  oath  deposes  and 
«ays,  I  am  commonly  called  'Smithie.'  I  am  a  hackman,  and 
have  my  stand  in  front  of  P.  C.  Gillis'  cigar  store,  on  Main 
street,  in  the  city  of  Butte,  Mont.  That  C.  H.  Hickman  is  a 
member  of  the  trial  jury  now  in  attendance  on  department  2 
of  the  above-named  court,  and  has  been  such  juryman  for 
more  than  four  weeks  last  past.  That  said  Hickman  is  also 
a  hackman,  and  has  his  stand  at  the  same  place  I  have  mine. 

*' Deponent  further  says  that  on  Friday  afternoon,  on  March 
13,  1908,  at  about  5  o'clock  P.  M.  on  said  date,  John  Webb 
came  to  me  at  my  stand  and  said:  'Where  is  Hickman  1'    I 
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flaid:  *I  don't  know  where  he  is.  He  is  on  a  jury  up  there, 
and  maybe  he  is  not  out  yet/  I  further  said:  'What  do  yon 
want)  He  and  I  are  kind  of  partners  here.'  Webb  then  said: 
^I  want  to  see  him.  I  understood  he  was  on  the  jury.  I  have 
got  a  ease  coming  up  with  Frank  Boucher.  I  am  suing  him 
for  $5,000,  and  I  thought  maybe  Hickman  could  do  something 
for  me.  That  was  all  I  wanted  to  see  him  about.'  At  this 
time  we  were  talking  about  said  Hickman.  I  then  said  to 
Webb:  'Hickman  is  a  pretty  square  sort  of  a  fellow  in  my 
•opinion.  If  he  happens  to  be  on  your  jury,  and  he  thinks  yon 
have  anything  coming  to  you,  why  you  11  get  it;  otherwise,  you 
won't.'  Webb  then  said:  'Don't  say  anything  about  this  to 
anybody.'  I  said:  'I  won't  to  anybody  except  Hickman.  Of 
course,  I  will  have  to  tell  Hickman.'  Said  Webb  then  said: 
'Of  course.  It  is  just  this  way:  I  worked  about  five  years  over 
there.  I  put  in  them  windows  and  doors.  I  have  got  this 
money  coming  to  me,  and  Boucher  is  trying  to  beat  me  out  of 
it;  and  if  I  get  a  verdict  in  my  favor  I'll  make  it  right  with 
him.'  At  this  time  we  were  talking  about  said  Hickman. 
Webb  further  said:  'I  am  willing  to  make  it  right  with  any  of 
the  boys  that  stay  with  me.* 

"Deponent  further  says  that  about  this  time  said  Hickman 
-drove  up,  and  I  said  to  Webb:  'There  is  Hickman  now.  You 
-can  have  a  talk  with  him  yourself;  but,'  I  said,  'I  don't  think 
jou  can  do  anything  with  him,  unless  the  evidence  would  make 
him  feel  that  you  are  entitled  to  it.'  I  then  left  the  said 
Webb,  and  had  no  further  conversation  with  him,  and  imme- 
•diately  thereafter  spoke  to  Hickman  about  the  matter. 

"Deponent  further  says  that,  during  his  conversation  with 
«aid  Webb  (but  at  what  particular  part  of  it  deponent  does 
not  now  remember),  said  Webb  asked  this  deponent  to  speak 
to  said  Hickman  about  the  matter,  and  deponent  told  said  Webb 
he  had  better  see  Hickman  himself. 

"[Signed]     L.  J.  SfflTH." 

"C.  H.  Hickman,  being  first  duly  sworn,  on  oath  deposes  and 
flays:  That  he  is  a  hackman,  with  a  stand  in  front  of  P.  C. 
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Gillis'  cigar  store,  on  Main  street,  in  the  city  of  Butte,  Mont.,, 
and  is  well  acquainted  with,  and  to  some  extent  connected  in 
business  with,  L.  J.  Smith,  commonly  known  as  *Smithie,'  who 
is  also  a  hackman,  with  a  stand  at  the  same  place.  That  de- 
ponent is  now,  and  has  been  for  more  than  four  weeks  last 
past,  a  member  of  the  regular  panel  of  trial  jurors  in  attendance 
upon  department  2  of  the  above-named  court.  That  said  L. 
J.  Smith  came  to  me  at  said  stand  about  5  P.  M,,  on  March 
13,  1908,  and  said:  'Do  you  know  that  fellow  that  was  talking^ 
to  me  there?'  I  said:  'Yes.'  Said  Smith  then  said:  'He  has 
a  case  coming  up  in  Bourquin's  court,  and  he  said  he  would 
make  it  right  with  any  of  the  boys  who  would  stand  with  him.  * 
Said  Smith  then  told  me  that  said  Webb  asked  if  I  was  all 
right,  and  said  Smith  answered  that  I  was  on  the  square,  and 
that  if  he  (said  Webb)  had  any  damages  coming  I  would  give 
them  to  him,  and  if  he  didn't  I  wouldn't. 

*'  [Signed]     C.  H.  HICKMAN." 

*'W.  Edgar  Wright,  being  first  duly  sworn,  deposes  and  saysr 
That  he  is  now  and  for  more  than  four  weeks  last  past  has 
been  a  member  of  the  regular  panel  of  trial  jurors  in  attend- 
ance upon  department  2  of  the  above-entitled  court.  That  on 
or  about  the  6th  day  of  March,  1908,  John  Webb  walked  be> 
hind  deponent  and  one  Solveson  from  the  Thornton  Hotel,  in 
the  city  of  Butte,  Mont.,  to  P.  C.  Gillis'  cigar  store  in  said  city. 
That  at  said  last-mentioned  place  said  Webb  invited  deponent 
to  have  a  cigar,  and  then  said,  in  substance,  to  deponent:  *You 
are  on  the  jury.  It  must  be  tiresome  work  on  the  jury.  I 
have  a  case  cpming  up  there,  and  I  hope  the  boys  wiU  do  the- 
right  thing  by  me.'  Deponent  then  walked  away  from  the. 
said  Webb,  and  had  no  further  conversation  with  him. 

*'  [Signed]     W.  B.  WRIGHT.'* 

Thereupon  the  court  issued  a  citation  requiring  John  Webb,, 
the  relator,  to  show  cause  why  he  should  not  be  adjudged  guilty 
of  contempt  for  unlawfully  and  willfully  interfering  with  the 
proceedings  of  the  court  by  attempting  improperly  to  influence 
Jurors  Hickman  and   Wright,  then  in  attendance  upon  tha 
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eotirt.  The  relator,  having  appeared  by  his  counsel  at  the  ap- 
pointed time,  entered  a  plea  of  not  guilty.  After  hearing  the 
evidence,  the  court  found  him  guilty,  and  sentenced  him  to  im- 
prisonment in  the  county  jail  for  five  days,  and  to  pay  a  fine 
of  $200,  with  additional  imprisonment  until  the  fine  should 
b«  paid  or  satisfied.  Thereupon  application  was  made  to  this 
eourt  for  writs  of  supervisory  control  and  certiorari  to  annul 
the  judgment,  the  grounds  of  the  application  being  (1)  that 
the  affidavits  upon  which  the  conviction  is  founded  do  not 
state  sufficient  facts  to  show  a  contempt;  and  (2),  assuming 
that  they  do,  that  the  evidence  is  insufficient  to  justify  con- 
viction. The  theory  upon  which  application  was  made  for 
both  writs  is  that,  while  upon  certiorari  the  court  may  deter- 
mine the  question  of  jurisdiction  arising  upon  the  sufficiency 
of  the  allegations  contained  in  the  affidavits,  it  may  not,  upon 
the  review  afforded  by  this  writ,  examine  the  evidence  to  de- 
termine its  sufficiency  to  sustain  the  finding  and  judgment. 
Hence,  following  the  course  pursued  in  State  ex  rel.  Sutton 
V.  District  Court,  27  Mont.  128,  69  Pac.  988,  the  supervisory 
power  of  the  court  was  invoked  to  determine  this  question,  in 
case  the  conclusion  was  reached  that  the  district  court  had  juris- 
diction. 

^  Section  2170  of  the  Code  of  Civil  Procedure  provides:  "The 
following  acts  or  omissions,  in  respect  to  a  court  of  justice,  or 
proceeding  therein,  are  contempts  of  the  authority  of  the  court. ' ' 
The  first  eight  subdivisions  of  the  section  enumerate  various 
specific  things  which  are  contempts.  Some  of  these  are  direct, 
while  others  are  indirect  or  constructive,  contempts.  Subdi- 
vision 9  reads:  "Any  other  unlawful  interference  with  the  pro- 
cess or  proceedings  of  a  court."  This  includes  acts  other  than 
those  enumerated  in  the  preceding  subdivisions,  whether  done  in 
the  presence  of  the  court  or  not.  The  acts  charged  here  con- 
stitute an  indirect  contempt,  for  they  did  not  occur  in  the  pres- 
ence of  the  court. 

It  is  said  that  the  affidavits  are  not  sufficient  in  form  to  state 
a  contempt,  in  that  nowhere  in  them  is  it  alleged  that  the  acts 
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done  were  done  with  intent  then  and  there  unlawfully  to  in- 
terfere with  the  proceedings  of  the  court.  A  sufScient  answer 
to  this  contention  is  that  the  statute  does  not  require  the  affi- 
davit to  be  drawn  in  strict  conformity  with  the  rules  of  crim- 
inal pleading,  as  in  case  of  informations  or  indictments.  (Sec- 
tion 2172  of  the  Code  of  Civil  Procedure  declares:  "•  •  • 
When  the  contempt  is  not  committed  in  the  immediate  view 
and  presence  of  the  court,  or  judge  at  chambers,  an  affidavit 
shall  be  presented  to  the  court  or  judge  of  the  facts  constitut- 
ing the  contempt,  or  a  statement  of  the  facts  by  the  referees 
or  arbitrators  or  other  judicial  officer."  This  provision  does 
not  prescribe  any  form,  nor  require  any  characterization,  of 
the  act  charged  as  a  contempt  in  order  to  confer  jurisdiction. 
It  merely  requires  a  statement  of  the  facts  constituting  the 
contempt.  In  the  absence  of  some  requirement  of  statute  pre- 
scribing the  form  in  which  the  charge  must  be  presented,  a  sub- 
stantial and  general  statement  will  give  the  court  jurisdiction 
to  proceed.  {Jordan  v.  Circuit  Court,  69  Iowa,  177,  28  N. 
W.  548 ;  State  ex  rel.  Fischer  v.  District  Court,  65  Minn.  146, 
67  N.  W.  796.)  The  particular  act  with  the  attendant  cir- 
cumstances furnishes  its  own  characterization,  if  the  statement 
be  complete  and  substantial  enough  to  justify  a  conclusive  in- 
ference of  knowledge  and  intent  in  the  contemnor  at  the  time 
the  act  is  done. 

It  is  said  that  a  contempt  proceeding  is  criminal  or  qiuisi 
criminal  in  character,  and  that,  in  setting  forth  the  act  consti- 
tuting the  contempt,  the  intent  with  which  it  is  done  should 
be  alleged.  That  it  is  a  proceeding  of  a  criminal  nature  is 
true.  {State  ex  rel.  Oemmell  v.  Clancy,  24  Mont.  359,  61  Pac. 
987;  State  ex  rel  Flynn  v.  District  Court,  24  Mont.  33,  60 
Pac.  493.)  But  it  is  not  always  necessary  in  charging  a  crime 
formally,  in  an  indictment  or  information,  to  allege  the  intent 
separately.  Speaking  generally,  it  is  always  necessary  to  al- 
lege the  intent  in  some  way;  but,  whenever  in  the  nature  of 
the  individual  case  it  is  a  part  of  the  act  or  acts  alleged,  it 
need  not  be  separately  stated.     (Bishop's  New  Criminal  Pro- 
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cedure,  sec.  521.)  So,  also,  if  the  statute  creating  the  offense 
is  silent  as  to  intent,  no  allegation  on  the  subject  is  necessary. 
{Id.,  sec.  523;  State  v.  Broadbent,  19  Mont.  467,  48  Pac.  775.) 

The  affidavits  do  not  in  terms  allege  that  the  relator  know- 
ingly and  intentionally  attempted  to  corrupt  Jurors  Hickman 
and  Wright;  nevertheless,  that  it  was  his  intention  to  do  so  is 
a  conclusive  inference  from  the  facts  stated.  That  this  was  a 
contempt  under  the  statute  is  too  clear  to  require  discussion. 
Though  the  attempt  was  unsuccessful,  nevertheless  the  relator 
took  every  step  necessary  to  convey  the  information  to  Hick- 
man that  he  would  reward  him  and  others  who  would  render  a 
favorable  verdict;  and  while  his  passing  conversation  with 
Wright  might  in  itself,  if  nothing  else  appeared,  be  treated  as 
the  result  of  thoughtless  ignorance,  it  is  characterized  by  his 
behavior  with  reference  to  Hickman,  and  indicates  the  attitude 
of  mind  entertained  by  him. 

In  Buff  V.  Bader,  2  Mont.  211,  one  of  the  questions  before  the 
court  was  whether  members  of  the  panel  had  formed  or  ex- 
pressed an  opinion  upon  the  merits  of  the  case  so  as  to  dis- 
qualify them  from  sitting-  as  jurors  in  the  case.  It  appeared 
that  one  White  had  talked  with  the  plaintiff  after  becoming  a 
member  of  the  panel.  In  this  connection  the  court  said:  ^^ Be- 
fore entering  upon  a  discussion  of  the  questions  herein,  we 
wish  to  say  that  jurors,  sunmioned  to  attend  court  in  that  capac- 
ity, who  will  talk  with  parties  having  causes  for  trial  about 
(heir  causes,  and  thereby  form  an  opinion  of  the  merits  of  the 
cause,  are  guilty  of  contempt  of  court,  and  should  receive  the 
highest  punishment  therefor;  and  a  party  who  would  approach 
a  juror  and  talk  with  him  out  of  court  about  his  case  is  like- 
wise guilty  of  contempt,  and  should  be  punished  accordingly. 
Such  conduct  shows  corruption  of  the  gravest  character,  or 
gross  ignorance  amounting  to  criminality." 

It  does  not  matter  whether  a  juror  be  actually  sworn  upon 
a  particular  case  or  is  only  a  member  of  the  panel  from  which 
a  trial  jury  is  to  be  selected.  A  person  who  offers  a  bribe  to 
a  juror  who  may  be  called  to  hear  and  determine  any  question 
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or  controversy,  with  intent  to  influence  his  vote  or  decision,  is 
guilty  of  a  felony.  (Pen.  Code,  sees.  190,  193.)  These  pro- 
visions clearly  include  offers  made  to  members  of  the  jury  panel, 
and  do  not  refer  to  those  members  only  who  have  been  sworn 
in  a  particular  case,  whose  votes  it  is  sought  to  influence  in  the 
case.  Such  conduct  undermines  the  very  foundations  of  jus- 
tice, and  is  justly  condemned  by  the  law  as  a  high  crime.  For 
the  same  reason  it  is  a  contempt  of  the  most  flagrant  character, 
and  demands  summary  punishment  as  an  unlawful  interference 
with  the  proceedings  of  the  court;  for  its  direct  tendency  is  to 
bring  courts  generally,  and  for  the  time  being  the  particular 
court,  into  disrepute,  and,  in  so  far  as  it  has  this  tendency,  is 
distinctly  an  interference  with  the  proceedings  of  the  court. 
While  the  affidavits  do  not  charge  the  offering  of  a  bribe — 
for  no  specific  sum  was  named  to  Smith  in  the  conversation 
relator  had  with  him — yet  the  result  of  the  conversation  was 
communicated  to  Hickman;  and,  so  far  as  the  result  of  the 
matter  was  concerned,  there  was  a  clear  attempt  corruptly  to 
influence  the  juror,  or  at  least  to  open  up  the  way  for  further 
negotiations  looking  to  that  end,  in  case  Hickman  manifested 
a  disposition  to  enter  into  them.  We  cite  the  following  cases, 
some  of  which  involved  approaches  to  jurors  actually  sworn  to 
try  a  particular  case,  while  others  involved  approaches  to  mem- 
bers of  the  panel  only :  In  re  Oorham,  129  N.  C.  481,  40  S.  B. 
311;  Emery  v.  State  (Neb.),  Ill  N.  W.  374,  9  L.  R.  A.,  n.  s., 
1124 ;  State  v.  Doty,  32  N.  J.  L.  403,  90  Am.  Dec.  671 ;  Langdon 
V.  Wayne  Circuit  Judges,  76  Mich.  358,  43  N.  W.  310;  WeUs 
V.  District  Court,  126  Iowa,  340,  102  N.  W.  106.  In  the  case 
of  In  re  Buckley,  69  Cal.  1,  10  Pac.  69,  it  was  held  a  contempt^ 
under  a  statute  similar  to  ours,  for  one  even  to  profess  to  liti- 
gants that  he  could  influence  the  decision  of  a  court  and  secure 
for  them  a  favorable  decision. 

The  affidavits  are  sufficient  to  show  an  attempt  on  the  part 
of  Webb  to  influence  jurors  Hickman  and  Wright,  and  the 
eourt  had  jurisdiction  to  proceed. 

The  evidence  is  sufficient  to  sustain  the  charge.  The  case 
of  Webb  V.  Boticher  was  pending  in  courts  and  was  set  for  triaL 
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The  evidence  warrants  the  finding  that  the  statement  by  Webb 
to  Smith  that  he  would  make  it  right  with  Hickman  if  he  got 
a  verdict  in  his  favor,  and  that  he  was  going  to  make  it  right 
with  any  of  the  boys  that  stayed  with  him,  was  actually  made, 
and  that  it  was  cohmiunicated  to  Hickman.  This  is  testified 
to  circumstantially  by  Smith,  and  he  is  corroborated,  to  some 
extent  at  least,  by  Hickman,  who  came  up  just  as  the  conversa- 
tion ended,  and  saw  Webb  leaving  Smith,  who  immediately  de- 
tailed the  conversation  to  him.  As  corroborative  of  the  state- 
ments of  Smith,  and  as  an  indication  that  Webb  did  not  deem 
the  matter  closed  by  Smith's  statement  of  the  character  of 
Hickman  when  approached  by  Webb,  the  trial  court  attached 
significance  to  the  fact,  testified  to  by  Hickman,  that,  on  at 
least  two  occasions  afterward,  Webb  accosted  Hickman  to  make 
inquiries  about  the  movement  of  trains  leaving  Butte,  when 
there  was  no  apparent  necessity  for  it,  and  that  at  a  prior  time 
he  invited  Wright  to  have  a  cigar,  and  then  drew  him,  a  com- 
parative stranger,  into  a  conversation  about  the  case.  Webb 
ilenied  aU  the  statements  made  by  Smith.  He  denied  that  he 
even  knew  or  had  a  conversation  with  Smith.  He  admitted, 
however,  that  the  conversation  took  place  with  Wright,  but  in- 
sisted that  it  was  opened  by  Wright.  There  was  a  conflict  in 
the  testimony  in  almost  every  particular;  but  the  trial  court, 
after  seeing  the  witnesses  and  hearing  them  testify,  concluded 
that  the  facts  warranted  a  finding  of  guilty,  and  with  this  find- 
ing we  do  not  think  this  court  should  interfere.  No  one  heard 
the  conversation  between  Smith  and  Webb;  and,  so  far  as  con- 
-cems  that  feature  of  the  case,  the  finding  is  based  upon  the 
testimony  of  Smith.  Nevertheless,  if  the  trial  judge  believed 
Smith,  which  he  undoubtedly  did,  his  evidence  was  sufficient 
to  justify  the  finding. 

But  counsel  for  relator  insist  that  by  his  own  showing  Smith 
was  tiie  accomplice  of  Webb,  and  hence  that  Webb  could  not, 
Tinder  the  statute  (Pen.  Code,  sec.  2089),  be  found  guilty  upon 
Smith's  uncorroborated  testimony.  Since  a  trial  for  a  con- 
tempt is  a  criminal  proceeding,  we  think  the  statute  should  ap- 
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ply  in  proper  cases.  In  this  case,  however,  it  has  no  applica- 
tion, because  it  is  clear  that  Smith  was  not  an  accomplice  of 
Webb.  This  is  manifest  from  the  testimony  of  Smith,  the  sub- 
stance of  which  is  stated  in  his  affidavit,  in  that  he  did  not  un- 
dertake to  act  as  the  voluntary  agent  of  "Webb  to  communicate 
with  Hickman.  The  only  inference  that  can  be  drawn  from 
his  statement  to  Webb  is  that  he  intended  to  tell  Hickman  for 
the  purpose  of  putting  him  on  his  guard,  and  that  he  did  so. 
While  he  did  not  refuse  directly  to  be  a  party  to  Webb's  ap- 
parent purpose  to  influence  Hickman,  he  clearly  indicated  that 
he  would  not  be  a  party  to  the  scheme,  in  that  he  expressed  the 
opinion  that  Hickman  could  not  be  influenced,  and  that  he 
agreed  to  be  silent  as  to  every  one  else  but  Hickman,  while  33 
to  him  he  felt  bound  to  tell  him — ^that  is,  to  warn  him — as  to 
Webb's  purpose.  And  this  notion  is  further  borne  out  by  the 
testimony  of  Smith,  who  stated  that  as  soon  as  Hickman  came 
up,  Webb  went  away;  that  thereupon  he  called  Hickman's  at- 
tention to  Webb,  asking  Hickman  if  he  knew  Webb,  and  that 
he  at  once  repeated  the  conversation  to  Hickman.  He  also  fur- 
ther stated  that  he  did  not  do  this  at  the  instance  of  Webb. 
The  theory  of  the  court  was  that  Smith  did  not  act  in  aid  of 
Webb's  scheme  in  repeating  the  conversation,  and  was  there- 
fore not  an  accomplice,  but  that,  inasmuch  as  the  information 
Webb  desired  Hickman  to  receive  was  actually  conveyed  to 
him  by  Smith,  though  not  intentionally  in  aid  of  the  design, 
Webb  was  not  to  be  held  guiltless,  because,  though  he  told  Smith 
not  to  speak  of  the  matter,  he  did  not  object  when  Smith  stated 
his  purpose.  In  view  of  this  fact,  added  to  Webb's  prior  be- 
havior toward  Wright,  and  his  subsequent  conduct  toward  Hick- 
man, the  court  correctly  concluded  that  Webb,  finding  that  his 
communication  would  reach  Hickman,  was  satisfied  to  leave  the 
matter  at  that,  and  wait  to  see  whether  Hickman  would  re- 
spond to  the  advances  thus  made. 

An  accomplice  is  one  who  knowingly,  voluntarily,  and  with 
common  intent  with  the  principal  offender  unites  in  the  com- 
mission of  a  crime.     (1  Words  and  Phrasesi  75.)     One  may  be- 
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come  on  accomplice  by  being  present  and  joining  in  the  crim- 
inal acty  by  aiding  and  abetting  another  in  its  commission,  or, 
not  being  present,  hy  advising  and  encouraging  its  commission ; 
but  knowledge  and  voluntary  action  are  essential  in  order  to 
impute  guilt.  One  may  unconsciously  assist  in  forwarding  the 
criminal  scheme.  In  such  case  he  is  not  criminal,  but  merely 
an  unconscious  and  therefore  an  innocent  agent.  (State  y.  AU 
leuy  34  Mont.  403,  87  Pac.  177.)  Whether  Smith  was  an  ac- 
complice of  Webb,  consciously  and  voluntarily  communicating 
the  conversation  had  with  him  to  Hickman,  for  the  purpose  of 
aiding  Webb's  design,  or  whether  he  merely  sought  to  put 
Hickman  on  his  guard,  was  a  question  for  the  court  upon  the 
evidence;  and  since  the  evidence  furnishes  ground  for  this  lat- 
ter inference,  we  cannot  say  that  the  court  was  wrong  in  its 
conclusion.  It  matters  not  that  this  court  might,  if  the  hear- 
ing had  been  had.  before  it,  have  reached  a  different  conclusion 
upon  the  evidence.  The  district  court  had  before  it  the  wit- 
nesses in  person,  and  saw  them  and  heard  them  testify.  This 
important  element  of  the  testimony  we  cannot  weigh  and  con- 
sider. The  court  evidently  gave  it  full  weight,  and  we  cannot 
say  that  the  evidence  as  a  whole  does  not  clearly  and  con- 
vincingly establish  relator's  guilt. 

The  foregoing  conclusion  is  that  of  my  Associates.  I  do  not 
concur  in  it.  Smith  was  an  accomplice  of  Webb,  or  he  was 
not.  If  he  was,  the  evidence  is  not  sufficient  to  warrant  the 
conclusion  of  Webb's  guilt  of  an  attempt  to  influence  Juror 
Hickman.  If  Smith  was  not  an  accomplice,  there  is  no  founda- 
tion in  the  evidence  for  the  conclusion  that  Webb  used  him  as 
an  unconscious,  and  therefore  innocent,  medium  of  communica- 
tion. While  the  conduct  of  Webb,  if  the  statements  of  Smith 
are  to  be  taken  as  true,  shows  a  criminal  and  wicked  heart, 
yet  if,  when  he  found  out  that  he  could  not  influence  Hickmau, 
he  abandoned  his  purpose,  he  could  not  be  held  guilty  on  the 
ground  that  afterward  Smith  thought  it  his  duty  to  warn  Hick- 
man. He  cannot  be  held  responsible  for  Smith's  act  in  this 
regard.    I  think  the  evidence  shows  that  Webb  concluded  that 
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Smith's  estimate  of  the  character  of  Hickman  was  correct, 
and  abandoned  his  purpose  to  attempt  to  influence  him  alto- 
gether. If  so,  Webb's  conduct  did  not  interfere  with  the  pro- 
•ceedings  of  the  court. 

I  do  not  think  the  evidence  sufficient  to  justify  the  conclu- 
sion that  Webb  intended  to  influence  Juror  Wright.  The  in- 
cident at  Gillis'  cigar  store  was  the  result  of  an  accidental  meet- 
ing; and  while  any  conversation  between  Wright  and  Webb 
touching  the  case  was  improper,  what  little  did  occur  was  the 
result  of  thoughtless  ignorance  on  the  part  of  both,  rather  than 
•of  any  corrupt  design,  or  any  design,  on  the  part  of  Webb. 

The  order  to  show  cause  on  application  for  writ  of  supei?- 
visory  control  is  discharged,  and  the  application  in  that  regard 
4s  dismissed.    The  judgment  of  the  district  court  is  affirmed. 

Mb.  Justice  Houx>way  and  Mb.  Justice  Smith  concur. 
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COURT  BT  AL.,  Respondents. 

(No.  2,554.) 
(Submitted  Maj  8,  1908.    Decided  May  18,  1908.) 

[95  Pac.  841.] 

Crimii%<U  Law-^Municipal  Corporations — Vagrancy — Power  io 
Define  and  Punish — Prosecution  in  Name  of  City — Police 
Courts — Jurisdiction — Supervisory  Control. 

Municipal  Corporations — ^Vagrancy — Power  to  Define  and  Punish. 

1.  Under  paragraph  34  of  section  4800  of  the  Political  Code,  as 
amended  by  Session  Laws  of  1897,  page  206,  city  and  town  eooncila 
have  express  authority  from  the  state  to  define  vagrancy  by  ordinance 
and  to  punish  the  same. 

Same — ^Vagrancy — ^Prosecution  in  Name  of  City. 

2.  The  police  court  of  a  city  or  town  has  exclusive  jurisdiction  •£ 
all  proceedings  for  the  violation  of  an  ordinance  defining  vagrancy  and 
prescribing  punishment  for  such  offense,  and  prosecatioos  thereundaf 
must  be  conducted  in  the  name  of  the  city. 
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Vagrancj — ^Police    Courts— Jarifldiction-— Prosecution    in    Name    of    State, 
When. 

3.  Police  courts  have  concurrent  jurisdiction  with  justices'  courts  to 
punish  vagrancy  as  a  crime  against  the  state,  and  such  prosecutions 
must  be  instituted  and  conducted  in  the  name  of  the  state. 

Same — Habeas  Corpus — Supervisory  Control. 

4.  Held,  on  application  for  writ  of  supervisory  control,  that  the  dis- 
trict  court  erroneously  ordered  the  release,  on  habeas  corpus,  of  one 
found  guilty  of,  and  sentenced  by  a  police  magistrate  for,  vagrancy 
under  an  ordinance  of  a  city  defining  that  offense  and  providing  pun- 
ishment therefor. 

Original  Application  by  the  state,  on  the  relation  of  the  city 
of  Butte,  for  a  writ  of  supervisory  control  to  the  district  court 
of  the  Second  Judicial  District  and  Honorable  Michael  Donlan, 
a  judge  thereof.  Order  of  district  court  annulled  and  set 
aside. 

Mr.  E.  8.  Booth,  and  Mr.  Wm.  E.  Carroll,  for  Relator. 
Messrs.  Mackel  &  Meyer,  for  Respondents. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  cause  is  before  the  court  upon  application  for  a  writ  of 
supervisory  control.  It  appears  from  the  relator's  petition, 
and  the  return  of  the  respondents  to  an  order  to  show  cause 
heretofore  issued,  that  the  city  council  of  the  city  of  Butte  has 
heretofore  by  ordinance  defined  the  oflfense  of  vagrancy  and 
provided  a  punishment  therefor.  On  April  4,  1908,  a  com- 
plaint was  filed  before  A.  J.  McOowan,  police  magistrate  of  the 
<»ity  of  Butte,  charging  one  Barney  Rabinowitz  with  the  offense 
of  vagrancy  as  defined  by  the  ordinance.  The  defendant  was 
found  guilty  and  sentenced  to  pay  a  fine  of  $100,  and  to  be 
confined  in  the  city  jail  until  such  fine  was  paid  or  otherwise 
satisfied.  The  action  was  prosecuted  in  the  name  of  the  city 
of  Butte.  Thereafter  said  Rabinowitz  was  released  from  custody 
upon  the  hearing  of  a  writ  of  habeas  corpus  issued  by  the  Honor- 
able Michael  Donlan,  one  of  the  judges  of  the  district  court  of 
Silver  Bow  county.  This  court  is  asked  to  set  aside  and  annul 
ilie  latter  order. 
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It  is  contended  by  the  respondents  that  Babinowitz  was  prop- 
erly  released  from  custody,  for  the  reason  that  the  charge  against 
him  could  not  be  prosecuted  under  the  city  ordinance,  but  should 
have  been  made  under  the  state  law  and  in  the  name  of  the 
state  of  Montana.  This  is  the  main  contention,  although  other 
questions  incidentally  arise,  and  all  will  be  considered  to- 
gether. 

We  are  of  opinion  that  the  district  court  and  the  judge  there- 
of were  in  error  in  discharging  Babinowitz.  The  power  to  de- 
fine and  punish  vagrancy  is  expressly  given  to  cities  and  towns 
by  paragraph  34  of  section  4800  of  the  Political  Code,  as  amended 
by  Laws  of  1897,  page  206,  which  provides  that  city  and  town 
councils  have  power  **to  define  vagrancy,  and  to  restrain  and 
punish  vagrants,  mendicants  and  persons  guilty  of  disorderly 
conduct."  Section  1155  of  the  Penal  Code  also  defines  vagrancy, 
and  provides  as  a  punishment  therefor  imprisonment  in  the 
county  jail  not  exceeding  ninety  days.  The  definition  of  the 
offense  of  vagrancy  found  in  the  city  ordinance  is  somewhat 
more  comprehensive  than  the  defijiition  of  the  crime  found  in 
the  Code,  but,  so  far  as  the  complaint  against  Babinowitz  is 
concerned,  the  charging  part  embraces  those  elements  of  the 
offense  common  to  both  the  Code  and  the  ordinance  defini- 
tions. 

Section  24  of  Article  VIII  of  the  Constitution  of  the  state 
reads  as  follows:  **The  legislative  assembly  shall  have  power  to 
provide  for  creating  such  police  and  municipal  courts  and  magis- 
trates for  cities  and  towns  as  may  be  deemed  necessary  from 
time  to  time,  who  shall  have  jurisdiction  in  all  cases  arising 
under  the  ordinances  of  such  cities  and  towns,  respectively^ 
such  police  magistrates  may  also  be  constituted  ex  officio  jus- 
tices of  the  peace  for  their  respective  counties." 

Section  4910  of  the  Political  Code  reads  as  follows:  **A  police 
court  is  established  in  each  city  or  town,  which  court  must  al- 
ways be  open,  except  upon  nonjudicial  days,  and  upon  such 
days  it  must  transact  crimincU  business  only."  Section  4911, 
Political  Code,  before  amendment,  read  as  follows:  ''The  police 
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court  has  concurrent  jurisdiction  with  the  justice  of  the  peace 
of  the  following  public  offenses  committed  within  the  county; 
(1)  Petit  larceny.  (2)  Assault  and  battery.  •  •  •  (3) 
Breaches  of  the  peace,  riots,  affrays.  •  •  •  (4)  Of  proceed- 
ings respecting  vagrants,  lewd  or  disorderly  persons.  (5)  The 
police  judge  shall  have  the  same  jurisdiction  as  is  now  con- 
ferred by  law  upon  the  justices  of  the  peace  in  addition  to  the 
jurisdiction  herein  conferred. 

''Such  offenses  must  be  prosecuted  in  the  name  of  the  state 
of  Montana." 

The  legislative  assembly  of  1903  amended  section  4911,  so 
that  the  same  now  reads  as  follows:  '*The  police  court  has  con- 
current jurisdiction  with  the  justice  of  the  peace  of  the  follow- 
ing public  offenses  committed  within  the  county:  (1)  Petit  lar- 
ceny. (2)  Assault  and  battery.  •  •  •  (3)  Breaches  of  the 
peace,  riots,  affrays.  •  •  •  (4)  Of  proceedings  re3pecting 
vagrants,  lewd  or  disorderly  persons.  Such  offenses  must  be 
prosecuted  in  the  name  of  the  state  of  Montana."  (Laws 
1903,  Chapter  XVI,  page  27.) 

Paragraph  1  of  section  4912  of  the  Political  Code  reads  thus : 
**The  police  court  also  has  exclusive  jurisdiction:  (1)  Of  all 
proceedings  for  the  violation  of  any  ordinance  of  the  city  or 
town,  both  civil  and  criminal,  which  must  be  prosecuted  in  the 
name  of  the  city  or  town." 

Section  27  of  Article  VIII  of  the  Constitution  provides: 
"The  style  of  all  process  shall  be  'The  State  of  Montana,'  and 
all  prosecutions  shall  be  conducted  in  the  name  and  by  the  au- 
thority, of  the  same." 

The  first  contention  of  the  respondents  is  that  in  the  amend- 
ment to  section  4911  of  the  Political  Code,  as  found  in  Session 
Laws  of  1903,  page  27,  the  words,  ' '  such  offenses  must  be  pros- 
ecuted in  the  name  of  the  state  of  Montana,"  relate  only  to  pro- 
ceedings respecting  vagrants  and  lewd  and  disorderly  persons, 
mentioned  in  subsection  4,  of  which  section  the  sentence  last 
quoted  appears,  in  the  amendment,  to  be  a  part.  There  is  no 
merit  in  this  position.    In  the  original  Code  provision  this  sen- 
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tence  appeared  in  a  separate  paragraph  following  the  five  nnin- 
bered  paragraphs,  while  in  the  amended  law  this  arrangement 
was  not  followed.  There  is  no  significance  in  this,  however. 
The  words,  '*such  offenses  must  be  prosecuted  in  the  name  of 
the  state  of  Montana,"  manifestly  refer  to  all  of  those  offenses 
as  denied  by  the  state  law  and  therein  enumerated,  of  which 
the  police  court  has  concurrent  jurisdiction  with  justices  of  the- 
peace.  The  words  *' public  offenses,"  found  in  the  first  sen- 
tence of  section  4911,  also  refer  to  those  public  offenses  imme- 
diately thereafter  enumerated,  and,  when  a  police  court  is  en- 
gaged in  the  trial  of  a  person  for  such  an  offense,  it  is  exer- 
cising its  concurrent  jurisdiction,  and  such  prosecution  must  be 
in  the  name  of  the  state.  That  is  to  say,  all  prosecutions  for 
offenses  not  brought  under  a  city  ordinance  must  be  had  in  the 
name  of  the  state.  It  follows,  of  course,  that  an  offense  de- 
fined and  made  punishable  by  the  Code,  and  not  defined  and 
made  punishable  by  ordinance,  although  the  city  may  have 
power  and  authority  to  define  and  punish  the  same,  must  be 
prosecuted  under  the  Code  and  in  the  name  of  the  state. 

Crimes  are  divided  into  felonies  and  misdemeanors.  (Pen. 
Code,  sec.  16.)  Generally,  every  felony  is  punishable  either 
by  death  or  imprisonment  in  the  state  prison,  and  every  mis- 
demeanor by  fine  or  imprisonment  in  the  county  jail.  (Pen. 
Code,  sees.  18,  19.)  The  case  of  City  of  Helena  v.  Kent,  32. 
Mont.  279,  80  Pac.  258,  was  an  action  to  recover  a  penalty  for 
the  violation  of  a  municipal  ordinance.  The  defendant  was* 
charged  with  failure  to  remove  ice  and  snow  from  the  sidewalk 
in  front  of  the  premises  occupied  by  him,  as  he  was  required 
to  do  by  a  city  ordinance.  The  case  is  somewhat  analogous  ta 
the  one  at  bar.  Paragraph  33  of  section  4800  of  the  Political 
Code  confers  upon  cities  and  towns  the  power  to  define  and 
abate  nuisances,  and  to  impose  fines  upon  persons  guilty  of 
creating,  continuing,  or  suffering  a  nuisance  to  exist  on  prem- 
ises which  they  occupy  or  control.  Paragraph  7  of  the  same 
section  confers  upon  cities  and  towns  the  power  to  regulate- 
the  use  of  sidewalks,  and  to  require  the  owners  of  premises  ad- 
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joining  to  keep  the  same  free  from  snow  or  other  obstruction. 
An  ordinance  of  the  city  of  Helena  provided  that  the  occupant 
of  premises  who  failed  to  remove  snow  and  ice  from  the  side- 
walk in  front  of  the  same  should  be  deemed  guilty  of  commit- 
ting a  nuisance,  and,  upon  conviction,  should  be  fined.  The 
defendant  Kent  was  convicted  of  violating  the  provisions  of  this 
ordinance  and  appealed.  This  court  said:  *'It  is  further  con- 
tended that  this  is  a  criminal  action,  and  should  be  prosecuted 
in  the  name  of  the  state.  The  statute  provides  that  all  pro- 
ceedings for  the  violation  of  any  ordinance  of  a  city  must  be 
prosecuted  in  the  name  of  the  city.  (Political  Code,  sec.  4912.) 
The  Constitution  provides:  'The  style  of  all  process  shall  be 
*'The  State  of  Montana,"  and  all  prosecutions  shall  be  con- 
ducted in  the  name  and  by  the  authority  of  the  same.'  (Sec- 
tion 27,  Article  VIII.)  The  Article  of  the  Constitution  in 
which  the  above  section  is  found  vests  and  defines  the  judicial 
power  of  the  state,  creates  a  court  of  impeachment,  a  supreme 
court,  district  courts,  and  justices'  courts.  No  other  court  is 
created  by  the  Constitution,  although  power  is  vested  in  the 
legislature  by  the  Constitution  to  create  'other  inferior  courts 
•  •  •  in  any  incorporated  city  or  town.*  The  justices' 
eourts  and  the  district  courts  as  trial  courts,  and  the  supreme 
court  as  appellate  court,  are  by  the  Constitution  vested  with 
full  authority  to  hear  and  finally  determine  all  criminal  ac- 
tions. Police  and  municipal  courts  are  not  created  by  the  Con- 
stitution. Power  is  conferred  by  it  upon  the  legislative  as- 
sembly to  provide  for  creating  such  courts,  which  'shall  have 
jurisdiction  in  all  cases  arising  under  the  ordinances  of  such 
cities,'  and  'may  also  be  constituted  ex-officio  justices  of  the 
peace,'  etc.  The  Constitution  itself  thus  creates  by  name  and 
vests  with  authority  all  courts  necessary  to  enforce  obedience  of 
all  laws  of  the  state.  The  offense  here  complained  of  is  neither 
a  felony  nor  a  misdemeanor  under  the  laws  of  the  state,  nor  is 
it  so  denominated  under  the  ordinance.  It  is  not  a  violation 
of  any  state  law.  The  action  is  one  to  recover  a  penalty  for 
the  violation  of  a  municipal  ordinance  relative  to  the  mainte- 
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nance  of  a  nuisance.  From  all  this  it  seems  manifest  that  the 
constitutional  requirement,  'all  prosecutions  shall  be  conducted 
in  the  name  and  by  the  authority  of  the  state  of  Montana/  con- 
templates such  criminal  actions  as  shall  be  instituted  and  pros- 
ecuted before  the  tribunals  provided  for  in  that  Article  of  the 
Constitution  for  violations  of  the  statutes  of  the  state." 

The  case  at  bar  is  different  from  the  Kent  Case,  in  that  va- 
grancy is  a  misdemeanor  under  the  Code  and  also  an  offense  un- 
der the  ordinance.  However,  an  act  may  be  made  a  penal  of- 
fense under  the  statutes  of  a  state,  and  further  penalties  may 
be  imposed  for  its  commission  or  omission  by  municipal  ordi- 
nance. (McQuillin  on  Municipal  Ordinances,  sec.  500.)  Where 
the  power  to  enact  and  enforce  the  ordinance  is  vested  in  the 
municipality,  as  is  the  case  with  the  ordinance  we  have  con- 
sidered, we  think  the  great  weight  of  authority  is  to  the  effect 
that  the  power  may  be  exercised,  and  we  adopt  that  rule. 

We  hold,  therefore,  that  the  city  of  Butte  had  express  author- 
ity from  the  state  to  define  vagrancy  by  ordinance  and  to  pun- 
ish the  same,  that  the  police  court  of  said  city  has  exclusive 
jurisdiction  of  all  proceedings  for  the  violation  of  such  ordi- 
nance, and  that  prosecutions  thereunder  must  be  conducted  in 
the  name  of  the  city.  The  police  court  also  has  concurrent  juris- 
diction with  the  justices'  courts  to  puuish  vagrancy  as  a  crime 
against  the  state,  and  such  prosecutions  must  be  instituted  and 
conducted  in  the  name  of  the  state  of  Montana. 

The  order  of  the  district  court  of  Silver  Bow  county,  dis- 
charging Babinowitz  from  custody,  is  annulled  and  set  aside. 
Let  the  judgment  of  the  police  court  be  enforced. 

Mr.  Chief  Justice  Brantly  and  Mr*  Justice  Holloway 
concur. 
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MILWAUKEE   GOLD  EXTRACTION  CO.,  Appellant,  v. 

GORDON  £T  AU,  Respondbnts* 

(No.  2,^7.) 
(Submitted  May  6,  1908.    Deeided  Haj  18,  1908.) 

[95  Fbc.  995.] 

Mines  and  Mining — Adverse  Suits — Pleadings — Denials — SufflF- 
eiency — Foreign  Corpora;tions— Public  Writings — Authe7itica' 
turn — Evidence — De  Facto  Corporations — New  Trial  Motions 
— Practice — Amended  Declaratory  Statements — Admissibility. 

Pleadiiigs — ^Denials — ^Information  and  Belief. 

1.  Heldf  that  an  aUegation  in  defendants'  answer  that  they  ''say 
defendants  hare  not  sufficient  knowledge  or  information  to  form  a  be- 
lief as  to  matters  and  facts  alleged"  in  a  certain  paragraph  of  the 

>        complaint,  "and  therefore  deny  the  same/'  was  in  substantial  conip 
plianee  with  section  690,  Code  of  Civil  Procedure. 


2.  The  provisions  of  section  690,  Code  of  Civil  Procedure,  relative 
to  denial  on  information  and  belief,  apply  to  any  and  all  allegations 
in  a  complaint;  hence  an  allegation  in  the  complaint  of  a  corpora- 
tion, that  plaintiff  was  and  is  a  corporation,  was  put  in  issue  by  such 
a  denial. 

I'oreign  Corporations — ^Pzoof  of  Corporate  Existence — ^Articles  of  Incoi<» 
poration — Authentication — Insufficiency. 

3.  Plaintiff  mining  corporation  was  organized  in  Arizona.  A  copy  of 
its  articles  of  incorporation,  on  file  in  the  office  of  a  county  recorder 
of  that  territoiy  was  placed  on  file  in  the  office  of  the  territorial 
flecretary,  and  by  him  a  certified  copy  of  the  copy  transmitted  to  the 
Secretary  of  State  of  Montana,  who  on  request  of  plaintiff  furnished 
a  certified  copy  thereof  to  it,  and  this  paper  was  offered  in  evidence 
to  prove  its  corporate  existence.  The  certificate  o*f  the  county  re- 
corder, the  supposed  legal  custodian  of  the  original,  was  not  an- 
ihenticated  as  required  by  either  section  906,  United  States  Bevised 
Statutes,  or  section  3206,  Code  of  Civil  Procedure.  The  certificate 
of  the  territorial  secretary,  as  it  appeared  in  the  record,  recited  that 
the  paper  was  a  true  transcript  of  the  copy  on  file  in  his  office,  and 
that  he  had  thereunto  set  his  hand  and  affixed  his  official  seal,  fol- 
lowed by  the  word  "seal,"  without  any  impression  thereof  or  any- 
thing to  indicate  that  it  was  the  great  seal  of  the  territory.  Reld^ 
that  the  writing  was  not  authenticated  as  required  by  law,  and,  there- 
fore, inadmissible  in  eviilence  for  the  purpose  indicated. 

Pnblie  Records — ^I*roof — Statutes. 

4.  Section  3207,  Code  of  Civil  Procedure,  relating  to  proof  of  pub- 
lic records,  refers  to  a  public  record  of  a  private  writing  within  the 
state,  and  not  to  public  records  of  other  states. 

— When  United  States  Statute  Binding. 

5.  In  the  absence  of  a  statute  of  this  state  defining  the  evidentiary 
Talue  or  effect  of  a  copy  of  a  record  from  another  state,  section  906, 
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United  States  Bevised  Statutes,  ia  binding  on  the  courts  of  the  state 
upon  this  question. 

Foreign  Corporations — Proof  of  Corporate  Existence — Requisites. 

6.  Since  corporations  are  creatures  of  statute,  the  copy  of  the  ar- 
ticles of  incorporation  referred  to  in  paragraph  3  above,  offered  bj 
plaintiff  to  prove  its  corporate  existence,  was  properly  excluded  from 
evidence,  in  the  absence  of  proof  as  to  the  provisions  of  the  laws  of 
Arizona  authorizing  plaintiff's  incorporation  for  mining  purposes,  of 
the  manner  of  its  incorporation,  that  the  county  recorder  is  the  proper 
custodian  of  the  original,  or  whether  such  laws  authorize  or  require 
a  certified  copy  of  the  articles  to  be  filed  in  the  ofi&ce  of  the  Secre- 
tary of  the  territory  of  Arizona. 

Same — Statutes  of  Sister  States — ^Judicial  Notice — ^Evidence. 

7.  Inasmuch  as,  under  section  906  of  the  United  States  Bevised 
Statutes,  a  certified  copy  of  a  public  record  of  another  state  or  ter- 
ritory is  entitled  to  ouly  such  faith  and  credit  in  the  courts  of  this 
state  as  would  be  accorded  to  it  in  such  foreign  jurisdiction,  and  since 
in  this  state  courts  do  not  take  judicial  notice  of  the  statutory  laws 
of  a  sister  state  or  a  territory,  the  certified  copy  of  the  articles  of 
incorporation  mentioned  above  was  not  competent  evidence  for  any 
purpose  in  the  absence  of  proof  respecting  the  use  of  such  copies  as 
evidence  in  Arizona. 

De  Facto  Corporations — Proof  of  Existence — Essentials. 

8.  In  order  to  prove  that  a  corporation  de  facto  exists,  it  must  be 
shown  (1)  that  there  is  a  law  of  the  state  or  territory  of  the  cor- 
poration's alleged  existence  authorizing  the  organization  of  such  a 
corporation;  (2)  that  a  boria  fide  attempt  has  been  made  to  effect 
such  an  organization^  and  (3)  the  actual  user  of  the  corporate  powers 
or  some  of  them,  which  might  rightfully  have  been  used  had  the  cor- 
poration been  regularly  organized. 

New  Trial  Motions — ^Practice — ^Bills  of  Exceptions — Specifications  of  Er- 
ror. 

9.  Under  Laws  1907,  page  89,  relating  to  the  practice  on  motions 
for  new  trials,  there  is  now  no  such  thing  as  a  statement  on  motion 
for  a  new  trial;  the  motion  must  be  made  upon  (a)  affidavits,  (b) 
the  minutes  of  the  court,  or  (c)  upon  a  bill  of  exceptions  settled  as 
provided  by  section  1155,  Code  of  Civil  Procedure,  and  a  bill  of  ex- 
ceptions is  not  required  to  contain  any  specifications  of  error. 
(Laws  1905,  ^.  185.) 

E  vidence^Exclusi  on — Review. 

10.  Where  testimony,  alleged  to  have  been  improi)erly  excluded,  is 
not  incorporated  in  the  record  on  appeal,  the  question  of  its  improper 
exclusion  cannot  be  reviewed. 

Mines  and  Mining — Adverse  Suits — ^Declaratory  Statements — Insufficiency — 
Who  may  not  Object. 

11.  Where  plaintiff  in  an  adverse  suit  to  a  mining  claim  fails  to> 
show  any  right  to  the  ground  in  controversy,  he  will  not  be  heard  to 
object  that  the  defendants  are  not  entitled  to  a  patent  because  of  the 
insufficiency  of  their  declaratory  statement. 

Same — Amended  Declaratory  Statements — ^Filing  After  Commencement  of 
Trial — Evidence. 

12.  The  purpose  of  filing  an  amended  declaratory  statement  of  the 
location  of  a  mining  claim,  authorized  by  Laws  of  1901,  page  56, 
being  to  cure  defects  in  the  original,  it  can  confer  no  rights  in  the- 
premises  which  did  not  exist  prior  to  the  filing  of  the  amended  state> 


87  Mont]     MiLWAUEEB  Oou>  etc.  Co.  v.  Gordon.  211 

ment,  bnt  relates  back  to  the  first  location;  hence  the  efficacj  of  such 
a  paper  as  evidence  is  not  affected  bj  the  circumstance  that  it  was 
not  filed  until  after  the  trial  of  an  adverse  soit  had  commenced. 

Appe<d  from  District  Court,  Granite  County;  Oeo.  B.  Winston, 
Judge. 

AcnoN  by  the  Milwaukee  Gold  Extraction  Company  against 
Gteorge  W.  Gordon  and  another.  From  a  judgment  for  defend- 
ants and  an  order  denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Mr.  D.  M,  Durfee,  and  Mr.  W.  E,  Moore,  for  Appellant 

The  statement  in  defendants'  answer  that,  not  having  suffi- 
cient knowledge  or  information  to  form  a  belief  as  to  the  in- 
corporation of  plaintiff,  they  deny  the  allegation  of  the  com- 
plaint relative  thereto,  does  not  conform  to  the  language  of 
section  690,  Code  of  Civil  Procedure,  and  consequently  is  no 
denial  at  all.  {State  v.  Butte  City  Water  Co.,  18  Mont.  199, 
56  Am.  St.  Eep.  574,  44  Pac.  966,  32  L.  R.  A.  697 ;  San  Fran- 
cisco Oas  Co.  V.  City  of  San  Francisco,  9  Cal.  467;  Curtis  v. 
Richards,  9  CaL  34 ;  Bliss  on  Code  Pleading,  sec.  326 ;  Pomeroy 
on  Code  Remedies,  sec.  640;  Estee's  Pleading  and  Practice, 
sec.  3234;  see,  also,  2  Beach  on  Corporations,  sec.  869;  5  Ency. 
of  PI.  &  Pr.,  p.  87.)  The  allegation  amounts  to  no  more  than 
pleading  the  general  issue,  which  admits  the  corporate  existence 
of  plaintiff.  {Harrison  v.  Martinsville  etc.  R.  E.,  16  Ind.  595, 
79  Am.  Dec.  447 ;  Commercial  Bank  v.  Pfeiffer,  108  N.  Y.  242, 
15  N.  E.  311;  Orono  v.  Wedgewood,  44  Me.  49,  69  Am.  Dec. 
81;  Thompson  on  Corporations,  par.  7665;  Winstead  Assn. 
V.  Ford,  27  Conn.  282,  71  Am.  Dee.  67,  and  cases  cited;  Union 
Cement  Co.  v.  Noble,  15  Fed.  502.) 

There  was  no  direct  attack  on  the  corporate  existence  of 
the  plaintiff  and  appellant;  the  fact  of  its  incorporation  was 
only  collaterally  in  issue.  In  such  case  the  courts  have  uni- 
versally held  that  a  de  facto  corporation  may  be  proved.  {Fin- 
negan  v.  Noerenberg,  52  Minn.  239,  38  Am.  St.  Rep.  552,  53 
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N.  W.  1150,  18  L.  R.  A,  778;  6  Thompson  on  Corporations, 
sec.  7697 ;  Duggan  v.  Colorado  M.  &  I.  C.  0.,  11  Colo.  115,  17 
Pac.  105 ;  People  v.  Mpntecito  Water  Co.,  97  Cal.  276,  33  Am. 
St.  Eep.  172,  32  Pac.  236.) 

The  court  below  went  upon  the  theory  that  the  plaintiff,  hav- 
ing failed  to  prove  its  incorporation  in  the  manner  deemed 
necessary,  had  no  further  right  to  participate  in  the  trial  of 
the  case.  In  this  the  court  was  in  error.  In  actions  of  this 
kind  each  party  is  practically  plaintiff,  and  must  show  his 
title.  {Brown  v.  Gumey,  201  U.  S.  184,  26  Sup.  Ct.  509,  50 
L.  Ed.  717;  Jackson  v.  Roby,  109  U.  S.  440,  3  Sup.  Ct.  301, 
27  L.  Ed.  990;  Perego  v.  Dodge,  163  U.  S.  160,  16  Sup.  Ct.  971, 
41  L.  Ed.  113.)  The  fact  that  plaintiff  was  in  possession,  even 
though  an  alien,  would  negative  the  right  of  the  defendants, 
and  the  court  should  not  have  excluded  the  plaintiff's  evidence, 
offered  to  show  the  location,  recording,  and  the  possession  of  its 
claims. 

Messrs.  Rodgers  dk  Rodgers,  and  Mr.  W.  L.  Brown,  for  Re- 
spondents. 

Whenever  a  corporation  comes  into  court  it  must  show  un- 
der the  Code  practice  its  legal  existence,  and  therefore  its  capac- 
ity to  maintain  the  suit.  This  must  be  done  by  allegation. 
When  these  allegations  are  denied,  either  generally,  specifically 
or  by  the  form  used  in  this  case,  they  must  be  proven.  (Bliss 
on  Code  Pleading,  sees.  246,  249,  259;  Martin  v.  Deetz,  102 
CaL  62,  41  Am.  St.  Rep.  151,  36  Pac.  368 ;  OroviUe  dk  V.  R.  JR. 
Co.  V.  Plumas,  37  Cal.  359.) 

Whenever  proof  of  a  foreign  record  of  an  office  of  a  sister 
state  is  attempted  to  be  made,  section  906  of  the  Revised  Stat- 
utes of  the  United  States,  or  the  laws  of  the  state  wherein  the 
proof  is  attempted  to  be  made,  if  such  laws  have  provided  the 
method,  must  be  strictly  pursued.  {Parchen  v.  Peck,  2  Mont. 
571;  Keith  Bros.  v.  Stiles,  92  Wis.  15,  64  N.  W.  860;  MUiui 
V.  Houston,  41  Miss.  59 ;  James  v.  James,  35  Wash.  655,  77  Pac 
1082;  Nolan  v.  Nolan,  33  App.  Div.  339,  54  N.  Y.  Supp.  976; 
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Dazier  v.  Joyce,  8  Port.  (Ala.)  303;  8lo<m  v.  Wolf sf eld,  110 
Ga.  70,  35  S.  B.  344;  State  v.  Barrow,  31  La.  Ann.  691;  Rowe 
V.  Barnes,  101  Iowa,  302,  70  N.  W.  197;  Duvall  v.  iS;ih'5,  la 
Mo.  203;  Catlin  v.  UnderhUl,  4t  McLean,  199,  Fed.  Cas.  No. 
2523.)  These  articles  of  incorporation  were  also  properly  ex- 
cluded, because  there  was  no  proof  of  the  laws  of  Arizona  re- 
specting the  use  of  certified  copies  of  public  records  in  that 
territory.  That  it  was  incumbent  upon  plaintiff  to  prove  this 
fact  and  the  laws  of  Arizona  by  competent  evidence,  see  Wil- 
cox  V.  Bergman,  96  Minn.  219,  104  N.  W.  955 ;  Duke  v.  Taylor, 
37  Pla.  64,  53  Am.  St.  Rep.  232,  19  South.  172,  31  L.  R.  A.  487 ; 
Florsheim  &  Co.  v.  Fry,  109  Mo.  App.  487,  84  S.  W.  1023; 
McKnight  v.  Oregon  Short  Line  R.  R.  Co.,  33  Mont.  40,  82  Pac. 
661 ;  Lee  v.  Matthews,  10  Ala.  682,  44  Am.  Dec.  498 ;  Mitchell 
V.  Mitchell,  3  Stew.  &  P.  (Ala.)  81;  Powell  v.  Knox,  16  Ala. 
364 ;  Martin  v.  Martin,  22  Ala.  86 ;  Whaun  v.  Atkinson,  84  Ala. 
592,  4  South.  681;  Tucker  v.  People,  117  111.  91,  7  N.  E.  51; 
Munkres  v.  McCaskill,  64  Kan.  516,  68  Pac.  42;  De  Riesthal 
V.  Walton,  66  Md.  470,  8  Atl.  462;  Nolan  v.  Nolan,  35  App. 
Div.  339,  54  N.  Y.  Supp.  975.  It  has  been  said  that  a  copy  of 
a  copy  is  no  evidence,  for  the  rule  demands  the  best  evidence 
that  the  nature  of  the  thing  admits,  and  a  copy  of  a  copy 
cannot  be  the  best  evidence,  for  the  further  off  a  thing  lies 
from  the  first  original  truth,  so  much  the  weaker  must  the 
evidence  be.  (Urim  v.  Patterson,  9  Pet.  677,  9  L.  Ed.  266; 
Cameron  v.  Peck,  37  Conn.  555 ;  Drumm  v.  Cessnum,  58  Kan. 
331,  49  Pac.  78;  Nelson  v.  Blakey,  54  Ind.  29;  Goodrich  v. 
Weston,  102  Mass.  362,  3  Am.  Rep.  469 ;  Lunn  v.  Rice,  9  Minn. 
230;  Qoddard  v.  Parker,  10  Or.  102.) 

Where  the  corporate  existence  of  the  plaintiff  is  essential  to 
be  established  as  a  condition  precedent  to  a  recovery  upon  the 
merits,  this  corporate  existence  must  be  de  jure,  and  not  de 
facto.  Proof  of  such  de  facto  existence  will  not  suflSce.  {Nev) 
York  Cable  Co.  v.  Mayor  etc.  of  New  York,  104  N.  Y.  43,  10 
N.  E.  332  J  Atlantic  &  Ohio  R.  R.  Co.  v.  Sullivan,  5  Ohio  St^ 


214  Milwaukee  Gold  etc.  Co.  v.  Qobdon.     [Mar.  T.  '08 

276 ;  Atkinson  v.  Marietta  etc.  R.  R.  Co.,  15  Ohio  St.  21 ;  Thomp- 
son  on  Corporations,  7660.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  adverse  suit  instituted  by  the  Milwaukee  Qold  Ex- 
traction Company,  a  corporation,  owning  the  Hannah,  Alice  and 
Dixie  quartz  lode  mining  claims,  all  situate  in  Granite  county, 
against  the  defendants  Gordon  and  Doddington,  the  owners  of 
the  Maude  S.  claim.  It  is  alleged  in  the  complaint  that  the  de- 
fendants made  application  for  patent  to  their  claim,  and  during 
the  period  of  publication  of  their  notice  plaintiff  filed  in  the  local 
land  ofSce  its  protest  and  adverse  claim,  alleging  a  conflict  be- 
tween the  surface  area  of  defendants'  claim  and  the  surface 
areas  of  the  claims  owned  by  the  plaintiff.  It  is  alleged  that 
this  adverse  was  allowed,  and  that  within  thirty  days  thereafter 
this  action  was  commenced. 

The  defendants  answered,  admitting  the  making  of  their  ap- 
plication for  patent,  and  undertook  to  deny  every  other  allega- 
tion in  the  complaint.  They  also  set  forth  affirmatively  the  acts 
and  things  done  by  them  in  making  and  perfecting  their  loca- 
tion of  the  Maude  S.  claim  and  in  representing  the  same.  A  re- 
ply was  filed  which  puts  in  issue  the  affirmative  allegations  in 
the  answer,  and  also  pleads  a  forfeiture  by  defendants  of  any 
right  which  they  may  have  had  by  virtue  of  the  location  of  the 
Maude  S.  claim.  Upon  the  trial  the  court  excluded  all  testimony 
offered  by  the  plaintiff,  heard  the  evidience  offered  by  the  defend- 
ants respecting  their  claim,  and  made  and  had  entered  a  judg- 
ment in  their  favor,  from  which  judgment  and  an  order  denying 
it  a  new  trial  the  plaintiff  appeals.  Many  specifications  of  al- 
leged error  are  made  by  the  appellant,  but  these  may  be  grouped, 
as  they  present  but  few  questions  for  determination. 

In  paragraph  1  of  the  complaint  it  is  alleged  *'that  the  plain- 
tiff is  a  corporation  duly  organized  under  the  laws  of  the  terri- 
tory of  Arizona,**  etc.  Paragraph  1  of  the  answer  and  the  in- 
troductory dauRe  read  as  follows:  ''Come  now  the  defendants. 
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and  answering  the  plaintiff's  complaint  filed  herein,  say: 
(1)  That  the  defendants  have  not  sufficient  knowledge  or  infor- 
mation to  form  a  belief  as  to  the  matters  and  facts  set  out  in 
paragraph  No.  1  of  the  said  complaint,  and  therefore  deny  the 
same."  Appellant  contends  that  this  statement  in  paragraph  1 
of  the  answer  is  not  sufficient  to  put  the  plaintiff  upon  proof  of 
the  fact  that  it  was  and  is  a  corporation. 

Section  690  of  the  Code  of  Civil  Procedure,  among  other 
things,  provides:  ''The  answer  of  the  defendant  must  contain: 
<1)  A  general  or  specific  denial  of  each  material  allegation  of  the 
complaint  controverted  by  the  defendant,  or  of  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief .  •  *  *"  It  is  said 
that,  as  defendants  did  not  follow  the  language  of  the  Code,  they 
did  not  raise  an  issue  upon  the  allegation  in  the  first  paragraph  of 
the  complaint.  But  we  are  not  impressed  with  the  argument ;  for, 
while  the  Code  in  section  690  above  apparently  contemplates  that 
this  assertion  of  a  want  of  knowledge  shall  be  in  the  form  of  a 
denial,  we  think  the  defendants  complied  substantially  with  the 
law  in  saying  that  they  ''have  not  sufficient  knowledge  or  infor- 
mation to  form  a  belief  as  to  the  matters  and  facts  alleged  in 
paragraph  1  of  the  complaint. "  In  other  words,  we  are  unable  to 
appreciate  any  difference  in  these  two  expressions :  (1)  I  say  that 
I  have  not  sufficient  knowledge  or  information  to  form  a  belief  as 
to  a  particular  allegation ;  and  (2)1  deny  that  I  have  any  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  a  particular 
allegation.  The  supreme  court  of  California  in  Hill  v.  Smith,  27 
Oal.  476,  has  held  that  two  such  expressions  are  identical  in  their 
meaning.  Section  755  of  the  same  Code  seems  to  authorize,  or 
at  least  to  countenance,  the  form  of  denial  adopted  by  the  defend- 
ants. That  section  provides:  "An  allegation  that  the  party  has 
not  sufficient  knowledge  or  information  to  form  a  belief  with 
respect  to  a  matter,  must,  for  all  purposes,  including  a  criminal 
prosecution,  be  regarded  as  an  allegation  that  the  person  verify- 
ing the  pleading  has  not  such  knowledge  or  information." 

In  order  to  give  the  plaintiff  any  standing  in  court  it  was 
necesBary^  since  it  was  not  a  private  person,  to  allege  the  char* 
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acter  in  which  it  appeared.  The  allegation  that  it  was  and  is  a 
corporation  was  a  necessary  one,  and  it  certainly  cannot  be  said 
that  such  an  allegation  in  the  complaint  cannot  be  put  in  issue 
by  a  denial  in  the  answer.  In  the  case  of  Martin  v.  Deetz,  102 
Cal.  55,  41  Am.  St.  Rep.  151,  36  Pac.  368,  the  following  from 
OrovUle  cfe  T.  B.  Co.  v.  Supervisors  of  Plumas  Co.,  37  Cal.  360, 
is  quoted  with  approval:  **This  provision  [section  358,  California 
Civil  Code]  does  not  go  to  the  extent  of  precluding  a  private 
person  from  denying  the  existence  de  jure  or  de  facto  of  an  al- 
leged corporation.  It  cannot  be  true  that  the  mere  allegation 
that  a  party  is  a  corporation  puts  the  question  whether  it  is  such 
a  corporation  beyond  the  reach  of  inquiry  in  a  suit  with  a  private 
person.  It  must  be  a  corporation  either  de  jure  or  de  facto^  or 
it  has  no  legal  capacity  to  sue  or  be  sued,  nor  any  capacity  of 
any  kind.  It  is  an  indispensable  allegation  in  an  action  by  a 
corporation  that  the  plaintiff  is  a  corporation ;  and  it  results  from 
the  logic  of  pleading  that  the  opposite  party  may  deny  the  alle- 
gation." 

•  The  provisions  of  our  Code  above,  authorizing  a  denial  of 
knowledge  or  information  sufficient  to  form  a  belief,  are  appli- 
cable to  any  or  every  allegation  in  a  complaint.  That  form  of 
denial  will  raise  an  issue  as  to  the  corporate  existence  of  a  plain- 
tiff as  well  as  to  any  other  fact  pleaded  in  the  complaint.  The 
doctrine  announced  in  2  Beach  on  Corporations,  section  869,  and 
5  Encyclox)edia  of  Pleading  and  Practice,  87,  cannot  be  applic- 
able to  such  provisions  of  law  as  we  have  in  section  690  above. 
That  section  does  not  authorize  us  to  make  an  exception  in  favor 
of  an  allegation  that  the  plaintiff  is  a  corporation. 

It  is  alleged  that  the  plaintiff  is  a  corporation  organized  under 
fhe  laws  of  Arizona,  and  plaintiff  undertook  to  prove  this  fact, 
and  to  that  end  introduced  in  evidence  what  it  denominated  a 
certified  copy  of  the  articles  of  incorporation  of  the  company. 
Prom  the  paper  offered  it  appears  that  the  original  articles  of 
incorporation  were  filed  in  the  office  of  the  county  recorder  of 
Maricopa  county,  Arizona ;  that  the  county  recorder  made  a  cer- 
tified copy  thereof,  which  was  filed  in  the  office  of  the  Secretaiy  of 
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the  territoiy;  that  the  Secretary  of  the  territory  made  a  certified 
copy  of  the  copy  which  he  had  on  file  in  his  office  and  transmitted 
it  to  the  Secretary  of  State  of  the  state  of  Montana,  who  filed  the 
same  in  his  office ;  and  that  finally  the  Secretary  of  State  of  Mon- 
tana furnished  the  plaintiff  a  certified  copy  of  the  copy  in  his 
office,  and  that  this  was  the  paper  offered  in  evidence.  The  body 
of  the  paper,  which  is  in  form  the  articles  of  incorporation  of  the 
Milwaukee  Gold  Extraction  Company,  has  attached  to  it  a  cer- 
tificate of  the  county  recorder  of  Maricopa  county  to  the  effect 
that  the  same  is  a  full,  true  and  correct  copy  of  the  original  and 
the  whole  thereof.  This  is  followed  by  the  indorsement:  ''Filed 
in  the  office  of  the  Secretary  of  the  territory  of  Arizona  this  25th 
day  of  February,  A.  D.  1901,  at  3  P.  M.  C.  H.  Akers,  Secretary 
of  Arizona."  This  is  followed  by  a  certificate  of  the  Secretary 
of  Arizona  to  the  effect  that  it  is  a  true  and  complete  transcript 
of  the  articles  of  incorporation  of  the  Milwaukee  Gold  Extraction 
Company,  which  was  filed  in  his  office  on  the  25th  day  of  Feb- 
ruary, A.  D.  1901,  at  3  o'clock  P.  M.  This  is  followed  by  the 
indorsement:  "Filed  December  13, 1902,  at  1  o'clock  P.  M.  Geo. 
M.  Hays,  Secretary  of  State  of  Montana."  And  then  follows  the 
certificate  of  the  Secretary  of  State  of  Montana  to  the  effect 
that  the  paper  is  a  correct  transcript  from  the  original  on  file  in 
his  office  and  of  the  whole  of  said  original  Objection  was  made 
to  the  introduction  of  this  paper  upon  the  ground  that  it  was 
not  properly  authenticated,  and  the  objection  was  sTistained. 
This  ruling  of  the  trial  court  presents  one  of  the  principal 
grounds  of  error  relied  upon. 

Section  1,  Article  lY,  of  the  Constitution  of  the  United  States 
provides:  "Full  faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records  and  judicial  proceedings  of  every  other 
state;  and  the  Congress  may  by  general  laws  prescribe  the  man- 
ner in  which  such  acts,  records  and  proceedings  shall  be  proved 
and  the  effect  thereof."  Conformably  with  this  provision,  the 
Congress  in  1804  enacted  what  is  now  section  906,  Revised  Stat- 
utes of  the  United  States  (U.  S.  Comp.  Stats.  1901,  p.  677),  a 
part  of  which  section  is  as  follows:  ''All  records  and  exemplifica- 
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tions  of  books  which  may  be  kept  in  any  public  office  of  any 
state  or  territory,  or  of  any  country  subject  to  the  jurisdiction 
of  the  United  States,  not  appertaining  to  a  court,  shall  be  proved 
or  admitted  in  any  court  or  office  in  any  other  state  or  territory 
or  in  any  such  country  by  the  attestation  of  the  keeper  of  said 
records  or  books  and  the  seal  of  his  office  annexed,  if  there  be  a 
seal,  together  with  a  certificate  of  the  presiding  justice  of  the 
court  of  the  county,  parish  or  district  in  which  such  office  may 
be  kept,  or  of  the  Governor  or  Secretary  of  State,  the  chancellor 
or  keeper  of  the  great  seal  of  the  state  or  territory  or  country 
that  the  said  attestation  is  in  due  form,  and  by  the  proper  offi- 
cers. If  the  said  certificate  is  given  by  the  presiding  justice 
of  a  court,  it  shall  be  further  authenticated  by  the  clerk  or  pro- 
thonotary  of  the  said  court,  who  shall  certify  under  his  hand  and 
the  seal  of  his  office  that  the  said  presiding  justice  is  duly  com- 
missioned and  qualified ;  or  if  given  by  such  Governor,  Secretary, 
chancellor  or  keeper  of  the  great  seal,  it  shall  be  under  the  great 
seal  of  the  state,  territory  or  country  aforesaid  in  which  it  is 
made." 

But  appellant  contends  that  the  state  of  Montana  has  by  stat- 
ute provided  how  proof  of  a  public  record  may  be  made,  and  cites 
section  3207  of  the  Code  of  Civil  Procedure.  But  this  section 
clearly  refers  to  a  public  record  of  a  private  writing  within  this 
state.  {Western  Iron  Works  v.  Montana  Pulp  <fe  Paper  Co.,  30 
Mont.  550,  77  Pac.  413.)  If  we  have  any  statute  upon  the  sub- 
ject, it  must  be  section  3206  of  the  same  Code.  After  enumerat- 
ing various  other  documents,  that  section  in  subdivision  7 
provides:  ** Other  official  documents,  may  be  proved  as  follows: 
•  •  •  (7)  Documents  of  any  other  class  in  a  sister  state,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof,  to- 
gether with  the  certificate  of  the  Secretary  of  State,  judge  of  the 
supreme  court,  district,  or  county  court,  or  mayor  of  a  city  of 
such  state,  that  the  copy  is  duly  certified  by  the  officer  having 
the  legal  custody  of  the  original."  We  need  not  decide,  as  it  is 
not  necessary,  to  what  extent,  if  any,  section  3206  above  has  sup- 
plemented or  supplanted  the  provisions  of  section  906  of  the 
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United  States  Revised  Statutes,  for  appellant  did  not  comply 
with  the  terms  of  either  statute. 

In  the  absence  of  a  statute  of  this  state  defining  the  evidentiary 
value  or  effect  of  a  copy  of  a  record  from  another  state,  section 
906  above  is  binding  ui>on  the  courts  of  this  state,  at  least  to  the 
extent  of  defining  the  evidentiary  value  of  such  a  copy.  If  it 
was  sought  to  prove  the  corporate  existence  of  this  company  by 
the  certified  copy  of  the  articles  of  incorporation  from  the  office 
of  the  county  recorder  of  Maricopa  county,  then  there  is  absent 
the  certificate  of  the  judge  of  the  court  of  that  county,  or  of  the 
Governor  or  Secretary  of  the  territory,  that  the  attestation  is  in 
due  form  and  by  the  proper  officer.  If  it  was  intended  to  rely 
upon  the  copy  from  the  office  of  the  Secretary  of  the  territory, 
then  it  lacks  the  impression  of  the  great  seal  of  that  territory. 
The  certificate  of  the  Secretary  of  the  territory  of  Arizona  con- 
cludes as  follows:  ''In  witness  whereof  I  have  hereunto  set  my 
hand  and  afiSxed  my  official  seal" — ^followed  by  the  word  ''seal.'' 
This  record  does  not  bear  the  impression  of  the  seal,  or  indicate 
what  it  is.  The  seal  used  may  or  may  not  have  been  the  great 
seal  of  the  territory.  There  is  not  any  presiunption  that  it  was 
such  great  seal  {Sisk  v.  Woodruff,  15  111.  15),  and  since  it  is 
necessary  that  the  fact  be  made  to  appear  affirmatively  that  the 
statute  has  been  complied  with,  there  was  a  failure  in  this  par- 
ticular. This  question  has  received  consideration  from  many 
courts;  but  it  is  sufficient  to  cite  in  support  of  the  ruling  of  the 
trial  court  in  this  instance,  Parchen  v.  Peck,  2  Mont.  567,  where 
it  is  said:  "The  refusal  of  the  court  to  admit  in  evidence  the 
articles  of  incorporation  is  assigned  as  error.  The  laws  of  Iowa, 
under  which  it  is  claimed  that  the  Northwest  Transportation 
Company  was  incorporated,  provides  that  a  corporation  shall 
be  organized  by  articles  of  incorporation,  which  shall  be  recorded 
in  the  offices  of  the  recorder  and  Secretary  of  State  (Iowa  Code, 
1873,  p.  183.)  To  entitle  the  records  of  these  articles  to  be  ad- 
mitted in  evidence  in  this  territory,  how  should  they  be  au- 
thenticated t  There  are  no  statutes  of  this  territory  provid- 
ing in   what  manner   a   record   of   this   character  should  be 
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authenticated  for  this  purpose.  Then  the  laws  of  the  United 
States  upon  this  subject  must  be  complied  with.  In  addition  to 
the  attestation  by  the  recorder  of  deeds  of  the  county,  where  the 
corporation  has  its  principal  place  of  business,  and  the  Secretary 
of  State  of  Iowa,  with  the  seal  of  said  state,  there  should  be  to 
each  attestation  respectively  'a  certificate  of  the  presiding  jus- 
tice of  the  court  of  the  county,  parish,  or  district  in  which  such 
ofSce  may  be  kept,  or  of  the  Governor,  Secretary  of  State,  the 
chancellor  or  keeper  of  the  great  seal  of  the  state,  •  •  •  that 
the  said  attestation  is  in  due  form,  and  by  the  proper  officers.' 
(U.  S.  Bev.  Stats.  906.)  No  certificate  by  any  of  said  officers  is. 
attached  to  the  certificate  or  attestation  of  the  said  recorder  or 
Secretary.  The  Secretary  of  State  did  not  add  any  such  certi- 
ficate to  his  own  attestation.  The  articles  of  incorporation  were 
properly  rejected." 

But  if  the  attestation  had  been  in  due  form,  the  trial  court 
could  not  be  put  in  error  for  excluding  the  paper;  for,  standing 
alone,  it  was  insufficient  for  any  purpose.  In  this  country  there 
is  not  any  common-law  rule  for  granting  charters  to  corporations^ 
which  are  the  creatures  of  law,  and  are  authorized  either  by  pri- 
vate statutes  or  by  general  laws.  {Savage  v.  Russell^  84  Ala. 
103,  4  South.  235 ;  Florsheim  dc  Co.  v.  Fry,  109  Mo.  App.  487, 
84  S.  W.  1023.)  If  the  certified  copy  had  been  admitted,  the 
questions  which  would  necessarily  have  suggested  themselves  at 
once  would  have  been :  Can  a  corporation  be  organized  in  Ari- 
zona for  mining  purposes)  If  so,  how  is  it  organized  in  that 
territory?  Is  the  county  recorder  the  proper  custodian  of  the 
record  of  its  organization  or  its  articles  of  incorporation,  and  do 
the  laws  of  Arizona  authorize  or  require  a  certified  copy  of  the 
articles  of  incorporation  to  be  filed  in  the  office  of  the  Secretary 
of  the  territory  f  And  even  if  these  questions  are  all  answered, 
a  further  one  would  have  suggested  itself,  viz. :  What  use  can  be 
made  in  Arizona  of  a  certified  copy  of  a  public  record  of  that  ter- 
tory)     Can  it  be  used  as  evidence  in  the  courts  there  t 

Section  906,  U.  S.  Eev.  Stats.,  further  provides:  **And  the  said 
records  and  exemplifications  so  authenticated  shall  have  such 
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faith  and  credit  given  to  them  in  every  court  and  office  within 
the  United  States  as  they  have  by  law  or  usage  in  the  courts  or 
offices  of  the  state,  territory  or  country  as  aforesaid  from  which 
they  are  taken."  In  other  words,  if  admitted  in  evidence,  this 
<;ertified  copy  of  the  articles  of  incorporation  of  the  plaintiff  com- 
pany must  have  been  given  such  faith  and  credit  by  the  court  in 
Oranite  county  as  it  would  be  given  by  the  courts  in  Arizona. 
But  since  there  was  not  any  effort  made  to  show  what  the  laws 
of  Arizona  are  respecting  the  use  of  certified  copies  of  public 
records  there,  the  district  court  in  Granite  county  could  not  have 
given  any  effect  whatever  to  such  evidence.  The  courts  of  this 
state  do  not  take  judicial  notice  of  the  statutory  laws  of  Arizona 
(McKnight  v.  Oregon  Short  Line  R.  B.  Co.,  33  Mont.  40,  82  Pac. 
661),  and  therefore  not  any  of  the  questions  suggested  above 
could  be  answered,  in  the  absence  of  proof  as  to  the  provisions  of 
the  laws  of  Arizona  respecting  these  subjects. 

It  may  be  said  to  be  a  rule,  recognized  by  the  courts  generally, 
that  in  order  to  make  proof  of  the  corporate  existence  of  a  foreign 
corporation,  it  is  requisite  that  in  addition  to  the  properly  au- 
thenticated paper  there  must  be  evidence  to  show  the  laws  of  the 
foreign  state  authorizing  the  organization  of  such  a  corporation, 
providing  the  mode  of  its  incorporation  and  the  proper  custodians 
of  the  paper  offered  in  evidence.  (Savage  v.  Russell,  and 
Florsheim  &  Co.  v.  Fry,  above.)  In  Wilcox  v.  Bergmcm,  96 
Minn.  219,  104  N.  W.  955,  5  L.  R.  A.,  n.  s.,  938,  this  doctrine 
is  succinctly  stated  as  follows:  '*Our  conclusion  is  that,  to  ren- 
der certified  copies  of  records  from  a  sister  state  competent  evi- 
dence in  the  courts  of  this  state,  it  must  be  shown  that  the  stat- 
utes of  that  state  provided  for  and  authorized  the  record  to  be 
made,  and  also  the  particular  force  and  effect  given  to  certified 
oopies  as  evidence  in  the  courts  of  that  state."  Of  course  the 
mere  fact  that  the  Secretary  of  State  of  Montana  accepted  and 
filed  in  his  office  the  copy  of  the  articles  of  incorporation  from 
the  office  of  the  Secretary  of  the  territory  of  Arizona  cannot  add 
anything  to  its  value  as  evidence.  Whether  the  copy  filed  is 
it  to  show  that  the  corporation,  if  properly  organized, 
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is  authorized  to  do  business  in  this  state,  is  not  before  us  for  de- 
termination. 

But  counsel  for  appellant  rely  upon  Hammer  v.  Oarfield  M. 
&  M.  Co.,  130  U.  S.  291,  9  Sup.  Ct.  548,  32  L.  Ed.  964;  but  an 
examination  of  the  record  in  that  case  will  disclose  that  the 
question  of  the  due  authentication  of  the  paper  used  was  not 
before  the  court  and  was  not  passed  upon.  The  decision  in 
that  case  must,  therefore,  be  understood  with  reference  to  the 
particular  matter  before  the  court  for  determination.  Counsel 
for  appellant  also  cite  a  portion  of  section  7712  from  Thomp- 
son on  Corporations;  but  an  examination  of  the  text  will  show 
that  it  is  based  upon  the  decision  in  Knapp  &  Co.  y.  Strand, 
4  Wash.  686,  30  Pac.  1063,  and  that  case  was  decided  upon  a 
particular  provision  of  the  statute  of  Washington,  and  is  not 
applicable  here,  where  we  have  no  such  statute. 

But  it  is  earnestly  contended  that,  even  though  the  court  was 
correct  in  excluding  the  copy  of  the  articles  of  incorporation, 
it  erred  in  excluding  plaintiff's  offered  proof  that  the  plaintiff 

« 

was  and  is  a  corporation  de  facto.  This  position,  however,  is 
untenable;  for  it  is  a  well-settled  rule  that,  in  order  to  prove 
that  a  corporation  de  facto  exists,  these  facts  must  appear:  (1) 
That  there  is  a  law  of  the  state  or  territory  of  the  corpora- 
tion's alleged  existence  authorizing  the  organization  of  such  a 
corporation;  (2)  that  a  hona  fide  attempt  was  made  to  effect 
such  organization;  and  (3)  the  actual  user  of  the  corporate 
powers,  or  some  of  them,  which  might  rightfully  have  been  used 
had  the  corporation  been  regularly  organized.  {Fini%egan  v. 
Noerenherg,  52  Minn.  239,  38  Am.  St.  Rep.  552,  53  N.  W.  1150, 
18  L.  R.  A.  778;  10  Cyc.  252.)  The  evidence  offered  by  the 
plaintiff  wholly  failed  to  prove,  or  tend  to  prove,  either  the 
first  or  second  of  these  prerequisites. 

Appellant  also  urges  certain  alleged  errors  of  law  occurring 
with  respect  to  the  prima  facie  case  made  by  the  defendants. 
In  this  connection  it  is  suggested  by  counsel  for  respondents 
that,  since  these  alleged  errors  are  not  specified  in  the  **bill  of 
exceptions  and  statement  on  motion  for  a  new  trial,"  they  oan- 
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not  be  considered  on  this  appeal,  and  section  1173  of  the  Code 
of  Civil  Procedure,  as  amended  by  Laws  of  1905,  page  185,  is 
cited;  but  that  section  of  the  Code  was  further  amended  in 
1907  (Laws  1907,  p.  89),  so  that  now  in  our  practice  we  do  not 
have  any  such  thing  as  a  statement  on  motion  for  a  new  trial. 
A  motion  for  a  new  trial  must  now  be  made  upon  (a)  affidavits, 
(b)  the  minutes  of  the  court,  or  (c)  a  bill  of  exceptions,  settled 
as  provided  by  section  1155;  and  a  bill  of  exceptions  is  not  re- 
quired to  contain  any  specifications  of  errors.  (Code  Civ.  Proc., 
sec  1152,  as  amended  by  Laws  1905,  p.  185 ;  Martin  v.  Corscad- 
den,  Z^  Mont.  308,  86  Pac.  33.)  While  appellant  has  desig- 
nated its  moving  paper  a  biU  of  exceptions  and  statement  on  mo- 
tion for  a  new  trial,  we  treat  it  as  a  bill  of  exceptions  only. 

Appellant  seems  to  insist  that,  although  the  offered  testimony 
may  not  have  been  sufficient  for  any  other  purpose,  it  was  suf- 
ficient to  show  that  at  the  time  of  the  location  of  the  Maude  S. 
claim  the  particular  ground  in  controversy  here  was  not  open, 
public  land  of  the  United  States  subject  to  mineral  location, 
but  was  held  and  possessed  by  plaintiff  or  its  predecessors  in 
interest  under  the  locations  of  the  Hannah,  Alice  and  Dixie 
claims.  But  we  cannot  determine  whether  this  is  true  or  not. 
The  bare  possession  of  the  conflicting  area  by  naked  trespassers 
or  claimants  attempting  to  hold  under  void  locations  would  not 
be  sufficient  to  withdraw  the  land  from  entry;  and  whether 
plaintiff  or  its  predecessors  in  interest  were  in  possession  under 
valid  mineral  locations  we  are  not  able  to  determine,  for  ap- 
pellant has  omitted  from  the  transcript  the  declaratory  state- 
ments of  these  several  claims,  and  we  are  therefore  unable  to 
say  whether  the  area  in  conflict  was  or  was  not  withdrawn  from 
entry  at  the  time  of  the  location  of  the  Maude  S.  claim. 

It  is  impossible  for  this  court  to  say  whether  certain  offered 
evidence  was  improperly  excluded,  unless  the  record  discloses 
the  offered  evidence.  (Haupt  v.  Simington,  27  Mont.  480,  94 
Am.  St.  Rep.  839,  71  Pac.  672;  Tague  v.  John  CapUce  Co.,  28 
Mont.  51,  72  Pac.  297  j  Leggat  v.  Carroll,  30  Mont.  384,  76  Pac. 
805.). 
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With  the  failure  of  plaintiff  to  establish  the  fact  that  it  was 
a  corporation,  either  de  facto  or  de  jure,  and  its  failure  to 
present  in  the  record  the  declaratory  statements  of  its  claims, 
fall  a  number  of  its  other  alleged  errors  predicated  upon  the 
.rulings  of  the  trial  court  in  excluding  offered  testimony. 

Objection  is  made  to  the  sufficiency  of  the  declaratory  state- 
ment of  the  Maude  S.  claim,  and  to  the  introduction  in  evidence 
•of  an  amended  and  also  a  second  amended  declaratory  state- 
ment of  that  claim.  We  do  not  think  that  the  original  declara- 
^ry  statement  of  the  Maude  S.  claim  was  absolutely  void,  but 
this  is  not  material  here,  since  plaintiff  has  failed  to  show  that 
it  had  any  right  whatever  to  the  ground  in  controversy  so  far 
as  this  record  discloses.  {Wilsofi  v.  Freemim,  29  Mont.  470, 
75  Pac.  86,  68  L.  B.  A.  833.)  Assuming,  but  not  deciding,  that 
the  first  amended  declaratory  statement  was  insufficient,  there 
is  not  any  contention  made  that  the  second  amended  declaratory 
:tstatement  is  not  complete;  but  the  objection  is  urged  that,  since 
this  second  amended  declaratory  statement  was  not  filed  until 
the  time  of  the  trial  of  this  case,  it  was  not  of  any  efficacy  what- 
-ever.  Our  statute  (Laws  1901,  p.  56)  authorizing  the  filing 
of  amended  declaratory  statements  is  the  same  as  a  statute  which 
has  been  in  force  in  Colorado  for  many  years  (Gen.  Laws,  Colo. 
1877,  p.  631,  sec.  1823).  In  Strepey  v.  Stark,  7  Colo.  614,  5  Pao. 
Ill,  the  supreme  court  of  Colorado  had  under  consideration  the 
same  question  as  is  here  presented,  and  after  a  somewhat  ex- 
tended reference  to  their  statute,  said:  **The  purpose  of  this 
additional  certificate  appears  to  be  sufficiently  expressed  by  the 
language  of  the  Act  It  cannot  create  a  right  of  possession  or 
location  in  the  premises  claimed  under  the  fibrst  location,  which 
did  not  exist  prior  to  the  filing  of  such  additional  certificate. 
It  can  confer  no  additional  right,  and  is  therefore  evidence  of 
none  as  against  any  intervening  or  pre-existing  right  of  an- 
other. It  follows  that,  except  as  against  such  intervening  rights, 
■an  additional  certificate  serves  the  same  purpose,  in  its  admis- 
sion as  evidence,  as  that  of  an  original  location  certificate,  and 
will  relate  back  to  the  first  location.    The  evident  intent  of 
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the  statute  is  that  the  additional  certificate  shall  operate  to 
cure  defects  in  the  original,  and  thereby  to  put  the  locator,  where 
no  other  rights  have  intervened,  in  the  same  i)osition  that  he 
would  have  occupied  if  no  such  defect  had  occurred.  Such  in- 
tent is  in  accord  with  the  principle  of  all  curative  provisions  of 
law.  Without  such  result  this  provision  of  the  statute  would 
be  ineffectual  to  confer  any  additional  or  other  benefit  than  the 
provisions  of  section  2411  (General  Statutes),  for  an  entire 
relocation  of  a  mine  as  for  an  abandoned  claim.  From  the 
foregoing  view  of  the  purpose  and  functions  of  a  location 
certificate,  original  and  additional,  it  does  not  appear  that  the 
admissibility  in  evidence  of  such  additional  certificate  is  af- 
fected by  the  circumstance  that  it  was  filed  subsequent  to  the 
commencement  of  the  suit,  since  it  is  not  evidence  of  any  af  ter- 
aequired  right  or  interest,  but  merely  evidence  relating  to  a 
right  of  possession  which  must  have  been  acquired  prior  to  the 
filing  of  such  certificate,  and  prior  to  the  acquisition  of  any  in- 
tervening right  of  the  eontroyerting  party."  We  content  our- 
selyes  by  saying  that  we  adopt  the  view  of  the  Colorado  court. 

We  have  reviewed  in  detail  those  specifications  of  error  which 
appear  to  us  to  present  appellant's  principal  contentions.  Wa 
have,  however,  examined  the  other  specifications,  but  do  not 
think  that  they  raise  any  serious  questions.  At  least  they  do 
not  present  any  errors  which  ought  to  work  a  reversal  of  this 
judgment    The  judgment  and  order  are  afibmed. 

Affirmed. 

Mb.  CnnsF  Justice  Bbantlt  and  Mb.  Jxtstiob  Smith  con- 
cur. 

Behearing  denied  July  18, 1908. 

Moat*  y«L  S7— 46 
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STATE  BX  EEL.  BUTTE  LAND  ft  INVESTMENT  CO.,  Ee- 
LATOB,  V.  DISTRICT  COURT  bt  al..  Respondents. 

(No.  2,664.) 
(Submitted  May  11,  1908.    Decided  May  18,  1908.) 

[95  Pae.  843.] 

Supervisory  Control — Reference — Books  and  Accounts — Inspec- 
Hon — Appeal. 

1.  A  writ  of  BuperriBorj  control  will  not  be  granted  to  compel  the 
racation  of  an  order  of  reference  made  by  the  district  court,  in  an 
action  on  a  contract  in  which  plaintiff  claimed  to  be  entitled  to  cer- 
tain commissionB  and  alleged  that  an  examination  of  a  long  and  com- 
plicated account  was  necessary  to  a  determination  of  the  cause, — 
before  it  had  ascertained  whether  in  fact  a  contract  existed  between 
the  parties,  where  the  return  showed  that  plaintiff  had  already  ex- 
amined the  books  of  the  relator  company  at  its  invitation,  that  some 
of  the  books  and  accounts  had  been  produced,  though  under  protest, 
and  examined  before  the  referee,  and  where  no  claim  was  made  that 
books  or  accounts  not  pertinent  or  material  to  the  inquiry  were  re- 
quired to  be  produced.  If  error  was  committed,  the  remedy  was  by 
appeal. 

Original  Application  by  the  state,  on  the  relation  of  the 
Butte  Land  and  Investment  Company,  for  writ  of  supervisory 
control  agaiDBt  the  district  court  of  the  Second  Judicial  Dis- 
trict in  and  for  the  county  of  Silver  Bow,  the  Honorable  Gteorge 
M.  Bourquin,  a  judge  thereof,  and  C.  N.  Davidson,  referee. 
Petition  denied. 

Messrs.  McBride  dt  McBride,  for  Relator. 

Mr.  L.  P.  ForesteU,  and  Mr.  I.  A.  Cohen,  for  Respondents. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 

This  is  an  application  for  a  writ  of  supervisory  control  The 
court  has  heretofore  issued  an  order  directing  the  respondents 
to  show  cause  why  the  prayer  of  the  relator  should  not  be 
granted. 
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It  appears  from  the  relator's  petition  that  on  the  twenty- 
seventh  day  of  September,  1907,  one  Panl  Bossier  filed  in  the 
district  conrt  of  the  Second  Judicial  District  his  complaint 
against  relator  as  defendant,  wherein  it  was  alleged,  in  sub- 
stance, that  Bossier  had  been  employed  by  the  defendant,  un- 
der a  contract,  by  the  terms  of  which  he  was  entitled  to  re- 
ceive a  fixed  compensation  per  month,  and,  in  addition  thereto, 
certain  commissioiui  on  sales  and  loans  made  by  the  defendant 
company;  that  the  company  was  indebted  to  him  under  said  con- 
tract in  the  sum  of  several  thousand  dollars,  the  exact  amount 
of  which  was  unknown  to  him;  that  it  was  agreed  that  the 
company  .should  keep  a  correct  account  of  the  transactions  be- 
tween the  parties,  which  it  did;  that  the  plaintiff  kept  no  ac- 
count; that  the  plaintiff  had  demanded  of  the  defendant  an 
account  of  the  transactions  between  them,  which  demand  had  been 
refused;  that  the  commission  accounts  were  contained  in  the 
books  of  the  defendant,  and  w^e  in  the  custody  and  under 
the  control  of  the  defendant,  and  that  he  had  no  access  thereto 
and  could  not  determine  the  amount  to  which  he  was  entitled; 
that  the  determination  of  that  amount  would  involve  the  ex- 
amination of  a  long  and  complicated  account.  He  therefore 
prayed  that  an  accounting  be  had  to  ascertain  the  amount  due 
him  under  the  terms  of  his  contract,  and  that  he  have  and  re- 
cover of  the  defendant  a  judgment  for  the  amount  so  found 
due.  The  defendant  answered,  denying  generally  all  of  the 
allegations  of  the  complaint.  On  the  seventh  day  of  March, 
1908,  the  district  court  of  Silver  Bow  county,  the  Honorable 
George  M.  Bourquin,  Judge,  presiding,  made  an  order  appointing 
C.  N.  Davidson,  Esq.,  a  referee  to  hear  evidence  and  report  to 
the  court  his  findings  of  fact  and  conclusions  of  law.  On  April 
28,  1908,  the  relator  appeared  specially  before  the  referee,  and 
filed  certain  objections  to  the  appointment  of  that  officer  and 
to  his  jurisdiction  in  the  premises,  which  objections  were  over- 
ruled by  the  referee.  On  the  thirtieth  day  of  April,  1908,  the 
relator  moved  the  district  court  for  an  order  vacating  the  or- 
der of  ref  erence,  urging  as  reasons  theref  or,  among  otherS|  that 
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it  did  not  appear  on  the  face  of  the  records  and  files  in  the  case 
that  the  trial  of  any  issue  of  fact  required  the  examination  of  a 
long  account  or  any  account  on  either  side,  and  that  the  or- 
der was  not  justified  under  the  pleadings  in  the  case  or  any  de- 
cision or  finding  made  by  the  court  in  the  case.  In  support  of 
this  latter  motion,  the  relator  filed  the  affidavit  of  S.  V.  Kemper, 
one  of  its  officers,  which  affidavit  contained,  among  other  alle- 
gations, the  following:  "That  during  a  portion  of  the  years 
1905  and  1906  the  said  Bossier  was  employed  by  the  Butte 
Land  and  Investment  Company  and  the  terms  of  the  contract 
under  which  he  was  acting  were  reduced  to  writing,  and  each 
month  during  the  period  of  time  when  the  said  Bossier  was 
employed  by  the  said  Butte  Land  and  Investment  Company  he 
received  a  full  and  complete  statement  of  his  account  with  the 
company,  and  at  all  times  had  full  and  complete  access  to  all 
the  books  of  the  company,  and  fully  consented  to,  approved 
and  accepted  all  the  monthly  accounts  submitted  to  him  from 
time  to  time  during  the  period  of  time  covered  by  his  term  of 
employment;  that  at  no  time  has  the  said  Bossier  been  denied 
access  to  the  books  of  the  corporation,  but  he  has  at  all  times 
been  given  every  statement  requested,  and  has  at  all  times  been 
offered  and  tendered  access  to  the  books  of  the  corporation, 
either  by  himself  or  by  any  expert  chosen  by  himself,  and  at 
no  time  has  any  occasion  arisen  for  any  accounting  or  any  dis- 
pute between  the  plaintiff  and  defendant,  otherwise  than  upon 
the  construction  to  be  given  to  the  said  written  contract.'* 

The  plaintiff  Bossier  filed  his  affidavit,  in  which  he  sets  forth 
that,  upon  a  hearing  before  the  referee,  certain  books  of  the  de- 
fendant company  were  brought  before  the  referee,  but  only  a 
part  of  said  books  were  brought,  and  that  tiie  books  which  were 
material  upon  the  hearing  of  an  accounting  in  the  case  were  not 
brought  and  had  not  been  furnished  by  the  defendant;  that, 
after  the  case  was  referred  to  Mr.  Davidson,  the  matter  was 
continued  from  time  to  time  for  hearing  before  said  referee  at 
the  request  and  for  the  convenience  of  the  defendant's  attor- 
neys, and  the  same  was  finally  set  for  hearing  on  the  twenty- 
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eighth  day  of  April,  1908;  that  the  hearing  was  taken  up  be- 
fore the  referee  on  the  twenly-eighth  day  of  April,  1908,  and 
was  adjourned  to  the  29th,  when  the  taking  of  said  account 
was  resumed  and  the  hearing  adjourned  to  the  30th  of  April, 
1908. 

In  the  petition  of  the  relator  we  find  the  following  allegation : 
'*That  under  protest,  but  in  obedience  to  said  subpoena  issued 
by  the  referee,  your  petitioner  has  produced  said  books,  papers 
and  memoranda,  and  plaintiff  is  proceeding  to  examine  the  same 
against  the  protest  of  your  petitioner."  The  district  court  de- 
nied the  motion  to  vacate  the  order  of  reference. 

It  is  contended  in  this  court  that  the  district  court  had  no 
authority  to  order  a  reference  in  the  case  without  first  deter- 
mining whether  or  not  a  contract  existed  between  Bossier  and 
the  Butte  Land  and  Investment  Company,  making  the  taking 
of  an  account  necessary,  as  alleged  in  the  complaint,  and  that 
the  order  made  by  the  court  was  therefore  an  arbitrary  exer- 
cise of  i)ower,  and  shoxdd  be  vacated.  Section  1130  of  the  Code 
of  Civil  Procedure  provides:  *' A  reference  may  be  ordered  upon 
the  agreement  of  the  parties,  filed  with  the  clerk  or  entered  in 
the  minutes:  (1)  To  try  any  or  all  the  issues  in  an  action  or 
proceeding,  whether  of  fact  or  law,  and  to  report  a  finding 
and  judgment  thereon.  (2)  To  ascertain  a  fact  necessary  to 
enable  the  court  to  determine  an  action  or  proceeding."  Sec- 
tion 1131,  same  Code,  provides:  "When  the  parties  do  not  con- 
sent^ the  court  may,  upon  the  application  of  either,  or  of  its 
own  motion,  direct  a  reference  in  the  following  cases:  (1)  When 
the  trial  of  an  issue  of  fact  requires  the  examination  of  a  long 
account  on  either  side,  in  which  case  the  referee  may  be  di- 
rected to  hear  and  decide  the  whole  issue,  or  report  upon  any 
specific  question  of  fact  involved  therein.  (2)  When  the  tak- 
ing of  an  account  is  necessary  for  the  information  of  the  court 
before  judgment,  or  for  carrying  a  judgment  or  order  into  ef- 
fect." The  respondents  have  filed  a  motion  to  quash  the  or- 
der to  show  cause  and  to  dismiss  the  petition. 
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Upon  the  record  as  made  by  the  relator  we  fail  to  see  how 
any  of  its  constitutional  rights  will  be  lost  or  jeopardized  if 
this  court  refuses  to  set  aside  the  order  of  reference.  It  ap- 
pears that  some  sort  of  accounts  exist  on  the  books  of  the  rela- 
tor with  reference  to  Bossier's  transactions  with  the  corporation, 
that  Bossier  has  heretofore  examined  the  same  at  the  invitation 
of  the  ofScers  of  the  corporation,  and  that  some  at  least  of  the 
books  and  accounts  have  been  produced  and  examined  before 
the  referee.  What  additional  damage,  then,  may  the  relator 
suffer  that  can  be  prevented  by  this  court  t  Another  thing, 
the  district  court  had  authority,  without  reference,  to  proceed 
with  the  trial  of  the  case  upon  the  issues  made  by  the  plead- 
ings. That  court  in  its  discretion  might  first  have  tried  the 
question  of  the  existence  of  an  interpretation  to  be  put  upon 
the  contract,  or  might  have  allowed  the  plaintiff  to  put  in  his 
entire  case,  first  requiring  the  defendant  to  produce  its  books 
and  accounts.  These  matters  all  relate  to  the  order  of  proof. 
Suppose  the  district  court  erred  in  its  interpretation  of  the 
contract  and  the  defendant  had  been  compelled  to  produce  its 
books  after  such  error.  These  are  all  matters  that  may  occur 
in  any  case  and  must  be  corrected,  if  at  all,  on  appeal.  No 
claim  is  made  that  the  respondent  is  required  to  produce  books 
or  accounts  not  pertinent  and  material  to  the  inquiry,  if  plain- 
tiff's interpretation  of  the  contract  is  correct.  We  do  not  feel 
that  this  is  a  case  where  the  supervisory  jurisdiction  of  this 
court  should  be  exercised. 

The  motion  to  quash  the  order  to  show  cause  is  granted ;  and 
the  relator's  petition  is  dismissed 

Dismissed. 

Mr.  Chief  Justice  Brantl^  and  Mr.  Justioe  Hollowat 
concur. 
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LINDSAY,  Respondent,  i;.  EBOEGEB,  Appellant. 

(No.  2,517.) 
(Submitted  Maj  8,  1008.    Decided  Ma/  18,  1908.) 

[95  Pae.  42.] 

Contracts — Action  for  Breach — Fraud — Burden  of  Proof — Brok- 
ers— Agency — Instructions — Applicability  to  Issues, 

Contracts — ^Fiaad — Defense — ^Burden  of  Proof. 

1.  A  contract  admittedly  valid  on  its  face  cannot  be  avoided  bj  a 
party  thereto  on  the  g^oolid  of  fraud,  except  by  allegation  and  proof 
of  facts  showing  that  he  was  misled  to  his  prejudice. 

dame — ^Brokers — ^Agency — Instructions. 

2.  Where,  in  an  action  for  breach  of  a  contract  to  convey  real  es- 
tate, the  evidence  showed  that  defendant  employed  a  broker  to  pro- 
cure a  purchaser,  that  the  broker  procured  plaintiff  who  contracted  to 
purchase  the  premises,  that  throughout  the  negotiations  the  plaintiff 
dealt  with  the  broker  as  the  agent  of  defendant,  and  tendered  all 
payments  to  him  as  such,  the  court  properly  charged  that  plaintiff 
did  not  authorize  the  broker  to  act  as  her  agent. 

Same — ^Proposals — ^Acceptance — ^Be  j  ection — Instructions — ^Applicability     to 
Issues. 

3.  Where,  in  the  action  referred  to  above,  the  only  triable  issue  pre- 
sented by  the  pleadings  was  whether  defendant  signed  the  contract 
with  a  fall  understanSng  of  its  terms,  or  whether  he  did  so  relying 
on  certain  false  representations  of  the  broker,  the  refusal  of  an  in- 
struction that  if  defendant  revoked  the  proposal  before  the  plaintiff 
unqualifiedly  and  absolutely  accepted  the  same,  verdict  should  be  for 
defendant,  was  proper.  The  instruction  was  not  applicable  to  the  is- 
sues. The  proposal  to  sell  had  become  merged  into  the  contract,  signed 
by  both  parties,  and  was  no  longer  open  to  acceptance  or  rejection. 

Appeal  from  District  Courts  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  Cora  L.  Lindsay  against  Lavina  B.  Kroeger  and 
another.  From  a  judgment  for  plaintiff  against  defendant 
Henry  C.  Eroeger,  he  appeals.    Affirmed* 

Messrs.  Mackel  &  Meyer,  for  Appellant 

Messrs.  Maury  A  Hogevoll,  and  Mr.  John  Lindsay^  for  Re- 
spondent. 
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MB.  CHIEF  JUSTICE  BEANTLY  deUvered  the  opinion  of 
the  court. 

This  action  was  brought  to  recover  damages  for  a  breach  by 
the  defendants,  husband  and  wife,  of  a  contract  alleged  to  have 
been  made  by  them  to  convey  to  plaintiff  certain  real  estate 
situate  in  Silver  Bow  county,  described  as  lot  numbered  26,  in 
block  numbered  2,  in  Columbia  addition  to  the  city  of  Butte. 
Defendants  owned  the  property  jointly.  It  appears  that  some- 
time early  in  the  year  1906,  Henry  C.  Kroeger  had  listed  it  for 
sale  with  C.  S.  Passmore,  doing  business  under  the  name  of 
Passmore  &  Co.,  to  be  sold  at  the  price  of  $6,000,  the  defendants 
to  pay  a  stipulated  commission  of  five  per  cent.  On  March  24, 
1906,  John  Lindsay,  the  husband  of  plaintiff,  having  noticed 
that  the  property  was  for  sale,  made  to  Passmore,  on  plain- 
tiff's behalf,  an  offer  for  it  of  $5,750,  $2,000  to  be  paid  in  cash, 
and  the  balance,  with  interest  at  eight  per  cent  per  annum,  to 
be  paid  on  or  before  the  expiration  of  sixty  days  from  the  com- 
pletion of  the  contract,  the  deed  to  be  put  in  escrow  with  Pass- 
more  for  delivery  upon  full  payment.  He  further  agreed  that 
the  plaintiff  would  take  a  transfer  of  the  policy  of  insurance 
then  covering  the  buildings  upon  the  lot,  and  pay  a  pro  rata 
proportion  of  the  premium.  Possession  of  the  property  was  to 
be  given  on  or  before  April  Lst.  This  offer  was  communicated 
to  defendant  Lavina  B.  Kroeger,  her  husband  then  being  out 
of  the  city,  and  was  accepted  by  her.  To  bind  the  agreement 
a  payment  of  $100  was  thereupon  made  to  Passmore,  who  was, 
under  his  contract  with  defendants,  authorized  to  receive  and 
receipt  for  payment.  On  March  27th,  Henry  C.  Bioeger,  hav- 
ing returned  to  the  city,  went  to  the  oflSce  of  Passmore  &  Co., 
and,  after  being  told  of  the  terms  of  sale  and  after  consulting 
with  his  wife  by  telephone,  signed  a  deed  to  the  property  and 
an  escrow  agreement,  the  substance  of  which  has  been  stated 
above.  It  was  then  understood  that  Passmore  would  take  the 
deed  and  agreement  to  the  home  of  defendants  that  evening  for 
signature  by  the  wife,  whereupon  Passmore  was  to  keep  them 


37  Mont]  Lindsay  t;.  Eroeqer.  233^ 

antil  final  paymeal  He  went  to  the  home  of  the  defendants, 
tendered  to  Lavina  B.  Kroeger  the  $100  already  paid,  and  re- 
quested her  to  sign  the  deed  and  the  agreement  She  refused 
to  sign,  insisting  that  the  whole  amount  of  $2,000  should  first 
be  paid  her.  On  the  following  day  the  defendants  went  to  the 
ofBce  of  Passmoro  &  Co.,  as  Passmore  supposed,  for  the  pur- 
I>ose  of  attaching  the  signature  of  Lavina  B.  Eroeger  and  re- 
ceiving the  $2,000  payment.  The  wife  asked  to  see  the  deed, 
and,  upon  getting  possession  of  it,  refused  to  give  it  up  and 
took  it  away.  Lx  the  meantime  plaintiff,  through  her  husband,- 
had  made  the  cash  payment  of  $2,000,  and  plaintiff  had  signed 
the  agreement.  This  amount,  less  his  commissions,  Passmore 
that  day  offered  to  the  defendants,  who  refused  to  receive  it. 
The  deed  had  not  been  acknowledged  by  Henry  C.  Eroeger. 
At  this  time  there  was  a  warm  controversy  between  Passmore 
and  Lavina  B.  Eroeger  as  to  whether  she  had  authorized  him,. 
Passmore,  to  sell  upon  the  conditions  named  in  the  agreement, 
or  whether  the  whole  purchase  price  of  $5,750  was  to  be  paid 
in  cash.  She  insisted  that  it  was  all  to  be  paid  in  cash,  and  as- 
signed his  failure  to  produce  the  whole  amount  of  the  pur- 
chase price  as  her  reason  for  not  completing  the  arrangement. 
The  altercation  resulted  in  an  action  afterward  by  her  against 
Passmore  for  false  imprisonment  (Kroeger  v.  Passmore,  36- 
Mont  504,  93  Pac.  805.)  Henry  C.  Eroeger  did  not  at  that 
time  question  the  fact  that  he  had  signed  the  deed  and  escrow 
agreement  with  a  full  understanding  of  the  terms  of  the  con- 
tract as  stated  by  Passmore.  A  few  days  afterward  Henry  G. 
Eroeger  notified  John  Lindsay  that  he  and  his  wife  would  com- 
plete the  contract  if  plaintiff  would  agree  to  pay  $6,000,  but, 
in  case  she  did  not,  they  would  consider  the  negotiations  at  an 
end.  This  offer  was  declined,  Lindsay  stating  at  the  time  that 
he  would  hold  him  responsible  upon  his  agreement.  Within 
a  few  days,  and  long  before  the  expiration  of  the  sixty  days 
allowed  for  the  deferred  payment,  plaintiff  paid  or  offered  to 
defendants  the  full  amount  of  $5 J50,  but  defendants  refused 
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to  accept  the  money  or  to  execute  or  deliver  the  deed  or  deliver 
the  possession  of  the  property. 

The  issue  made  by  the  complaint,  answer,  and  reply,  so  far 
as  reference  to  them  is  now  x>ertinent,  is  whether,  upon  learn- 
ing the  terms  of  sale  tentatively  agreed  upon  by  Passmore  and 
plaintiff,  Henry  C.  Eroeger  consulted  his  wife  and  signed  the 
deed  and  agreement  upon  ascertaining  that  the  arrangement 
was  satisfactory  to  her,  or  whether  he  signed  relying  upon  the 
false  representation  by  Passmore  that  Mrs.  Eroeger  fully  ap- 
proved the  agreement,  whereas,  in  fact,  she  had  insisted  from 
the  first  that  she  would  not  agree  to  a  sale  for  a  less  price  than 
$6,000  except  for  cash.  This  issue  gave  rise  to  the  only  real 
controversy  at  the  trial.  At  the  close  of  plaintiff's  case,  de- 
fendants each  interposed  a  motion  for  nonsuit,  on  the  ground 
that  the  plaintiff  had  failed  to  show  a  contract  of  sale.  The 
motion  was  sustained,  and  the  action  dismissed  as  to  the  wife, 
but  denied  as  to  the  husband.  The  trial  resulted  in  a  verdict 
and  judgment  against  the  defendant  Henry  G.  Eroeger  for  $250 
and  costs.  He  has  appealed  from  the  judgment  and  an  order 
denying  him  a  new  trial. 

.  The  denial  of  the  motion  for  nonsuit  as  to  appellant  was 
<^learly  correct.  No  question  was  made  that  he  had  signed  the 
deed  and  the  escrow  agreement,  and  was  bound  by  his  contract 
thus  evidenced,  but  for  the  alleged  false  statement  made  to 
him  by  Passmore.  The  evidence  tended  to  show,  besides,  that 
plaintiff  had  complied  with  all  of  the  conditions  of  the  con- 
tract on  her  part,  had  made  the  cash  pajrment,  and  had  there- 
after tendered  the  fuU  amount  of  the  price  agreed  upon,  with 
interest.  The  amount  of  the  insurance  premium  which  she 
had  agreed  to  pay  was  also  tendered.  Under  this  state  of  the 
-case  the  burden  rested  upon  the  appellant  to  show  facts  justify- 
ing his  refusal  or  failure  to  comply  with  his  agreement.  A 
<;ontract  admittedly  valid  on  its  face  cannot  be  avoided  by  a 
party  to  it  on  the  ground  of  fraud  or  misrepresentation,  ex^ 
4sept  by  allegation  and  proof  of  facts  showing  that  he  had  been 
misled  to  his  prejudice. 
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Contention  is  made  that  it  is  apparent  from  the  evidence 
that,  at  the  time  the  deed  and  agreement  were  signed  by  ap- 
pellant, Passmore  was  acting  as  agent  for  the  plaintiff,  and 
that  appellant  was  prejudiced  by  the  giving  of  the  following 
paragraph  of  the  charge:  "No  evidence  has  been  introduced 
in  this  case  that  Mrs.  Cora  L.  Lindsay  ever  authorized  C.  S. 
Passmore  to  act  as  her  agent,  and  you  will  find  that  issue 
against  the  defendant  Henry  C.  Kroeger."  There  is  no  merit 
in  this  contention.  Passmore  was  employed  by  appellant.  The 
evidence  tends  to  show  throughout  that  the  plaintiff  dealt  with 
him  as  the  agent  of  appellant,  and  made  or  tendered  all  pay- 
ments to  him  as  such.  There  is  no  controversy  but  that  he  had 
authority  to  receive  payment.  Whatever  importance  should 
have  attached  to  the  fact  that  during  some  part  of  the  proceed- 
ings Passmore  acted  for  the  plaintiff,  had  there  been  any  evi- 
dence tending  to  establish  the  fact,  since  there  was  in  fact  no 
evidence  tending  to  establish  it,  it  was  clearly  right  for  the 
court  to  say  so  to  the  jury,  thus  clearing  the  issue  which  the 
jury  actually  had  to  try. 

It  is  also  contended  that  the  court  erred  in  refusing  to  sub- 
mit the  following  instruction:  **Tou  are  further  instructed  that 
a  proposal  may  be  revoked  at  any  time  before  its  acceptance 
is  communicated- to  the  proposer,  but  not  afterward.  Accord- 
ingly, you  are  instructed  that,  if  you  find  from  the  evidence 
that  the  defendants  revoked  the  proposal  before  the  plaintiff 
unqualifiedly  and  absolutely  accepted  the  same,  then  your  ver- 
dict must  be  in  favor  of  the  defendants."  It  is  doubtful 
whether,  under  the  Act  of  the  tenth  legislative  assembly  (Laws 
1907,  Chapter  34,  page  65),  relating  to  the  method  of  proce- 
dure to  be  observed  in  the  settlement  of  instructions  and  the 
record  to  be  made  in  order  to  have  particular  paragraphs  of 
them  properly  presented  to  this  court  for  review,  the  record  in 
this  case  requires  notice  of  this  assignment.  Yet,  assuming, 
without  deciding,  that  it  does,  we  fail  to  see  Wherein  the  ap- 
pellant has  suffered  prejudice  by  the  court's  action.  The  in- 
struction was  not  applicable  to  any  issue  involved  in  the  case. 
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The  theory  of  the  trial  court  was  that  the  only  triable  i£Bue  pre- 
sented by  the  pleadings  was  whether  the  appellant  signed  with 
a  full  understanding  of  the  agreement  made  with  his  wife,  or 
whether  he  signed  it  relying  upon  the  false  representations  of 
the  facts  made  by  Passmore.  The  writing  on  the  face  was  a 
valid  agreement  It  was  signed  by  both  the  plaintiff  and  ap- 
pellant. This  indicated  conclusively  its  acceptance  by  each  of 
them  upon  the  terms  expressed  in  it.  After  signature  by  both, 
the  original  proposal  of  appellant  and  his  wife  to  sell  upon  the 
terms  offered  by  them  was  no  longer  a  proposal  open  to  ac- 
ceptance or  rejection,  but  became  merged  into  the  contract  and 
passed  beyond  revocation. 

Several  other  errors  are  assigned  and  argued  in  the  briefs, 
but  none  of  them  are  of  sufficient  merit  to  demand  special  no- 
tice. 

Upon  the  theory  of  the  case  adopted  by  the  parties  and  the 
trial  court,  there  was  ample  evidence  to  support  the  finding  of 
the  jury  upon  the  issue  submitted  to  them.  Whether  as  a  mat- 
ter of  law,  since  it  was  understood  by  the  parties  that  Eroeger 
and  his  wife  jointly  owned  the  property  and  the  offer  was  to 
purchase  from  them  both,  the  contract  was  a  completed  contract 
by  the  signature  of  Eroeger  alone,  binding  upon  him  without 
the  signature  of  his  wife,  is  a  question  which  was  not  submitted 
to  the  court  below,  and  has  not  been  submitted  to  this  court. 
We  have  therefore  considered  it  unnecessary  to  discuss  or  de- 
cide it. 

The  judgment  and  order  appealed  from  are  affirmed. 

AffirmecL 

Mb.  Justicb  Hollowai  and  Mb.  Justice  Smith  concur. 
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HELENA  WATER  WORKS  CO.,  Appellant,  v.  SETTLES, 

COX7NT7  ThEASUBEB,  RESPONDENT. 

(No.  2,520.) 
(Submitted  Maj  6,  1908.    Decided  Maj  18,  1908.) 

[95  Pm.  888.] 

Taxation — Water  Sights — Where  Assessable^ 


TazatLoii — Water  Biglite— PeTfonal  Property. 

1.  Tot  purpofles  of  taxation  a  water  right  is  personal  property, 
flame — ^Watev  B^bto— Wbere  Asseesable. 

2.  Under  section  3716,  PoUtieal  Code,  providing  that  the  personal 
proper^  of  water  companies  must  be  listed  and  assessed  in  the 
eoiurtj,  tomTi  or  district  whrnre  the  prineipal  works  are  located,  a 
water  right  ef  such  a  corporation  was  properly  assessed  in  a  school 
district  where  its  place  of  business  and  principal  works  were  located, 
and  into  the  limits  of  which  the  water  was  eonvc^ed  by  pipe-lines 
for  distribution  to  the  inhabitants  thereof. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  Thos. 
C.  Bach,  Judg^ 

Action  by  the  Helena  Water  Works  Campany  against  W. 
M.  G.  Settles,  treasurer  of  Lewia  and  Clark  county.  From  a  judg. 
ment  against  plaintiff,  it  appeals.    Affirmed* 

Mr.  if.  8.  Ouwn,  for  Appellant 

The  right  of  the  plaintiff  to  divert  and  use  the  waters  of  Ten 
Mile  creek  is  an  incorporeal  hereditament,  and  has  no  existence 
or  situs  separate  or  apart  from  the  stream  at  the  points  where 
the  diversions  are  made.  The  water,  after  it  is  diverted  into 
the  pipe-line,  becomes  personal  property.  No  attempt  has  been 
made  to  tax  this  personal  properly,  but  the  assessment  was  an 
assessment  of  the  water  rights.  As  these  water  rights  had  no 
sittu  within  the  limits  of  school  district  No.  1,  there  was  no 
I)ower  or  authority  to  make  the  assessment  complained  of,  and 
the  tax  is  clearly  illegal.  {Bear  Lake  etc,  Co.  v.  Odgen  Citj/, 
8  Utah,  494,  33  Pac.  135,  17  L.  B.  A.  243;  Dunsmuir  v.  Port 
Angeles  W.  etc.  Co.,  24  Wash.  104,  63  Pao.  1095;  People  ex 
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rel.  Heynemcm  v.  Blake,  19  CaL  579 ;  Parks  Canal  Go.  v.  Hoyi^ 
57  Cal.  44;  Wyatt  v.  Larrimer  etc.  Co.,  18  Colo.  298,  36  Am, 
St.  Rep.  280^  33  Pac.  144.) 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  E.  M.  HaU^ 
Assistant  Attorney  General,  for  Respondent 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  .was  brought  by  the  Helena  Water  Works  Company 
to  recover  certain  money  paid  under  protest  to  the  county  treas- 
urer of  Lewis  and  Clark  county  for  taxes  assessed  upon  prop- 
erty of  the  company  for  the  year  1906.  The  water  company 
is  the  owner  of  a  water  right  of  550  inches  in  Ten  Mile  creek. 
The  water  is  diverted  from  the  creek  at  a  point  without  the 
limits  of  school  district  No.  1,  and  then  conveyed  by  pipe-lines 
into  the  city  of  Helena  and  into  school  district  No.  1,  where  it 
is  distributed  to  the  city  and  its  inhabitants  for  use;  in  other 
words,  the  company  owns  and  operates  a  waterworks  system 
in  the  city  of  Helena  by  bringing  this  water  from  Ten  Mile 
creek  into  the*  city  and  distributing  it  for  use.  For  the  year 
1906  this  water  right  was  assessed  as  property  of  the  company 
subject  to  taxation  within  school  district  No.  1.  Relief  was 
sought  from  the  board  of  equalization,  but  the  relief  refused^ 
and  the  taxes  paid  under  protest.  To  a  complaint  setting  forth 
these  facts  much  more  in  detail  a  general  demurrer  was  in- 
terposed by  the  county  and  sustained  by  the  court,  and  plain- 
tiff, electing  to  stand  upon  its  complaint,  suffered  judgment  to 
be  taken  against  it^  and  from  that  judgment  this  appeal  is 
prosecuted. 

Only  one  question  is  presented  for  determination,  viz.:  Was 
plaintiff's  water  right  "property"  subject  to  taxation  within 
school  district  No.  1  for  the  year  1906  Y  It  apears  that  school 
district  No.  1  includes  all  of  the  city  of  Helena  and  some 
additional  territory.  In  our  view  of  the  case  this  question  is 
to  be  resolved  by  reference  to  our  Political  Code.    We  need  not 
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enter  into  any  discussion  of  the  particular  characteristics  of  a 
water  right,  or  determine  whether  a  water  right  of  the  char- 
acter of  this  one  under  consideration  is  an  easement  in  gross, 
or  otherwise  an  incorporeal  hereditament;  for  while  our  Politi- 
cal Code,  in  section  16,  gives  general  definitions  of  the  terms 
"property,"  "real  property,"  and  "personal  property,"  the 
same  Code,  hy  section  3680,  classifies  every  species  of  property 
for  the  purpose  of  taxation,  and  we  are  limited  by  this  classifica- 
tion in  determining  how  this  property  should  be  assessed.  Sec- 
tion 3680  above  provides  that  the  term  "property"  shall  in- 
clude moneys,  credits,  bonds,  stocks,  franchises,  and  all  other 
matters  and  things,  real,  i>ersonal  and  mixed,  capable  of  private 
ownership,  and  this  is  the  definition  given  in  the  Constitution. 
(Article  XII,  sec.  17.)  The  same  section  of  the  Code  provides 
that  "real  estate"  shall  include  the  possession  or  ownership  of, 
or  claim  or  right  to,  land;  also  mines,  minerals,  and  quarries; 
also  all  timber  belonging  to  individuals  or  corporations  growing 
or  being  on  lands  of  the  United  States,  and  all  rights  and  privi- 
leges appertaining  thereto.  The  term  "improvements"  includes 
all  buildings,  structures,  fixtures,  fences  and  improvements 
erected  upon  or  affixed  to  the  land.  "Personal  property"  in- 
cludes everything  which  is  subject  to  ownership  and  not  in- 
cluded within  the  meaning  of  "real  estate"  or  "improvements." 
We  are  furnished  here  this  classification  which  comprehends 
every  species  of  property,  and  by  process  of  elimination  we  may 
readily  ascertain  within  which  of  the  classes  the  particular  prop- 
erty under  consideration  falls. 

In  this  state  a  water  right  is  the  legal  right  "to  the  use  of  any 
unappropriated  water  of  any  natural  stream,  watercourse,  spring,. 
dry  coulee,  or  other  natural  source  of  supply,  and  of  any  run- 
ning water  flowing  in  the  streams,  rivers,  canyons  and  ravines 
of  this  state."  Necessarily  this  right  is  a  wholly  intangible 
thing,  a  mere  creature  of  the  mind,  which  exists  only  in  con- 
templation of  law.  It  is  not  a  right  or  claim  to  land;  neither 
is  it  the  possession  or  ownership  of  land.  It  cannot  be  compre- 
hended within  the  meaning  of  mines,  minerals,  quarries  or  tim- 
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1}er  belonging  to  private  owners  and  growing  on  public  land,  or 
wa  right  or  privilege  appertaining  thereto.  Neither  can  it  come 
within  the  meaning  of  the  term  'improvements."  It  must  of 
necessity,  therefore,  for  the  purposes  of  taxation,  be  personal 
property  belonging  to  this  corporation,  whose  place  of  business 
and  principal  works  are  in  the  city  of  Helena  and  within  school 
district  No.  1.  This  being  so,  it  was  properly  assessed  as  prop- 
erty subject  to  taxation  within  school  district  No.  1;  for  sec- 
lion  3716  of  the  Political  Code  provides:  "The  personal  prop- 
>erty  and  franchises  of  gas  and  water  companies  must  be  listed 
iind  assessed  in  the  county,  town  or  district  where  the  princi- 
pal works  are  located." 
The  judgment  is  affirmed. 

'AfflrmecL 

Mb.  Chibf  Jusnos  Bbantly  and  the  Honorablb  Geoboe  B. 
IViNSTON,  Judge  of  the  Third  Judicial  Distriet,  sitting  in  place 
^  Mb.  Justice  Smith,  concur. 

Hehearing  denied  June  6,  1908, 


BUSH,  Respondent,  v.  LEWIS  &  CLAEK  COUNTY  bt  al., 

Appellants. 

(No.  2,4S^) 
(Submitted  May  ^  1908.    Decided  Maj  85,  1908.) 

[95  Ptie.  836.] 

Tax  Deeds — VaUdiiy — Counties — Competitive  Bidders. 

•Tax  Deeds — ^Recitals — Counties — Competitive  Bidders. 

1.  A  statement  in  ji  deed  conveying  land  sold  to  a  county  for  taxes 
that  the  property  was  offered  for  sale  ''in  accordance  with  law," 
having  been  merely  a  statement  of  a  conclusion  of  law,  could  im- 
part no  validity  to  the  deed,  where  the  plain  recitals  therein  showed 
that  the  sale  was  had  at  public  auction  at  which  the  county  was  a 
competitive  bidder,  contrary  to  the  provisions  of  Sfietion  3882,  Politi- 
cal Codo« 
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Same. 

2.  Wbere  a  eounty  becomes  a  pnrebaser  of  propertj  at  a  tax  sale 
beeauae  there  are  no  cash  purehasezB,  the  certificate  of  sale,  as  well 
as  the  deed,  should  show  that  there  was  no  purchaser  in  good  faith 
for  the  property  on  the  first  day  the  property  was  offered  for  sale, 
that  when  the  property  was  thereafter  offered,  there  was  no  pur- 
chaser in  good  faith  for  the  same,  and  that  the  whole  amount  of 
the  property  assessed  was  struck  off  to  the  county  as  a  purchaser,  and 
should  otherwise  truthfully  state  the  facts;  hence,  a  tax  deed  to  a 
county,  which  did  not  set  out  the  facts  showing  why  the  sale  was 
made  to  the  county,  and  not  to  an  individual  purehaser,  waa  insuffi- 
cient, though  it  recited  the  matters  required  by  law  to  be  recited  in  a 
tax  deed  to  an  individuaL     (On  rehearing.    Affirmed.) 

(For  former  opinion,  see  36  Mont.  566,  93  Pac.  943.) 

Messrs.  McConnell  dk  McConneU^  Mr.  Albert  J.  Oalen,  and  Mr. 
E.  M.  Hail,  AjBBistant  Attorney  Qeneral,  for  Appellants. 

Mr.  Massena  BuUard,  and  Mr.  Edward  Horsky,  for  Respond- 
ent 

HONORABLE  GEORGE  B.  WINSTON,  Judge  of  the  Third 
Judicial  District,  sitting  in  place  of  Associats  Justicb  Smith^ 
delivered  the  opinion  of  the  court. 

A  rehearing  was  granted  herein,  on  the  appellants'  motion, 
upon  the  questions:  What  significance,  if  any,  should  be  given 
to  the  recitals  in  the  tax  deeds  touching  the  method  by  which  the 
county  of  Lewis  and  Clark  obtained  title  to  the  lands  in  contro- 
versy t    Are  these  recitals  surplusage  or  nott 

Counsel  for  appellants  contend  that  the  deeds  do  not  afSrm- 
atively  show  that  the  county  was  a  competitive  bidder,  because 
they  show  that  the  county  took  aU  the  lands  for  the  taxes ;  and 
the  statement  in  the  deeds  ''that  at  said  auction  Lewis  and  Clark 
county  was  the  bidder  who  was  willing  to  take  the  least  qium- 
tiiy  or  smaUest  portion  of  said  land  and  pay  the  taxes,''  etc.,  as 
well  as  the  statement  that  the  land  ''was  by  said  county  treasurer 
aforesaid,  on  the  twenty-fifth  day  of  January,  1901,  in  accord- 
ance with  law,  to  pay  said  taxes,  charges  and  costs  delin- 
quent as  aforesaid,  offered  at  public  auction  in  front  of  the 
county  treasurer's  oflBce,"  show  aflBrmatively  that  there  was  no- 
other  bidder  for  said  lands,  and  therefore  no  competitive  bidding ; 
and  that  the  recitals  in  the  deeds  as  to  the  method  by  which  the 
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county  of  Lewis  and  Clark  obtained  title  to  the  lands  in  con- 
troversy are  not  necessary  to  the  validity  of  the  deeds,  and 
should  be  treated  as  surplusage.  Appellants  further  contend 
that  the  presumptions  'Hhat  official  duty  has  been  regularly 
performed"  and  ''that  the  law  has  been  obeyed"  prevail,  until 
they  are  overcome  by  competent  evidence,  and  that  there  is 
nothing  in  the  deeds  to  overcome  these  presumptions.  We  can- 
not sustain  this  contention,  in  the  light  of  the  recitals  in  the 
deeds. 

The  statement  in  the  deeds  that  the  land  was  offered  ^' in  ac- 
cordance with  law/'  was  merely  a  statement  of  a  conclusion  of 
law,  and  can  impart  no  validity  to  the  deeds,  especially  in  the 
face  of  the  plain  recitals  in  the  deeds  to  the  effect  that  the  prop- 
erty was  sold  at  public  auction,  and  the  county  of  Lewis  and 
Clark  was  a  bidder  at  such  auction. 

It  is  contended  by  appellants  that,  so  long  as  a  tax  deed  to  a 
county  recites  the  matters  required  by  law  to  be  recited  in  a  tax 
deed  to  an  individual,  and  does  not  affirmatively  show  that  the 
statute,  in  respect  to  the  county  as  a  bidder,  was  not  complied 
with,  it  is  a  valid  deed.  But,  as  has  been  heretofore  said,  the 
deeds  in  question  show  that  the  statute  was  not  complied  with. 
While  the  statute  provides  no  set  form  of  deed  for  either  a  cash 
purchaser  or  a  county,  it  is  apparent  that  it  was  the  intention 
of  the  legislature  that,  in  the  case  of  both  the  cash  purchaser 
and  the  county,  the  truth  of  the  transaction  should  be  shown. 
As  was  said  in  the  case  of  Dyke  v.  Whyte,  17  Colo.  296,  29  Pac 
128,  ''The  difference  between  the  rights  and  privileges  of  a  cash 
purchaser  and  the  duties  of  the  treasurer,  as  a  bidder  for  the 
county  at  a  tax  sale  under  the  statute,  is  quite  manifest  The 
treasurer  is  authorized  to  sell  for  cash  only  so  much  of  each  par- 
cel of  land  as  shall  be  sufficient  to  pay  the  taxes  and  charges 
thereon,  including  all  costs  and  penalties;  but  when  it  shall  be- 
come the  treasurer's  duty  to  bid  off  any  parcel  of  land  for  the 
county,  he  is  authorized  to  bid  off  the  whole  parcel  for  the 
amount  of  the  taxes,  interest  and  costs  thereon.  The  cash  pur- 
chaser may  buy  the  first  time  the  land  is  offered  for  sale;  but 
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the  treasurer  cannot  lawfully  bid  off  the  property  for  the  county 
on  the  first  day  it  is  offered.  The  land  must  be  offered  without 
any  bidder  on  the  first  day,  and  reoffered  on  the  succeeding  day 
or  days  without  any  bidder  therefor,  and  until  the  treasurer  be^ 
comes  satisfied  that  the  same  cannot  be  sold  at  such  sale,  before 
it  can  be  lawfully  bid  off  by  the  treasurer  for  the  county.  The 
statute  wiU  not  uphold  a  county  in  taking  the  whole  of  any  parcel 
of  land  for  the  nonpayment  of  the  delinquent  taxes  thereon, 
except  in  a  case  where,  after  allowing  full  opportunity  to  cash 
purchasers,  the  amount  of  the  taxes  and  other  charges  cannot  be 
realized.  A  cash  purchaser  may  be  satisfied  to  take  a  part  of  the 
land  for  the  amount  of  the  taxes  and  charges.  The  law  does 
not  wantonly  allow  the  whole  of  a  debtor's  estate  to  be  sacrificed 
when  a  part  may  suffice.  •  •  •  The  form  prescribed  for  cash 
purchases  was  doubtless  deemed  a  sufficient  and  appropriate 
guide  to  be  substantially  followed  as  far  as  its  terms  are  appli- 
cable to  the  county  as  a  bidder,  and  to  be  varied  only  so  far  as 
may  be  necessary  to  show  the  truth  of  the  transaction  in  sub-' 
stance.  If  such  deed  were  to  contain  recitals  showing  that  the 
terms  of  the  statute,  in  respect  to  the  county  as  a  bidder  or  other- 
wise were  not  complied  with,  it  would  not  be  a  valid  deed.'' 

The  provisions  of  our  Code  respecting  the  sales  of  property 
for  delinquent  taxes  are  very  general  in  their  terms,  and  apply 
primarily  to  sales  to  cash  purchasers;  but,  as  said  above  by  the 
Colorado  court,  they  were  doubtless  deemed  sufficient,  by  the 
legislature,  to  furnish  a  guide  in  case  property  should  be  struck 
off  to  the  county,  and  it  was  no  doubt  taken  for  granted  that  in 
such  cases  the  treasurer  would  so  vary  the  form  of  the  certificate 
and  deed  as  to  make  them  state  the  facts  as  they  actually  ex- 
isted. So,  where  a  county  becomes  the  purchaser  of  property 
at  a  tax  sale  because  there  are  no  cash  purchasers,  the  certificate 
of  sale,  as  well  as  the  deed,  should  show  that  there  was  no  pur- 
chaser in  good  faith  for  the  property  on  the  first  day  that  the 
property  was  offered  for  sale,  and  that,  when  the  property 
was  thereafter  offered  for  sale,  there  was  no  purchaser  in  good 
faith  for  the  same,  and  that  the  whole  amount  of  the  property 
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assessed  was  struck  off  to  the  comity  as  a  purchaser,  and  should 
otherwise  truthfully  state  the  facts. 

For  the  reasons  set  forth  in  the  former  opinion  of  the 
court,  and  for  the  reasons  herein  stated,  we  adhere  to  our  former 
decision. 

Mr.  Chief  Justice  Brantlit  and  Mr.  Justice  Holloway 
concur. 


BAICHE,  Appellant,  v.  MORRISON,  Respondent. 

(No.  2,629.) 
(Submitted  May  27,  1908.    Decided  Jane  1,  1908.) 

[95  Pac.  1061.] 

Option    Contracts — MutiuUity — Complaint — Sufficiency — Plead- 
ing  and  Practice — Demurrer — Motion  to  Strike. 

Pleading  and  Practice— Complaint — Conelnsiona  and  Surplusage.   ' 

1.  A  motion  to  strike,  and  not  a  demurrer,  is  the  proper  method  of 
attacking  a  complaint  alleged  to  be  defective  for  containing  conclu- 
sions of  law  or  surplusage. 

Option  Contract — Complaint — Ambiguity — ^Demurrer. 

2.  A  complaint  which  alleged  that  defendant  sold  to  plaintiff  cor- 
porate stock  for  $1,000,  agreeing  to  repurchase  it  at  the  end  of  three 
^ears  for  $1,720,  as  evidenced  by  a  memorandum  set  out;  that  be- 
fore the  expiration  of  the  three  years  plaintiff  notified  defendant 
that  he  would  accept  the  latter 's  offer  made  in  the  agreement  to  re- 
purchase; that  at  the  end  of  the  period  plaintiff  tendered  defendant 
the  certificate  representing  the  stock,  duly  indorsed  with  an  assign- 
ment thereof  to  defendant,  demanding  $1,720,  but  that  defendant  re- 
fused to  accept  it  or  pay  that  sum,  or  any  part  of  it,  to  plaintiff's 
damage  in  the  sum  of  $1,720, — ^was  not  subject  to  attack  by  de- 
murrer for  ambiguity. 

Same — Complaint — Sufficiency. 

3.  The  complaint  above  did  not  show  full  performance  by  both  par- 
ties, but  showed  a  refusal  on  defendant's  part  to  perform  his  con- 
tract to  repurchase  the  shares  of  stock,  and  stated  a  cause  of  action 
for  the  breach  of  an  option  contract. 

Same — Mutuality — Consideration. 

4.  An  agreement  founded  on  a  eonsidemtion  is  not  invalid  for  want 
of  mutuality  because  it  is  obligatory  on  one  party  and  optional  with 
the  other. 
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Same — ^Mutuality — Goiuiideration — Admission  bj  Demurrer. 

5.  Where  defendant,  in  an  action  to  recover  damages  for  tie  breach 
of  an  option  eontmet,  interposed  a  general  demurrer  to  the  complaint, 
he  therebj  admitted  an  allegation  therein  that  plaintiff  had  paid  to 
defendant  a  valuable  consideration  for  an  option  to  resell  to  the  lat- 
ter certain  shares  of  stock  theretofore  purchased  from  him  by  plain- 
tiff, at  the  end  of  three  years  at  a  fixed  price,  and  was  thereafter 
precluded  ftom  raising  the  question  that  the  contract  lacked  mutual- 
ity. 

Appeal  from  Distrioi  Court,  Chouteau  County;  John  W.  Tat- 
ton,  Judge. 

Action  by  J.  A.  Baiche  against  !!.  R.  Morrison.'  ETndgment 
for  defaidant.    Plaintiff  appeals.    Reversed  and  remanded. 

Messrs.  Sands  &  O^Keefe,  for  Appellant. 

No  appearance  for  Respondent. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  action  for  damages  for  the  breach  of  a  contract. 
The  complaint  alleges :  That  on  the  eighteenth  day  of  September, 
1903,  in  consideration  of  the  stua  of  $1,000  paid  by  plaintiff  to 
defendant,  the  defendant  sold  and  delivered  to  plaintiff  twenty 
shares  of  the  capital  stock  of  the  Minneapolis  &  Montana  Live 
Stock  Company,  and  agreed  with  the  plaintiff  to  repurchase  said 
shares  of  stock  from  plaintiff  at  the  expiration  of  three  years 
for  the  sum  of  $1,720,  this  latter  agreement  being  evidenced  by 
a  memorandum  as  follows : 

"Harlem,  Montana,  September  18,  1903. 
"Three  (3)  years  from  date  I  promise  to  pay  to  J.  A.  Raiche 
seventeen  hundred  and  twenty  dollars  ($1,720)  for  twenty  shares 
of  Minneapolis  &  Montana  Live  Stock  Company. 

"J.  R.  MORRISON. 
"Witnesses:    HUNTER  HARD  AWAY. 

"JOHN  L.  RESSLER." 

That  before  the  expiration  of  the  three-year  period  plaintiff 
notified  defendant  that  he  would  accept  the  offer  of  defendant 
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made  in  the  agreement  to  repurchase,  and  at  the  expiration  of 
the  period  tendered  to  defendant  the  certificate  representing  the 
twenty  shares  of  stock,  duly  indorsed  with  an  assignment  of  the 
certificate  to  the  defendant,  and  thereupon  demanded  $1,720,  the 
price  agreed  upon,  but  that  defendant  refused  to  accept  the  cer- 
tificate, and  declined  to  pay  to  the  plaintiff  the  said  sum  or  any 
part  of  it;  and  that  by  reason  of  the  premises  the  plaintiff  has 
been  damaged  in  the  sum  of  $1,720,  for  which  amount,  with  in- 
terest, judgment  is  demanded. 

To  this  complaint  the  defendant  interposed  a  demurrer,  the 
first  ground  of  which  is  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  second  is  not  a 
ground  of  demurrer,  recognized  by  our  Code  (Code  Civ.  Proc., 
sec.  680),  but  is  in  the  nature  of  an  argument  in  support  of  the 
first  ground,  to-wit,  that  the  alleged  contract  lacks  mutuality. 
The  third  ground  of  demurrer  attacks  the  complaint  for  ambi- 
guity. Neither  the  fourth,  fifth,  nor  sixth  so-called  grounds  is 
a  ground  of  demurrer  recognized  by  the  Code  above.  The 
fourth  is  also  in  the  nature  of  an  argument  in  support  of  the 
first,  and  is  to  the  effect  that  the  complaint  shows  full  perform- 
ance of  the  contract  by  both*  parties  to  it.  The  fifth  attacks  the 
complaint  upon  the  ground  that  it  contains  conclusions  of  law; 
and  the  sixth  upon  the  ground  that  it  contains  allegations  which 
are  surplusage.  This  dexnurrer  was  sustained,  and  plaintiff, 
electing  to  stand  on  his  complaint,  suffered  judgment  to  be  en- 
tered against  him,  from  which  judgment  he  appeals. 

We  may  dispose  of  the  fifth  and  sixth  grounds  by  saying  that, 
if  the  complaint  was  defective  in  the  particulars  mentioned  (and 
we  do  not  say  that  this  complaint  is  defective),  it  could  not  be 
attacked  by  demurrer,  but  might  be  reached  by  a  motion  to 
strike.  (Bliss  on  Code  Pleading,  sec.  423.)  We  do  not  think 
there  is  any  merit  in  the  third  ground.  It  occurs  to  us  that  the 
pleader  has  obeyed  the  mandate  of  the  Code  (Code  Civ.  Proc, 
sec.  671)  in  stating  the  facts  of  his  case  in  ordinary  and  concise 
language,  and  has  so  clearly  expressed  himself  that  there  cannot 
be  any  doubt  as  to  the  precise  nature  of  his  complaint. 
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Neither  is  there  any  merit  in  the  so-called  fourth  ground  of 
demurrer.  Instead  of  the  complaint  showing  full  performance 
by  both  parties,  there  are  clear  allegations  of  a  refusal  on  the 
part  of  the  defendant  to  perform  his  contract  to  repurchase  the 
shares  of  stock. 

The  first  ground  of  the  demurrer,  which  is  in  terms  a  general 
demurrer,  of  coun^e  does  not  specify  any  particulars  in  which 
the  complaint  is  insuf&cient,  and,  as  there  has  not  been  any  ap- 
pearance in  this  court  by  the  respondent,  we  are  unable  to  know 
what,  if  any,  particular  defect  his  counsel  may  have  had  in  mind. 
We  have  carefully  examined  the  complaint,  and  are  unable  to 
find  any  defects  in  it.  We  think  it  clearly  states  a  cause  of  ac- 
tion. 

But  it  may  be,  and  doubtless  was,  the  principal  contention 
of  counsel  for  defendant  that  the  contract  lacks  mutuality.  It 
ia  a  general  rule  of  law,  recognized  by  the  courts  and  text-writ- 
ers, that  one  essential  element  of  a  contract,  using  the  term  gener- 
ally, is  mutuality  of  obligations,  as  is  said  in  9  Cyc.  327 :  "There 
are  many  cases  in  which,  although  the  offer  is  definite  enough, 
yet  the  accepter,  by  merely  accepting  has  really  himself  prom- 
ised nothing  in  return,  has  not  made  himself  liable  for  anything, 
so  that,  although  one  is  bound,  the  other  is  not,  and  the  engage- 
ment lacks  what  is  called  mutuality.  In  such  a  case  there  is  not 
an  enforceable  agreement.  The  most  frequent  example  of  this 
principle  is  when  one  offers  to  supply  another  with  such  goods 
of  a  certain  kind  as  he  may  choose  to  order  or  may  *wish'  during 
a  certain  time  and  the  other  accepts  the  offer.  Here  there  is  no 
consideration  for  the  promise  or  offer,  for  the  promisee  has  not 
bound  himself  to  anything,  and  has  incurred  no  legal  liability 
at  all.  The  correct  view  of  the  case  is  that  there  is  no  agree- 
ment binding  on  the  promisor,  but  simply  an  offer  on  his  part 
which  may  be  accepted  by  giving  an  order  until  such  time  as  it 
is  actually  withdrawn  or  expires  by  limitation  of  time."  But 
the  same  authority,  on  page  334,  states  the  further  general  rule 
that:  "When  there  is  an  agreement  founded  on  a  consideration, 
it  is  not  invalid  for  want  of  mutuality  because  one  party  has  an 
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option  while  the  other  has  not,  or,  in  other  words,  because  it  is 
obligatory  on  one  and  optional  with  the  other.  Thus  a  person 
for  a  sufficient  consideration  may  bind  himself  to  buy  at  a  fixed 
price  aU  the  wheat  that  another  may  bring  to  his  warehouse  dur- 
ing a  certain  time.  So  want  of  mutuality  cannot  be  set  up  as  a 
defense  by  the  party  who  has  received  the  benefit,  simply  be- 
cause it  was  left  optional  with  the  other  party  as  to  Whether  he 
would  enforce  his  right."  Abundant  authorities  are  cited  in 
support  of  the  text,  and  we  think  there  is  little,  if  any,  diversity 
of  opinion  upon  the  question. 

The  contract  for  the  breach  of  which  this  action  is  brought  is 
an  option  contract,  or  an  option  as  defined  by  the  authorities 
generally.  (21  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  924.)  It  is 
true  that  the  plaintiff  did  not  bind  himself  to  sell  the  i^hares  of 
stock  to  defendant ;  but  he  alleges  in  his  complaint  that  he  paid 
a  valuable  consideration  to  defendant  for  the  option  to  sell 
within  a  given  time  at  a  fixed  price,  and  this  allegation  is  ad- 
mitted by  the  demurrer.  Under  these  circumstances  the  defend- 
ant will  not  be  heard  to  say  that  the  engagement  lacks  mutuality. 

We  are  of  the  opinion  that  the  complaint  is  not  open  to  any 
of  the  attacks  made  upon  it. 

The  judgment  is  reversed,  and  the  cause  is  remanded  to  the 
district  court  with  directions  to  vacate  the  judgment  and  the 
order  sustaining  the  demurrer,  and  to  enter  an  order  overruling 
the  demurrer. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Beantly  and  Mr.  Justice  Smith   oon- 

CUP. 
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McGILLIC,  AppiaxANT,  v.  CORBY  bt  al.,  Respondents. 

(No.  2,627.) 
(Bubmitted  May  26,  1908.    Decided  June  1,  1908.) 

[95  Pae.  1063.] 

Injunciian  —  Municipal    Corporations — Acting    May&r — Ordi- 
nances— Invalidity — Compensation — Quantum  Meruit. 

Hunicipal    Corporations — ^Aeting    Mayor — Oompensation — Ordinances — In- 
validity— Injunction. 

1.  A  city  council,  acting  under  section  368,  Fifth  Division,  Compiled 
Statutes  of  1887,  passed  an  ordinance  providing  that  the  president  or 
vice-president  of  the  council,  while  performing  the  duties  of  mayor,, 
should  be  entitled  to  the  salary  of  that  officer,  omitting,  however,  the 
limitation,  imposed  by  the  section,  that  the  acting  mayor  should  only 
be  BO  compensated  upon  his  performing  the  duties  of  mayor  for 
periods  longer  than  sixty  days,  A  claim  of  the  acting  mayor  of  the- 
city  in  question  for  services,  covering  three  different  periods  of  three, 
fifty-one  and  ten  days  each,  was  ^owed  and  ordered  paid.  Held,, 
on  appeal  from  an  order  denying  an  injunction  to  restrain  the  pay- 
ment of  the  claim,  that  the  ordmance  was  void  as  in  direct  contra- 
vention of  section  368,  and  as  depriving  the  mayor  of  his  salary  with- 
out warrant  of  law. 

flame. 

2.  The  ordinance  mentioned  above  having  been  void  at  the  time  of* 
its  enactment,  was  void  for  all  time;   hence  section  4783,  Political 
Code,  adopted  in  1895,  changing  the  law  on  the  subject,  did  not  give- 
it  validity. 

Same — Ordinances — ^Invalidity — Curative  Statute. 

3.  Nor  was  the  ordinance,  mipra,  given  validity  by  section  5035,, 
Political  Code,  which  is  not  curative  in  character  but  simply  pre- 
serves the  statu  quo  of  all  municipal  corporations  in  existence  at  the 
time  of  the  adoption  of  the  Code;  if  held  curative,  it  could  not  give 
validity  to  an  ordinance  which  had  no  validity  at  the  time  it  was  en- 
acted. 

Same — Officers — Compensation — Quantum  Meruit, 

4.  Where  the  law  makes  no  provision  for  the  compensation  of  a 
public  officer,  he  will  be  held  to  know  that  fact,  and  he  may  not 
thereafter  demand  payment  as  upon  a  quantum  meruit  for  services, 
rendered. 

Same — ^Powers — How  to  be  Exercised. 

5.  When  a  power  is  conferred  upon  a  municipal  corporation,  and 
the  mode  in  which  it  is  to  exercise  it  is  prescribed,  such  mode  must 
be  pursued. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynchy 
Judge. 

Action  for  an  injunction  by  Barney  McGillic  against  Joseph 
A.  Corby  and  others,  as  officers  of  the  city  of  Butte.    Defend- 
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ants  had  judgment  and  plaintiff  appeals.    Beversed  and  re- 
manded, with  directions  to  grant  the  injunction* 

Mr.  T.  F.  Nolan,  for  Appellant 

A  municipal  corporation  possesses  and  can  exercise  the  fol- 
lowing powers  and  no  others :  (1)  Those  granted  in  express  words ; 
(2)  those  necessarily  or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted;  and  (3)  those  essential  to  the  de- 
clared objects  and  purposes  of  the  corporation — ^not  simply  con- 
venient, but  indispensable.  Any  fair,  reasonable  doubt  concern- 
ing the  exercise  of  power  is  resolved  against  the  corporation,  and 
the  power  denied.  The  charter  or  statute  by  which  a  municipal 
corporation  is  created  is  its  organic  Act.  (Dillon's  Municipal 
Gorpor^ions,  3d  ed.,  sec.  89 ;  Davenport  v.  Kleinschmidt,  6  Mont. 
502, 13'Tac.  249;  City  of  Helena  v.  Kent,  32  Mont.  285,  80  Pac. 
258.)  Powers  granted  a  municipal  corporation  are  strictly  con- 
strued. (McQuillin's  Municipal  Corporations,  sec.  48;  Horr  & 
Bemis'  Municipal  Police  Ordinances,  17.)  Ordinances  must  be 
consistent  with  the  general  law  of  the  state  (Cooley's  Constitu- 
tional Limitations,  239;  Ex  parte  Frank,  52  Cal.  609,  28  Am. 
Rep.  642;  Ex  parte  Kearney,  55  Cal.  225),  and  must  not  conflict 
with  the  general  law.  {In  re  Sic,  73  Cal.  142,  14  Pac.  405 ;  Ex 
parte  Mansfield,  106  CaL  400,  39  Pac.  775.)  An  ordinance  which 
is  broader  than  the  statute  authorizing  it  is  void.  {Whcden^s  Ap- 
peal, 108  Pa.  St.  162,  1  Atl.  88 ;  City  of  Newton  v.  Belger,  143 
Mass.  598,  10  N.  B.  464;  Kemp  v.  Monnett,  95  Mo.  App.  452,  69 
S.  W.  31.) 

Mr.  Edwin  8.  Booth,  and  Mr.  Wm.  E.  Carroll,  for  Bespond- 
€nts. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Action  for  an  injunction.  During  certain  periods  in  the 
years  1906  and  1907  Hon.  John  MacQioniss,  the  mayor  of  the 
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city  of  Butte,  was  absent  from  the  city.  James  Donll,  a  mem- 
ber of  the  city  council,  having  been  elected  president  thereof  un- 
der authority  of  section  4783,  Title  III,  Article  III,  Chapter  III, 
Political  Code,  performed  the  duties  of  mayor.  He  thereupon 
presented  his  claim  to  the  city  for  such  services  during  three 
periods,  to-wit :  For  3  days  during  September,  1906 ;  for  51  days 
covering  the  time  from  November  22,  1906,  to  January  12,  1907 ; 
and  10  days  during  April,  1907.  On  September  11,  1907,  the 
council  ordered  a  warrant  drawn  for  payment  to  him  of  $275.55 ; 
this  sum  being  the  amount  the  mayor  received  during  the  same 
period,  upon  a  salary  fixed  by  ordinance  at  $2,000  per  annum. 
This  action  was  brought  by  the  plaintiff,  a  resident  taxpayer  of 
the  city,  to  perpetually  enjoin  the  defendants,  the  mayor,  clerk 
and  treasurer,  as  disbursing  ofScers  of  the  city,  from  the  issuance 
and  payment  of  the  warrant,  it  being  alleged  that  it  is  their  in- 
tention to  issue  and  pay  it,  and  thus  make  an  unauthorized  use 
of  the  funds  of  the  city.  Upon  application  the  district  court 
issued  an  order  to  defendants  to  show  cause  why  the  relief 
prayed  for  should  not  be  granted.  In  the  meantime,  and  until 
a  hearing  could  be  had,  the  defendants  were  restrained  from  pro- 
ceeding. At  the  hearing  it  was  made  to  appear  that  the  council 
ordered  the  payment  of  the  claim  under  authority  of  an  ordi- 
nance of  the  cily  passed  and  approved  on  June  27,  1888,  defin- 
ing the  powers  and  duties  of  the  maybr,  section  10  of  which  de- 
clares: "In  the  absence  of  the  mayor  from  the  city,  or  from  his 
inability  from  any  cause  to  discharge  the  duties  of  his  office,  the 
president  of  the  council  shall  exercise  all  the  powers  and  dis- 
chaise  all  the  duties  of  the  mayor.  In  case  of  absence  or  in- 
ability of  the  mayor  and  president  of  the  council,  the  vice-presi- 
dent shall  preside  and  discharge  the  duties  of  said  president. 
The  president  or  vice-president  of  the  council  while  performing 
the  duties  of  mayor  shall  be  styled  the  acting  mayor.  Any  act- 
ing mayor  shall  be  entitled  to  the  salary  of  the  mayor."  The 
court  thereupon  dissolved  the  restraining  order,  and  denied  the 
mjunction.    The  plaintiff  has  appealed* 
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Contention  is  made  by  counsel  for  appellant  that  the  ordinance 
referred  to  is  void,  and  furnished  no  authority  under  which  the 
defendants  could  lawfully  act.  The  respondents  contend  that 
the  ordinance  is  a  valid  exercise  of  power  by  the  city  council, 
under  the  general  laws  in  force  at  the  time  of  its  enactment; 
and,  further,  that  even  if  it  be  held  to  be  void,  the  council  may 
nevertheless  lawfully  pay  to  an  acting  mayor  the  reasonable  value 
of  his  services  in  that  behalf.  The  questions  submitted,  there- 
fore, are  whether  the  provision  of  the  ordinance  quoted  is  void, 
and,  if  so,  whether  the  council  may  lawfully  pay  the  reasonable 
value  of  the  services. 

The  ordinance  was  passed  and  approved  under  authority  of 
section  368,  Chapter  XXII,  Fifth  Division,  Compiled  Statutes  of 
1887.  It  is  therein  declared : ' '  At  the  first  meeting  of  the  council 
in  each  year  they  [the  cily  council]  shall  proceed  to  elect  by 
ballot  from  their  number  a  president  and  vice-president.  •  •  * 
The  president  of  the  council  or  vice-president  while  performing 
the  duties  of  mayor,  shall  be  styled  the  acting  mayor,  and  acts 
performed  by  him  while  acting  as  mayor  aforesaid,  shall  have 
the  same  force  and  validity  as  if  performed  by  the  mayor. 
Any  acting  mayor  performing  the  duties  of  a  mayor  for  a 
period  longer  than  sixty  days  shall  be  entitled  to  the  sal- 
ary of  the  mayor."  The  evident  meaning  of  this  provision 
is  that  if,  during  any  period  longer  than  sixty  days,  it  became 
necessary  for  the  acting  mayor  to  perform  the  duties  of  the 
mayor,  he  should  receive  compensation  for  his  services ;  and  not 
only  so,  but  that  this  compensation  should  be  the  salary  which 
otherwise,  during  the  same  period,  the  mayor  himself  would 
have  received.  If  he  served  for  a  period  of  sixty  days  or  less, 
he  was  not  entitled  to  compensation,  the  apparent  purpose  being 
that  absence  or  disability  of  the  mayor  from  whatever  cause 
should  not  add  to  the  expense  of  administration,  and  therefore, 
that  in  case  of  absence  or  disability  for  a  period  longer  than  sixty 
days  he  should  draw  no  salary,  but  for  such  period  it  should  go 
to  the  acting  mayor. 
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In  enacting  the  ordinance  the  council  proceeded  upon  the 
theory  that  it  had  the  authority  nnder  the  statute  to  appropriate 
the  salary  of  the  mayor  to  compensate  the  acting  mayor  when- 
ever the  latter  was  absent  or  disqualified,  whether  for  a  longer 
or  shorter  period  than  sixty  days;  for  the  language  is,  ''any 
acting  mayor  shall  be  entitled  to  the  salary  of  the  mayor/'  omit- 
ting entirely  the  limitation  imposed  by  the  statute  under  the  au- 
thority of  which  it  was  enacted.  The  ordinance  is  inconsistent 
with,  and  directly  contravenes  the  provisions  of,  the  statute,  in 
that  the  statute  did  not  authorize  any  provision  for  compensa- 
tion for  periods  of  sixty  days  or  less,  and  in  that  it  deprived  the 
mayor  of  his  compensation  without  warrant  of  law.  It  is  there- 
fore void. 

**  Statute  law  and  by-laws  are  intended  to  meet  different  wants 
and  exigencies,  and  to  serve  different  purposes.  The  former, 
when  general  in  its  nature  and  operation,  is  intended  to  furnish 
a  rule  for  the  government  of  the  people  of  the  state  everywhere. 
The  latter,  made  by  the  corporation  under  derivative  authority, 
are  local  regulations  for  the  government  of  the  inhabitants,  or 
the  regulation  of  the  local  concerns  of  the  incorporated  place; 
and  of  course  they  must  be  void,  unless  specially  authorized  by 
the  charter  or  organic  Act  of  the  corporation,  whenever  they  axe 
repugnant  to;  or  inconsistent  with,  the  general  law  of  the  land. 
No  implied  power  to  pass  by-laws,  ^nd  no  express  general  grant 
of  the  power,  can  authorize  a  by-law  which  conflicts  with  the 
statutes  of  the  state  or  with  the  general  principles  of  the  common 
law  adopted  or  in  force  in  the  state."  (1  Dillon's  Municipal 
Corporations,  sec.  366.)  Much  less  can  an  ordinance  which  di- 
rectly contravenes  the  provision  of  the  law  creating  the  munic- 
ipality be  held  to  be  valid. 

Since  the  ordinance  was  void  at  the  time  of  its  enactment,  it 
was  void  for  all  time ;  for  though  the  law  covering  the  same  sub- 
ject has  been  changed,  as  will  be  observed  by  an  examination  of 
section  4783,  supra,  and  does  not  now  contain  any  provision  on 
the  subject  of  compensation  of  the  acting  mayor,  this  does  not 
affect  in  anywise  the  validity  of  the  ordinance.    The  change  in 
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the  organic  law  could  not  give  it  validity.  Nor  was  it  given  val- 
idity by  any  provision  in  section  5035,  Political  Code.  This  sec- 
tion is  not  curative  in  character,  but  was  intended  simply  to  pre- 
serve the  statu  quo  of  all  municipal  corporations  in  existence  at 
the  time  of  the  adoption  of  the  Code  of  1895.  Even  if  it  be  held 
to  be  a  curative  provision,  it  could  not  give  life  to  what  had  no 
life,  nor  render  v4lid  that  which  had  no  validity.  {In  re  McFar- 
land's  Estate,  10  Mont.  445,  26  Pac.  185;  State  v.  Evans,  15 
Mont.  539,  48  Am.  St.  Rep.  701,  39  Pac.  850,  28  L.  R.  A.  127 ; 
Davidson  v.  Wampler,  29  Mont.  61,  74  Pac.  82 ;  Ex  parte  Sweet- 
man,  5  Cal.  App.  577,  90  Pac.  1069;  Horr  &  Bemis'  Municipal 
Police  Ordinances,  sec.  138.) 

May  the  defendants,  as  disbursing  officers  of  the  city,  lawfully 
pay  the  allowance  on  the  theory  that  DouU,  having  performed 
the  services,  is  entitled  to  what  they  are  reasonably  worth?  This 
query  must  also  be  answered  in  the  negative,  unless  there  be 
some  provision  of  the  municipal  Act  itself,  or  some  ordinance 
enacted  under  authority  granted  by  it,  permitting  payment  to 
be  made.  The  right  of  a  public  officer  to  compensation  for  the 
performance  of  duties  imposed  upon  him  by  law  does  not  rest 
upon  contract,  but  is  incident  to  the  right  to  hold  office ;  and,  un- 
less compensation  is  allowed  by  law,  he  may  not  lawfully  demand 
payment  as  upon  a  quantum  meruit  for  services  rendered.  No 
provision  of  the  municipal  Act  has  been  called  to  our  attention 
which  authorizes  the  council  to  make  any  allowance  for  the  ser- 
vices in  question,  or,  indeed,  for  any  services  rendered  to  the  city 
by  any  officer,  except  by  ordinance.  Section  4740  of  the  Political 
Code,  after  enumerating  the  officers  which  a  city  of  the  first 
class,  to  which  Butte  belongs,  must  or  may  have,  declares:  "The 
city  council  may  by  ordinance  prescribe  the  duties  of  all  city 
officers  and  fix  their  compensation,  subject  to  the  limitations  con- 
tained in  this  title."  This  grant  of  power  is  subject,  not  only 
to  the  express  and  implied  limitations  found  elsewhere  in  the 
title,  but  contains  in  itself  a  limitation  as  to  the  mode  in  which 
the  power  granted  may  be  executed.  It  is  a  familiar  rule  of  con- 
struction that,  when  a  power  is  conferred  upon  a  municipal  eor- 
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poration,  and  the  mode  in  which  it  is  to  exercise  it  is  prescribed, 
sach  mode  must  be  pursued.  (20  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  1142.)  Under  the  provisions  of  section  4783,  supra,  the 
council  may  or  may  not  elect  a  president.  When  elected,  he  must 
be  held  to  know  whether  provision  has  been  made  for  his  com- 
pensation. If  none  has  been  made  in  the  mode  prescribed  by 
law,  then  he  is  entitled  to  none,  and  has  no  legal  claim  against 
the  city.  It  is  not  claimed  that  there  is  any  other  ordinance 
under  which  the  defendants  assumed  to  act.  Therefore,  in  un- 
dertaking to  make  him  an  allowance  under  the  guise  of  a  claim 
for  services  rendered  to  the  city,  the  council  was  doing  no  more 
than  making  a  gift  to  him  of  so  much  of  the  funds  belonging  to 
the  city. 

In  our  opinion  the  council  acted  without  authority,  and  the 
defendants,  the  disbursing  officers  of  the  city,  had  no  authority 
to  make  payment.  The  result  is  that  the  court  was  in  error  in 
refusing  the  injunction.  Accordingly,  the  order  is  reversed,  and 
the  cause  is  remanded,  with  direction  to  grant  the  injunction. 

Reversed  and  remanded* 

Mb.  Justice  Holloway  and  Ma.  Justice  Smith  concur. 
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MoAULEY,    Respondent,    v.    CASUALTY    COMPANY    OP 

AMERICA,  Appellant. 

U     ^  (No.  2,526.) 

39     849  (Submitted  May  26,  1908.    Decided  June  1,  1908.) 

[96  Pac.  131.] 

Life  and  Accident  Insurance — Liahility  of  Insurer — Evidence — 
Insufficiency — Burden  of  Proof. 

Life  and  Accident  Insurance — Evidence — ^Insufficiency. 

1.  A  life  and  accident  insurance  policy  provided,  inter  alia,  for  pay- 
ment of  a  stipulated  sum  only  in  the  event  that  injuries,  effected 
solely  through  external,  violent  and  accidental  means,  should  di- 
rectly and  independently  of  all  other  causes  result  in  death.  Plain- 
tiff's wife  (the  insured),  in  stepping  from  a  street-car,  sustained  an 
abrasion  of  her  limb.  She  died  from  erysipelas.  Evidence  examined 
and  held  to  show  an  absence  of  proof  that  the  death  of  insured  re- 
sulted from  injuries  as  provided  in  the  policy,  or  that  the  disease 
was  communicated  to  her  by  the  wound  on  her  limb,  or  that  the 
abrasion  caused  it  to  become  manifest,  and  that  therefore  plaintiff 
was  not  entitled  to  recover. 

Same — Burden  of  Proof. 

2.  Since  actions  on  life  and  accident  insurance  policies  are  founded 
upon  express  contract,  the  burden  rests  upon  plaintiff  to  prove,  by 
some  substantive  testimony,  that  the  event  has  occurred  upon  the 
happening  of  which  the  insurer  has  agreed  to  become  liable. 

Appeal  from  District  Court,  Silver  Bow  County;  Oeo.  M. 
Bourquin,  Judge. 

Action  by  Jolin  McAuley  against  the  Casualty  Company  of 
America.  Judgment  for  plaintiff,  and  defendant  appeals  from 
the  judgment  and  an  order  denying  it  a  new  trial.  Beversed 
and  remanded. 

Statement  of  the  Case  by  the  Justice  Deuvebino  the  Opin- 
ion. 

This  action  is  founded  upon  a  life  and  accident  insurance 
policy.  The  defendant  company  issued  a  policy  of  insurance 
to  the  plaintiff,  in  which  plaintiff's  wife,  Anna  McAuley,  was 
named  as  beneficiary  in  case  of  his  death.  It  was  further  pro- 
vided: "This  policy  shall  also  insure  the  person  named  (aa 
beneficiary),   against    •    •    •    death  caused  directly   in  the 
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maimer  set  forth  in  clause  B,  as  follows:  If  the  death  of  the 
beneficiary  shall  so  occur  within  ninety  days  from  said  in- 
juries, the  company  will  pay  to  the  assured  the  principal  sum/' 
etc.    The  material  portions  of  clauses  A  and  B  are  as  follows : 

''A.  Accident  Indemnity.  In  case  the  assured  shall,  dur- 
ing the  term  of  this  insurance,  sustain  bodily  injuries  effected 
solely  through  external,  violent  and  accidental  means — suicide, 
sane  or  insane,  not  included — ^which  injuries  shall,  directly  and 
independently  of  all  other  causes,  result  in  loss  of  life,  limb, 
sight  or  time,  as  herein  defined,  the  company  will  pay  the 
amounts  specified  below:  [Here  follow  four  paragraphs  relat- 
ing to  injuries  not  resulting  in  death.]  (5)  Or,  if  death  shaU 
so  result  within  ninety  days,  the  company  will  pay  the  prin- 
cipal sum  to  the  beneficiary,  if  surviving,  otherwise  to  the  ex* 
ecutorSy  administrators  or  assigns  of  the  assured. 

**B.  Double  Indemnity.  If  these  injuries  are  received  while 
riding  as  a  passenger  in  or  on  a  public  conveyance,  provided  for 
passenger  service,  and  propelled  by  steam,  compressed  air,  gaso- 
line, naphtha,  electricity  or  cable,  including  passenger  eleva- 
tors, or  while  in  a  burning  building,  the  amounts  otherwise  pay- 
able tinder  clause  A  shall  be  doubled." 

The  complaint  alleges:  ''That  said  contract  [of  insurance] 
provides  •  •  •  that  in  case  the  beneficiary  •  •  •  die 
•  •  •  as  the  result  of  bodily  injuries  effected  solely  through 
external,  violent  or  accidental  means,  received  while  riding  as 
a  passenger  in  or  upon  a  public  conveyance  provided  for  pas- 
senger service  and  propelled  by  •  •  •  electricity,  •  •  • 
then  the  amount  to  be  paid  for  such  •  •  •  death  shall  be 
double  the  amount  mentioned  in  said  contract.  That  on  the 
nineteenth  day  of  October,  1906,  said  Anna  McAuley,  •  •  • 
while  riding  and  being  transported  as  a  passenger  on  a  street- 
car •  •  •  propelled  by  electricity,  •  •  •  a  public 
conveyance  for  the  carriage  of  passengers,  was  injured  in  her 
body  and  person  while  alighting  from  said  car,  •  •  •  from 
which  injuries  she  died  on  October  24,  1906."  The  defend- 
ant's answer  put  in  issue  the  question  we  shaU  consider. 

Mont..  VoL  87—17 
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At  the  trial  the  plaintiff  testified:  **I  saw  my  wife  getting^ 
off  the  street-ear,  and  according  to  all  appearances  she  got  hurt, 
got  a  scratch.  I  know  positively  that  she  was  injured  at  the 
time,  and  I  saw  her  immediately  after  that.  I  saw  her  getting 
off  the  car.  I  saw  that  she  was  hurt  and  lame.  Then  she  tried 
to  hobble  along  to  the  house  until  I  met  her.  She  was  trying 
to  walk  toward  the  house,  and  then  I  helped  her.  As  to  how  far 
I  had  to  go  to  help  her,  I  believe  the  street-car  track  is  about 
forty  feet  in  front  of  the  house.  I  was  working  in  the  yard 
when  I  heard  the  car  stop,  and  I  could  see  her  getting  off  the 
car,  and  the  first  step  she  took  I  could  see  she  was  crippled ;  she 
tried  the  best  way  she  could  to  walk,  and  was  limping,  and  then 
I  went  over  to  meet  her.  She  had  not  gotten  across  the  other 
track  when  I  reached  her;  there  are  double  tracks  there;  I  met 
her  between  the  two  tracks;  I  helped  her  into  the  house,  and 
helped  her  to  dress  her  leg.  There  was  skin  taken  off  on  the 
calf  of  the  right  leg.  At  the  time  when  I  first  met  her,  imme- 
diately after  she  got  off  the  car,  she  said  she  hurt  her  leg  getting 
off  the  car.  It  could  not  have  been  over  half  a  minute  from  the 
time  I  saw  her  getting  off  the  car  until  she  made  this  statement 
to  me.  I  helped  her  to  put  liniment  and  a  bandage  on  her  leg. 
After  we  got  into  the  house  and  got  her  stocking  off,  the  skin — 
maybe  as  big  as  the  end  of  my  finger — ^was  taken  off  the  calf 
of  her  leg,  and  after  a  day  or  two  we  did  not  think  very  much 
of  it,  only  thought  it  was  sore,  and  then,  on  the  morning  of  the 
third  day  after  that,  she  was  taken  awful  bad  with  chills  and 
v/ith  soreness  and  swelling  and  inflammation  in  her  limb,  and 
it  spread  clear  up  to  her  body  after  a  while.  I  could  not  say 
whether  she  had  any  blood  poisoning  or  erysipelas  before  I  mar- 
ried her.  We  were  married  nineteen  years,  and  during  that 
time  she  had  never  suffered  from  any  infection  of  the  limb." 

Agnes  D.  Smith,  the  nurse,  testified:  "I  saw  the  injury  to  the 
calf  of  Mrs.  McAuley's  right  leg.  It  was  just  a  small  scratch — 
the  skin  laid  down — ^just  a  three-cornered  scratch.  The  swell- 
ing she  had  for  two  or  three  days  before  she  died  was  in  the 
right  leg.    I  did  not  notice  her  lame." 
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Dr.  I.  D.  Freund  testified:  **I  don't  know  what  Mrs.  McAuley 
died  of,  but  I  remember  when  she  died.  I  know  of  an  external 
injury  that  was  on  her  body.  The  injury  was  on  her  entire 
leg,  but  I  have  forgotten  which  one ;  I  think  the  injury  was  be- 
low the  knee.  There  was  a  violent  inflammation  of  the  limb; 
the  limb  was  enormously  swollen  and  discolored.  The  cause  of 
it,  we  thought  at  the  time,  was  erysipelas;  it  is  caused  from 
infection ;  I  suppose  the  cause  of  infection  was  a  germ  peculiar 
to  that  disease.  I  don't  know  what  provoked  the  attack  from 
that  germ;  if  there  was  an  abrasion,  that  would  probably  give 
entrance;  I  don't  remember  how  large  the  abrasion  was;  this 
limb  was  very  much  distorted  and  discolored  at  the  time,  and 
enormously  swollen,  and  it  was  not  very  extensive,  though.  I 
know  nothing  about  Mrs.  McAuley's  previous  condition;  she 
was  unconscious  when  I  saw  her,  and  evidently  dying.  I  was 
not  the  attending  physician;  Dr.  McDonald  was  the  attending 
physician.  The  ordinary  name  of  the  disease  that  caused  that 
swelling  is  erysipelas;  erysipelas  is  a  manifestation  of  blood 
poisoning." 

Dr.  H.  J.  McDonald,  the  attending  physician,  testified:  **I 
saw  Mrs.  McAuley  on  the  evening  of  the  day  before  she  died, 
and  her  leg  was  very  much  swollen  and  (Edematous,  dropsical, 
and  purplish  in  color,  and  there  was  a  slight  abrasion  on  the 
surface,  between  the  knee  and  foot,  and  she  was  absolutely  un- 
conscious and  breathing  heavily.  I  called  the  disease  an  erysip- 
elas; erysipelas  infection  very  frequently  takes  place  through 
an  abrasion.  I  did  not  go  into  the  case  at  all;  the  woman  was 
dying,  and  I  simply  administered  a  stimulant  and  went  away; 
I  did  not  make  any  attempt  to  determine  whether  or  not  there 
were  other  causes.  The  tissues  of  her  body  generally  were 
apparently  normal;  they  were  white  and  pink;  she  was  a  very 
fleshy  woman;  the  condition  in  the  inmiediate  vicinity  of  the 
abrasion  was  about  the  same  from  the  foot  to  the  trunk;  the 
leg  upon  which  the  abrasion  was  was  very  much  larger  than 
the  other  leg.  Her  leg  was  very  much  swollen,  and  it  was 
dropsical ;  there  was  a  great  deal  of  water  in  the  tissues — serum 
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from  the  blood.  In  my  opinion  she  had  erysipelas;  that  is  a 
germ  disease,  specific  poisoning.  It  most  frequently  enters  the 
system  through  an  avenue  of  abrasion,  through  the  surface; 
it  frequently  appears  where  there  is  no  abrasion  at  all." 

The  foregoing  is  substantially  all  of  the  evidence  in  the  case. 
The  defendant  offered  no  testimony,  but  interposed  a  motion 
for  a  nonsuit,  which  the  court  overruled.  The- motion  was  based 
upon  the  grounds  that  the  plaintiff  had  failed  to  prove  that 
Anna  McAuley  died  from  injuries  received  while  riding  in  or 
upon  the  street-car,  or  that  her  death  resulted,  directly  and 
independently  of  all  other  causes,  from  injuries  sustained 
solely  through  external,  violent  and  accidental  means. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  from  a 
judgment  entered  upon  such  verdict,  and  an  order  denying  a 
new  trial,  defendant  appeals. 

Messrs.  Eremer,  Sanders  dk  Kremer,  for  Appellant. 

The  burden  of  proof  rested  upon  plaintiff  to  show  that  de- 
ceased died  from  injuries 'which  directly  and  independently  of 
all  other  causes  resulted  in  her  death.  {National  Mass.  Accident 
Assn.  V.  Shryock,  73  Fed.  774,  20  C.  C.  A.  3 ;  Barry  v.  United 
States  M.  A.  Assn.,  23  Fed.  712;  affirmed  in  131  U.  S.  100,  9 
Sup.  Ct.  755,  33  L.  Ed.  60;  Western  Com.  T.  Assn.  v.  Smith, 
85  Fed.  401,  29  C.  C.  A.  223,  40  L.  E.  A.  653 ;  Bacon  v.  United 
States  M.  A.  Assn.,  123  N.  Y.  304,  20  Am.  St.  Rep.  748,  25  N.  B. 
399,  9  L.  B.  A.  617 ;  Continental  Casualty  Co.  v.  Peltier,  104  Va. 
222,  51  S.  E.  209 ;  Martin  v.  Equitable  Accident  Assn.,  61  Hun, 
467,  16  N.  Y.  Supp.  279.)  The  evidence  fails  to  show  that 
plaintiff  made  proof  of  death  within  two  months  from  the  time 
of  the  death  of  deceased,  as  required  by  the  terms  of  the  policy. 
(Perry  v.  Caledonian  Ins.  Co.,  103  App.  Div.  113,  93  N.  Y.  Supp. 
50;  Westchester  Fire  Ins.  Co.  v.  Coverdale,  9  Kan.  App.  651, 
58  Pac.  1029 ;  Hosley  v.  Black,  28  N.  Y.  438 ;  Bogardus  v.  New 
York  etc.  Ins.  Co.,  101  N.  Y.  335,  4  N.  E.  522 ;  Fox  v.  Davidson, 
36  App.  Div.  159,  55  N.  Y.  Supp.  524;  Siting  v.  Dayton,  17 
N.  Y.  Supp.  849,  63  Hun,  929,  affirmed  in  144  N.  Y.  644,  39 
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K  E.  493;  La  Chicotte  v.  Richmond  etc.  Electric  Co.,  15  App. 
Div.  380,  44  N.  Y.  Supp.  75;  Clift  v.  Rodger,  25  Hun,  39; 
Armstrong  v.  Agricultural  Ins.  Co.,  130  N.  Y.  565,  29  N.  E. 
991 ;  Sullivan  v.  Spring  Garden  Ins.  Co.,  34  App.  Div.  128,  54 
N.  Y.  Supp.  629;  Weeks  v.  O'Brien,  141  N.  Y.  199,  36  N.  E. 
185;  Baxter  v.  Brooklyn  L.  Ins.  Co.,  4A  Hun,  184;  Attorney 
General  v.  Continental  Life  Ins.  Co.,  93  N.  Y.  73,  74 ;  Meech  v. 
National  Accident  Soc,  50  App.  Div.  144,  63  N.  Y.  Supp.  1008, 
1011.) 

The  trial  court  erred  in  permitting  the  plaintiff  to  testify  as 
to  what  his  deceased  wife  stated  to  him  after  the  purported 
accident  to  her.  The  question  called  for  hearsay,  and  was  in- 
competent; it  was  self-serving,  and  called  for  a  mere  narrative 
of  a  past  transaction,  and  no  part  of  the  res  gestae.  {Chicago 
etc.  Ry.  Co.  v.  Becker,  128  111.  545,  15  Am.  St.  Rep.  144,  21 
N.  E.  524 ;  McKeigue  v.  City  of  JanesvUle,  68  Wis.  50,  31  N.  W. 
298;  Vicksburg  etc.  R.  R.  Co.  v.  O'Brien,  119  U.  S.  99,  7  Sup.  Ct. 
118,  30  L.  Ed.  299;  People  v.  Ah  Lee,  60  Cal.  85;  Mayes  v. 
State,  64  Miss.  329,  60  Am.  St.  Rep.  58>  1  South.  733 ;  Rulofsqn  v. 
Billings,  140  Cal.  452,  74  Pac.  35.) 

Messrs.  Maury  dk  Templem^m,  for  Respondent. 

Citing,  on  the  question  of  the  proximate  cause  of  the  death  of 
decedent,  Delaney  v.  Modem  Accident  Club,  121  Iowa,  528,  97 
N.  W.  91,  63  L.  R.  A.  603;  Nax  v.  Travelers'  Ins.  Co.,  130  Fed. 
985 ;  Western  Com.  Trav.  Assn.  v.  Smith,  85  Fed.  401,  29  C.  C. 
A.  223,  40  L.  R.  A.  653;  Modem  Woodmen  Accident  Assn.  v. 
Shryock,  54  Neb.  250,  39  L.  R.  A.  826,  74  N.  W.  607 ;  4  Current 
Law,  232 ;  Travelers'  Ins.  Co.  v.  Melick,  65  Fed.  178,  12  C.  C.  A. 
544,  27  L.  R.  A.  629.  The  affirmative  proof  of  death  was  in 
the  possession  of  the  appellant  and  produced  at  respondent's 
request  at  the  trial.  When  offered  in  evidence,  no  objection  was 
made  thereto  as  not  having  been  made  within  time.  No  season- 
able objection  being  made,  the  respondent,  the  court  and  the 
jury  were  led  to  believe  either  that  the  proof  was  made  in  time, 
or  if  not,  the  point  was  waived  by  the  company.    No  technical 
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estoppel  is  required  to  constitute  a  waiver  in  his  behalf. 
( Tnppe  V.  Provident  Fund  Soc,  140  N.  Y.  23,  37  Am.  St.  Rep. 
529,  35  N.  E.  316,  22  L.  R.  A.  432  j  Thompson  on  Trials,  sec.  693 ; 
see,  also,  1  Cyc.  287;  Coburn  v.  Travelers'  Ins.  Co.,  145  Mass. 
226,  13  N.  E.  604.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Appellant  contends  that  the  court  below  erred  in  allowing 
plaintiff  to  testify  as  to  what  his  wife  said  about  having  been 
hurt  in  getting  off  the  car,  and  also  that  the  respondent  failed 
to  show  that  he  had  made  proof  of  the  death  of  his  wife  as  pro- 
vided by  the  terms  of  the  contract  of  insurance.  We  do  not 
find  it  necessary  to  decide  these  questions,  however,  because  in 
our  judgment  there  is  a  fundamental  defect  in  the  case  pre- 
sented by  the  plaintiff  that  prevents  his  recovery. 

The  motion  for  a  nonsuit  should  have  been  sustained.  The 
plaintiff  failed  to  prove  the  cause  of  the  death  of  his  wife. 
His  contract  with  the  defendant  provided  that  the  company 
should  become  liable  only  in  the  event  that  injuries,  effected 
solely  through  external,  violent  and  accidental  means,  should,  di- 
rectly and  independently  of  all  other  causes,  result  in  loss  of 
life.  In  order  to  recover  the  plaintiff  was  bound  to  prove  that 
the  death  of  his  wife  was  caused  by  such  an  injury.  This  he 
failed  to  do.  The  only  positive  testimony  produced  by  him 
was  to  the  effect  that  the  cause  of  the  death  of  Mrs.  McAuley 
was  erysipelas.  Whether  the  disease  was  introduced  into  her 
system  through  the  scratch  she  received,  or  whether  its  baneful 
properties  slumbered  in  her  blood  prior  to  that  time,  whether 
it  was  communicated  to  her  body  from  her  clothing  or  a  band- 
age, or  from  some  projecting  portion  of  the  car,  we  do  not 
know,  the  doctors  did  not  know,  and  the  jury  could  not  know. 
As  actions  like  this  are  founded  upon  express  contract,  it  is  in- 
cumbent upon  the  plaintiff  to  prove,  by  some  substantive  testi- 
mony, that  the  event  has  occurred,  upon  the  happening  of  which 
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defendant  has  agreed  to  become  liable.     Having  failed  in  this 
regard,  the  plaintiff  should  have  been  nonsuited. 

Several  authorities  are  cited  by  the  respondent  to  the  effect 
that  where  death  results  from  blood  poisoning,  following  as  a 
natural,  but  not  the  necessary,  consequence  of  a  wound,  how- 
ever slight,  as  from  the  prick  of  a  pin  or  a  lead  pencil,  the 
wound  will,  in  insurance  cases  like  the  one  at  bar,  be  deemed  the 
proximate  cause  of  death.  In  this  case,  however,  there  was  no 
testimony,  not  even  a  medical  opinion,  that  the  erysipelas  was 
caused  or  aggravated  by  the  wound  on  Mrs.  McAuley's  leg;  that 
is  to  say,  there  is  no  testimony  to  the  effect  that  the  erysipelas 
germ  was  communicated  to  the  deceased  through  the  abrasion  on 
her  leg,  nor  is  there  any  evidence  that  the  abrasion  caused  the 
disease  to  become  manifest.  For  aught  we  know  the  erysipelas 
was  entirely  independent  of  the  abrasion,  and  the  result  would 
have  been  the  same  had  no  abrasion  of  the  skin  existed.  The 
failure  to  call  a  physician  until  the  patient  was  almost  dead 
probably  destroyed  all  chance  of  making  this  proof. 

The  judgment  and  order  appealed  from  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mb.  Chdep  'Justicb  Brantly  and  Mb.  Justice  Holloway 
concur. 
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LINDSAY  &  COMPANY,  LIMITED,  Respondent,  v.  MON- 
TANA FEDERATION  OF  LABOR  et  al.,  Appellants. 

(No.   2,53L) 
(Submitted  May  27,  1908.    Decided  June  1,  1908.) 

[96  Pac.  127.] 

Labor  Unions  —  Boycott  —  Definition  —  Injunction — *  *  Unfair ' ' 
Circulars — Right  to  Puilish — Constitution. 

Labor  UnionB — ^Boycott — ^Definition. 

1.  The  term  ** boycott"  does  not  necessarily  signify  that  those 
engaged  in  it  employ  violence,  intimidation  or  other  unlawful 
coercive  means;  but  it  may  be  correctly  used  in  the  sense  of  the 
act  of  a  combination  in  refusing  to  have  business  dealings  with 
another  until  he  removes  or  ameliorates  conditions  which  are  deemed 
inimical  to  the  welfare  of  the  members  of  the  combination  or  some 
of  them,  or  grants  concessions  which  are  deemed  to  make  for  that 
purpose. 

Same — ^Combinations — Conspiracy. 

2.  If  an  act  done  by  one  person  is  lawful,  a  combination  of  several 
persons  to  commit  the  same  act  does  not  make  it  unlawful,  so  as  to 
render  the  members  of  the  combination  liable  to  a  charge  of  eon- 
spiracy. 

Same — Boycott — Injunction. 

3.  Held,  that  a  labor  organization  may  employ  the  boycott,  as  defined 
in  paragraph  1  above,  provided  the  means  employed  be  not  unlawful, 
in  furtherance  of  the  objects  of  its  existence,  even  though  financial 
loss  results  to  the  boycotted;  and  that  injunction  will  not  be  to  enjoin 
its  continuing  in  force. 

In j  ury — ^Definition. 

4.  Injury,  in  its  legal  significance,  means  damage  resulting  from  the 
violation  of  a  legal  right,  and  it  is  only  the  violatiun  of  such  a  right 
which  renders  an  act  wrongful  in  the  eye  of  the  law  and  makes  it 
actionable. 

Labor  Unions— Boycott— "Unfair"  Circular— Right  to  Publish— Constitu- 
tion. 

5.  Under  section  10,  Article  III  of  the  Constitution,  guaranteeing  to 
every  person  the  right  to  speak,  write  or  publish  whatever  he  will  on 
any  subject,  being  answerable,  however,  for  a  violation  of  the  priv- 
ilege, a  court  may  not  enjoin  a  labor  organization  from  publishing  a 
circular  calling  upon  all  laboring  men,  and  those  in  sympathy  with 
organized  labor,  not  to  patronize  a  certain  business  house,  character- 
ized therein  as  ''unfair,"  even  though  the  persons  comprising  the 
organization  be  insolvent,  and  an  abuse  of  the  Uberty  g^ranteed  by 
the  Constitution  may  result  in  loss  for  which  there  cannot  be  any 
adequate  compensation. 

Appeal  from  District  Court,  Yellowstone  County;  Sydney  Fox„ 
Judge. 


37  Mont.]     Lindsay  &  Co.  Ltd.  t;.  Montana  F.  of  L.  et  al.     265- 

AonoN  by  Lindsay  &  Co.,  Limited,  against  the  Montana  Fed- 
eration of  Labor  and  others.  From  an  order  denying  a  motion 
to  dissolve  an  injunction,  defendants  appeaL  Reversed  and 
remanded* 

Messrs.  Walsh  &  Nolan,  and  Mr.  Harry  A.  Groves,  for  Ap- 
pellanta 

We  cite  the  following  eases  to  sustain  our  contention  that  the 
injunction  herein  should  be  dissolved:  Vlery  v.  Chicago  Live- 
stock Exchange,  54  111.  App.  233;  Bohn  Mfg.  Co,  v.  Hollis,  54 
Minn.  223,  40  Am.  St.  Rep.  319,  55  N.  W.  1119,  21  L.  R.  A. 
337 ;  Clemmitt  v.  Watson,  14  Ind.  App.  38,  42  N.  E.  367 ;  Na- 
tional Protective  Assn.  v.  Cumming,  170  N.  T.  315,  88  Am.  St. 
Rep.  848,  63  N.  E.  369,  58  L.  R.  A.  135;  State  v.  Van  Pelt, 
136  N.  C.  633,  49  S.  E.  177,  68  L.  R.  A.  760;  Wabash  B.  B.  Co. 
V.  Hannahan,  121  Fed.  563;  Sinsheimer  v.  United  Garment 
Workers,  77  Hun,  215,  28  N.  Y.  Supp.  321;  Cohen  v.  United 
Oarmeni  Workers,  35  Misc.  Rep.  748,  72  N.  T.  Supp.  341 ;  Mayer 
V.  Journeymen  Stonecutters^  Assn.,  47  N.  J.  Eq.  519,  20  Atl. 
492 ;  Gray  v.  BuOding  Trades  Council,  91  Minn.  171,  103  Am. 
St  Rep.  477,  97  N.  W.  663,  63  L.  R.  A.  753 ;  Beck  v.  Bailway 
etc.  Union,  118  Mich.  497,  74  Am.  St.  Rep.  421,  77  N.  W.  13,  42 
L.  R.  A.  407.  The  injunction  is  violative  of  section  10,  Article 
III,  of  the  Constitution  of  this  state.  {Marx  (&  Haas  Jeans 
Clothing  Co.  V.  Watson,  168  Mo.  133,  90  Am.  St.  Rep.  440,  67 
S.  W.  391,  56  L.  R.  A.  951 ;  Dailey  v.  Superior  Court,  112  Cal. 
94,  53  Am.  St.  Rep.  160,  44  Pac.  458,  32  L.  R.  A.  293.) 

Mr.  0.  F.  Goddard,  for  Respondent. 

We  contend  that  the  action  and  conduct  of  the  defendants 
under  the  authorities  constitutes  what  is  defined  as  a  boycott^ 
as  defined  in  5  Cyc.  995,  and,  if  so,  there  can  be  no  question  as 
to  the  right  of  the  plaintiff  to  an  injunction  against  the  def end- 
ants.  We  concede  that  labor  organizations  may  lawfully  in- 
duce, by  peaceful  means,  those  engaged  in  the  same  occupation 
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to  become  members  of  their  organizations,  and  to  refuse  to  allow 
their  members  to  work  in  places  where  non-union  laborers  are 
employed.  We  go  further,  and  concede  that  they  have  the  right 
€ingly,  or  as  a  whole,  to  withdraw  their  patronage  from  any 
person,  firm  or  corporation  for  good  cause;  but  we  maintain 
that  when  such  organizations  or  combinations  maliciously  and 
wantonly,  and  by  intimidation  in  whatever  form,  or  by  coercion 
of  whatever  degree  or  species,  induce  or  compel  others  to  with- 
draw their  patronage,  and  thus  break  up  and  destroy  the  legiti- 
mate business  of  a  law-abiding  citizen,  then  they  should  be  re- 
strained from  such  unlawful  interference.  {Hopkins  v.  Oxley 
Stave  Co.,  83  Fed.  912,  28  C.  C.  A.  99;  Moores  v.  Bricklayers' 
Union  No,  1,  23  Ohio  L.  J.  48;  Ertz  v.  Produce  Exchange,  79 
Minn.  140,  79  Am.  St.  Rep.  433,  81  N.  W.  737,  48  L.  R.  A.  90 ; 
<jray  v.  Building  Trades  Council,  91  Minn.  171,  97  N.  W.  663, 
63  L.  R.  A.  753;  Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq. 
101,  30  Atl.  881.)  Intimidation,  within  the  meaning  of  the  law, 
is  not  necessarily  limited  to  threats  of  violence  to  person  or  prop- 
•erty.  A  combination  between  persons  merely  to  regulate  their 
own  conduct  and  affairs  is  allowable,  and  a  lawful  combination, 
though  others  may  be  indirectly  affected  thereby;  but  a  com- 
bination to  do  injurious  acts,  expressly  directed  to  another  by 
way  of  intimidation  or  constraint,  either  by  himself  or  of  per- 
4sons  employed,  or  seeking  to  be  employed,  by  him,  is  outside  of 
allowable  competition  and  unlawful.  {Vegelahn  v.  Ountner, 
167  Mass.  97,  57  Am.  St.  Rep.  443,  44  N.  E.  1077,  35  L.  R.  A. 
722 ;  Jersey  City  Printing  Co.  v.  Cassidy,  63  N.  J.  Eq.  759,  53 
Atl.  230;  see,  also.  Beck  v.  Railway  Teamsters'  Protective  Union, 
118  Mich.  497,  74  Am.  St.  Rep.  421,  77  N.  W.  13,  42  L.  R.  A. 
407;  Sailors'  Union  of  the  Pacific  et  al,  v.  Hammond  Lumber 
Co.,  156  Fed.  450 ;  Shine  v.  Fox  Bros.  Mfg.  Co.,  156  Fed.  357 ; 
Rocky  Mt.  Bell  Tel.  Co.  v.  Montana  Federation  of  Labor,  156 
Fed.  809;  Casey  v.  Cincinnati  Typographical  Union,  45  Fed. 
135,  12  L.  R.  A.  193 ;  Seattle  Brewing  dk  Malting  Co.  v.  Hansen, 
144  Fed.  1011 ;  Allis-Chalmsrs  Co.  v.  Iron  Moulders  Union  No. 
.125,  150  Fed.  173.) 
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The  tendency  of  modem  decision  is  toward  declaring  illegal 
and  actionable  any  act  committed  solely  out  of  bad  motive,  or 
what  has  been  aptly  termed  "unmixed  malice"  without  justifi- 
able cause,  and  which  materially  injures,  or  is  reasonably  likely 
materially  to  injure,  the  person  or  feelings,  or  the  business  or 
occupation — ^in  other  words,  the  property  rights — of  another; 
and,  as  held  in  State  ex  reh  Burner  v.  Huegin,  110  Wis.  189,  85 
N.  W.  1046,  62  L.  R.  A.  700,  approved  and  followed  in  Hawarden 
V.  Youghiogheny  dk  L,  Coal  Co.,  Ill  Wis.  545,  87  N.  W.  472, 
55  L.  B.  A.  828,  in  Boutwell  v.  Marr,  71  Vt.  1,  76  Am.  St.  Rep. 
746,  42  Atl.  607,  43  L.  R.  A.  803,  Carew  v.  Rutherford,  lOG 
Mass.  1,  8  Am.  Rep.  287,  and  Delz  v.  Winfree,  80  Tex.  400,  IG 
S.  W.  Ill,  such  malicious  act,  committed  under  circumstances 
which  would  not  be  actionable  if  done  by  an  individual,  may 
become  so  if  done  by  a  combination  or  conspiracy  of  several. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  commenced  by  Lindsay  &  Co.,  Limited,  a 
domestic  corporation,  having  its  principal  oflSce  or  place  of 
business  at  Helena,  with  branch  offices  and  places  of  business 
at  Billings  and  Great  Falls,  in  this  state,  and  engaged  in  con- 
ducting the  business  of  wholesale  fruit  and  produce  merchants 
at  those  places,  against  the  Montana  Federation  of  Labor,  the 
Yellowstone  Trades  and  Labor  Assembly,  Billings  Clerks'  Pro- 
tective Union,  certain  officers  of  these  associations,  and  others 
to  secure  an  injunction  restraining  the  defendants  from  certain 
acts  alleged  to  have  been  committed  by  them  and  threatened 
to  be  continued.  Upon  the  verified  complaint  a  temporary  in- 
junction was  issued.  The  defendants  above  named  appeared  by 
answer,  which  denies  the  allegations  of  the  complaint  material 
to  this  controversy,  and  upon  such  answer  and  oral  testimony  to 
be  offered  moved  the  court  to  dissolve  the  injunction.  After 
a  hearing  the  injunction  was  dissolved  as  to  defendants  Joy  and 
Doody,  and  modified  by  striking  out  a  portion  of  one  sentence, 
and,  with  the  modifications  thus  made,  the  motion  was  denied. 
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and  the  injunction  continued  in  force  against  the  remaining  an- 
swering defendants.    As  modified,  the  injunction  is  as  follows: 

**You  are  hereby  restrained  and  enjoined,  until  the  further 
order  of  this  court,  or  the  judge  thereof,  from  in  any  manner, 
directly  or  indirectly,  interfering  with  or  obstructing  the  busi- 
ness of  plaintiff  in  the  city  of  Billings  and  the  town  of  Bear 
Creek,  or  in  any  manner  interfering  with  any  of  the  patrons  of 
the  plaintiff  from  trading  or  dealing  with  the  plaintiff,  or  by 
threats,  abuse,  intimidation,  or  other  means  calculated  or  in- 
tended to  interfere  with  the  said  business  of  the  plaintiff ;  from 
declaring  the  plaintiff  unfair,  or  from  boycotting  the  plaintiff  or 
from  printing,  publishing,  circulating,  posting,  or  distributing 
any  circulars,  posters,  handbills,  or  other  written  or  printed 
matter  containing  opprobrious  or  injurious  epithets  against  said 
plaintiff  or  its  business;  from  interfering  with,  intimidating, 
boycotting,  molesting,  or  threatening  in  any  manner  the  patrons 
or  customers  of  the  plaintiff,  or  any  other  person  or  persons, 
with  the  purpose  of  inducing  them  not  to  deal  with  or  do  busi- 
ness with  the  plaintiff,  and  from  giving  any  directions  or  orders 
to  committees,  associations,  unions,  or  any  of  their  ofScers  or 
members,  or  otherwise,  for  the  performance  of  any  act  in  this 
complaint  mentioned,  or  in  any  manner  obstructing  or  inter- 
fering with  the  regular  operations  and  the  conduct  of  the  busi- 
ness of  the  plaintiff,  and  from  in  any  way  or  manner  threaten- 
ing, intimidating  or  interfering  with  the  plaintiff  or  any  of  its 
officers,  agents,  or  employees  in  the  conduct  of  the  plaintiff's 
business,  or  in  the  discharge  of  the  duties  of  any  such  officers, 
agents,  or  employees.'*  From  the  order  refusing  to  dissolve 
the  injunction  this  appeal  was  taken. 

For  the  purpose  of  this  decision  the  allegations  of  the  com- 
plaint need  not  be  referred  to  at  length.  We  are  not  called  upon 
to  determine  the  propriety  of  issuing  the  injunction  in  the  first 
instance.  The  question  for  our  decision  is:  Should  the  injunc- 
tion have  been  continued  in  force  after  the  hearing  on  the  motion 
to  dissolve  was  had^  And  the  answer  to  this  must  depend  upon 
the  facts  disclosed  at  such  hearing.     Stripped  of  all  useless 
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verbiage,  these  facts  appeared:  That  some  time  prior  to  Octo- 
ber, 1907,  Lindsay  &  Co.  had  been  declared  unfair  by  the 
Miners'  Union  and  Trades  Assembly  in  Helena,  and  this  action 
had  been  indorsed  by  the  Montana  Federation  of  Labor,  and 
circulars  announcing  the  fact  had  been  sent  to  labor  organiza- 
tions throughout  the  state.  On  October  25,  1907,  the  Yellow- 
stone Trades  and  Labor  Assembly,  upon  information  received 
of  the  action  taken  in  Helena,  passed  a  resolution  which  de- 
clared Lindsay  &  Co.  unfair,  and  referred  the  matter  to  the 
grievance  committee  of  .that  organization  to  advise  the  public  of 
the  action  taken.  Acting  upon  the  authority  thus  given,  the 
grievance  committee  caused  to  be  published  and  circulated  among 
the  business  houses  and  elsewhere  in  Billings  circulars,  of  which 
the  following  is  a  copy: 

"UNFAIR. 

*'A11  laboring  men  and  those  in  sympathy  with  organized 
labor  are  requested  not  to  patronize  Lindsay  &  Co.,  who  are 
engaged  in  the  wholesale  fruit  business,  also  distributers  for 
cigars  and  vegetables  of  all  kinds  in  BiUings  and  vicinity,  as  they 
are  unfair.  We  urge  the  retail  merchants,  laboring  men,  and 
all  who  are  in  sympathy  with  organized  labor  to  place  them- 
selves in  position  to  patronize  friendly  wholesalers.  We  further 
desire  to  call  attention  to  the  fact  that  Lindsay  &  Co.  are  oper- 
ating peddling  wagons  throughout  this  city,  and  we  ask  the 
people  to  guard  against  patronizing  these  wagons.  We  ask  this 
for  your  own  protection  and  the  protection  of  organized  labor. 
*' [Signed]     YELLOWSTONE  TRADES  AND  LABOR 

ASSEMBLY.'' 

That  immediately  after  the  adoption  of  the  resolution  and 
the  publication  of  this  circular  a  large  number  of  retail  dealers 
in  Billings,  who  had  theretofore  purchased  goods  from  the  plain- 
tiff company,  ceased  to  do  business  with  the  concern,  with  the 
result  that  the  business  of  the  company  at  Billings  was  prac- 
tically paralyzed,  and  great  financial  loss  resulted.  As  stated 
by  the  witness  Yaughan  for  plaintiff:  ''We  have  lost  patronage 
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from  these  merchants  on  account  of  being  unfair.  A  circular 
printed  and  sent  around.  There  is  no  other  cause."  Another 
witness  for  the  plaintiff  testified  that  at  a  meeting  of  the  Clerks* 
Union  in  Billings  early  in  November,  1907,  the  defendant  Fair- 
grieve  made  the  statement  that  **they  had  Lindsay  &  Co.  on 
the  unfair  list,  and  they  had  him  where  they  wanted  him,  and 
he  believed  it  was  a  good  thing  to  leave  him  there."  Fairgrieve 
testified  that  he  did  not  remember  making  any  such  statement. 
However,  this  is  immaterial  to  a  consideration  of  the  matter 
before  us.  From  these  facts  we  are  to  determine  the  question: 
Should  the  injunction  have  been  dissolved  1  It  is  to  be  observed 
that  only  two  acts  of  any  consequence  are  shown  to  have  been 
committed  by  the  defendants:  (1)  They  declared  Lindsay  &  Co. 
unfair,  or,  in  the  language  of  respondent,  boycotted  the  company ; 
and  (2)  they  published  the  circular  set  forth  above,  that  is, 
they  caused  it  to  be  printed  and  circulated. 

The  injunction,  as  modified,  is  very  sweeping  in  its  terms,  and 
in  that  form  could  not  be  justified  by  any  possible  state  of  facts  ^ 
but  assuming  that  it  was  continued  for  the  purpose  of  prevent- 
ing the  continuance  in  force  of  the  boycott,  and  for  the  pur- 
pose of  preventing  a  repetition  of  the  publication  of  the  circular 
or  a  similar  one — although  there  is  not  any  evidence  of  any 
threat  or  purpose  on  the  part  of  the  defendants  or  any  of  them 
to  repeat  that  act — ^we  may  consider  the  question  presented  to 
us  by  reference  to  these  two  principal  acts  mentioned. 

1.  Does  the  continuance  in  force  of  the  resolution  of  October 
25,  1907,  amount  to  such  an  invasion  of  plaintiff's  rights  as 
will  warrant  the  interposition  of  a  court  of  equity  by  injunction  T 
To  determine  this  question  requires  a  brief  reference  to  the 
policy  pursued  by  courts  and  legislative  bodies  toward  labor  or- 
ganizations, and  the  conflicts  which  have  arisen  between  such 
organizations  and  the  employers  of  labor. 

If  we  accept  the  report  in  Rex  v.  Journeymen  Tailors,  8  Mod. 
11,  as  correct,  it  was  held  in  that  case  that  the  preconcerted 
refusal  of  certain  workingmen  to  continue  their  employment^ 
even  though  their  object  was  to  secure  an  advance  in  wages,  con- 
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stituted  a  criminal  conspiracy,  which  was  an  indictable  offense 
at  common  law,  although  the  same  act  done  by  only  one  indi- 
vidual would  not  have  been  unlawful.  But  by  Stats.  38  &  39,. 
Vict.,  c.  86,  the  right  of  laboring  men  to  organize  for  their 
mutual  protection  and  benefit  is  directly  recognized  in  Great 
Britain.  Whatever  may  have  been  the  attitude  of  the  courta 
and  legislative  bodies  in  this  country  toward  labor  organizations 
in  the  past,  it  is  sufficient  for  our  purpose  to  know  that  the  right 
of  workingmen  to  organize  for  the  improvement  of  their  in^ 
dustrial  condition  is  now  generally  admitted.,  The  great  diver- 
sity of  opinions  among  the  courts  has  arisen  over  a  consideration 
of  the  question :  What  means  may  trade  unions  employ  to  further 
the  objects  of  their  organizations!  It  is  well  known  that  the- 
means  frequently  employed  are  the  strike  and  the  boycott,  and, 
as  an  incident  of  each,  picketing,  the  use  of  placards  and  ban- 
ners, and  the  publication  of  circulars. 

It  is  insisted  by  the  respondent  company  that  the  defendants 
organized  a  boycott  of  plaintiff's  business  by  agreeing  among- 
themselves  and  with  other  members  of  organized  labor  to  with- 
hold  their  patronage  from  the.  plaintiff  company,  and  that  they 
undertook  by  coercion  to  compel  the  retail  dealers  of  Billings  and 
others  to  likewise  withdraw  their  patronage;  that  the  resolu- 
tion of  October  25,  1907,  was  intended  and  understood  by  the 
defendants  to  express  the  object  of  their  preconcerted  design; 
and  that  the  publication  of  the  circular  was  for  the  purpose  of 
intimidating  the  retail  dealers  and  others.  We  think  it  may 
fairly  be  said  to  have  been  shown  by  the  evidence  that  upon  the- 
adoption  of  the  resolution  of  October  25th,  and  upon  the  intelli- 
gence of  that  action  becoming  general  among  the  union  men 
there,  it  was  understood  among  those  men  that  they  would  not 
patronize  Lindsay  &  Co.  while  the  interdict  was  in  force,  and 
would  not  patronize  anyone  who  did  patronize  that  company, 
and  that  they  expected  that  all  retailers  and  others  in  sympathy 
with  their  organizations  would  cease  trading  with  the  plaintiffs 
company. 
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Whether  the  acts  done  by  the  defendants  constituted  a  boy- 
cott, of  course  depends  entirely  upon  the  definition  of  that 
term  which  may  be  adopted.  The  most  casual  observation  will 
^disclose  that  scarcely  any  two  courts  treating  of  the  subject 
formulate  the  same  definition.  In  fact,  the  growth  and  devel- 
opment of  the  country,  the  influence  of  science  and  invention  on 
the  mode  of  conducting  business,  and  many  other  causes  have 
combined  to  change  materially  the  relation  of  employer  and 
employee,  and,  as  consequent  upon  it,  the  meaning  of  the  terms 
-employed  at  the  time  Captain  Boycott  was  literally  sent  to 
-Coventry  by  the  tenants  of  Connemara.  We  are  referred  by 
respondent  to  three  definitions  of  the  term  given  in  5  Cyc.  995, 
-as  follows:  "A  combination  of  many  to  cause  a  loss  to  one 
person  by  coercing  others,  against  their  will,  to  withdraw  from 
liim  their  beneficial  business  intercourse,  through  threats  that, 
unless  others  do  so,  the  many  will  cause  similar  loss  to  them; 
.^n  organized  effort  to  exclude  a  person  from  business  relations 
with  others  by  persuasion,  intimidation,  and  other  acts  which 
lend  to  violence,  and  thereby  coerce  him,  through  fear  of  result- 
ing injury,  to  submit  to  dictation  in  the  management  of  his 
iiffairs ;  a  combination  between  persons  to  suspend  or  discontinue 
dealings  or  patronage  with  another  person  or  persons  because 
of  the  refusal  to  comply  with  a  request  of  him  or  them."  If 
^e  adopt  any  one  of  these,  the  evidence  would  fail  to  bring 
the  acts  of  the  defendants  within  the  definition.  But  we  prefer 
A  broader  definition,  and  one  we  deem  more  consonant  with  pres- 
ent-day conditions.  We  are  of  the  opinion  that  the  evidence 
fihows  that  these  defendants  inaugurated  a  boycott  on  Lindsay 
&  Co.,  and  that  it  was  still  in  effect  at  the  date  of  the  hearing. 
We  adopt  the  language  of  the  supreme  court  of  New  York  in 
Mills  V.  United  States  Printing  Co.,  99  App.  Div.  605,  91  N.  Y. 
Supp.  185,  in  which  the  court,  speaking  through  Justice  Jenks, 
said:  **I  think  that  the  verb  'to  boycott'  does  not  necessarily 
signify  that  the  doers  employ  violence,  intimidation,  or  other 
unlawful  coercive  means;  but  that  it  may  be  correctly  used 
in  the  sense  of  the  ACt  of  a  combination,  in  refusing  to  have  busi- 


37  Mont.]     Lindsay  &  Co.  Ltd.  v.  Montana  P.  OP  L.  ET  AL.     273 


ness  dealings  with  another  until  he  removes  or  ameliorates  con- 
ditions which  are  deemed  inimical  to  the  welfare  of  the  mem- 
bers of  the  combination^  or  some  of  them,  or  grants  concessions 
which  are  deemed  to  make  for  that  purpose." 

In  Ulery  v.  Chicago  Live  Stock  Exchange,  54  111.  App.  233, 
it  is  said:  ''A  person,  with  or  without  reason,  may  refuse  to 
trade  with  another;  so  may  ten  or  fifty  persons  refuse.  An 
individual  may  advise  his  neighbor  or  friend  not  to  trade  with 
another  neighbor.  He  may  even  command  when  the  command 
amounts  only  to  earnest  advice." 

But  what  is  there  unlawful  in  the  act  of  the  union  working- 
men  of  Billings  in  withdrawing  their  patronage  from  the  plain- 
tiff! Certainly  it  cannot  be  said  that  Lindsay  &  Co.  had  a  prop- 
erty right  in  the  trade  of  any  particular  person.  In  this  coun- 
try patronage  depends  upon  goodwill,  and  we  do  not  think  that 
it  will  be  contended  by  anyone  that  it  was  wrongful  or  unlaw- 
ful, or  violated  any  right  of  the  plaintiff  company,  for  any 
particular  individual  in  Billings  to  withdraw  his  patronage  from 
Lindsay  &  Co.,  or  from  any  other  concern  which  might  be  doing 
business  with  that  company,  and  that,  too,  without  regard  to  his 
reason  for  doing  so.  But  there  can  be  found  running  through 
our  legal  literature  many  remarkable  statements  that  an  act 
perfectly  lawful  when  done  by  one  person  becomes  by  some  sort 
of  legerdemain  criminal  when  done  by  two  or  more  persons  act- 
ing in  concert,  and  this  upon  the  theory  that  the  concerted 
action  amoimts  to  a  conspiracy.  But  with  this  doctrine  we  do 
not  agree.  If  an  individual  is  clothed  with  a  right  when  acting 
alone,  he  does  not  lose  such  right  merely  by  acting  with  others, 
each  of  whom  is  clothed  with  the  same  right.  If  the  act  done 
is  lawful,  the  combination  of  several  persons  to  commit  it  does 
not  render  it  unlawful.  In  other  words,  the  mere  combination 
of  action  is  not  an  element  which  gives  character  to  the  act. 
It  is  the  illegality  of  the  purpose  to  be  accomplished,  or  the 
illegal  means  used  in  furtherance  of  the  purpose,  which  makes 
the  act  illegal.  (18  Ency.  of  Law,  2d  ed.,  82;  Bohn  Mfg.  Co.  v. 
HoUis,  54  Minn.  223,  40  Am.  St.  Rep.  319,  55  N.  W.  119,  21  L. 

Mont.,  Vol.  87—18 
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R.  A.  337.)  *'A  conspiracy  is  a  combination  of  two  or  more 
persons  by  some  concerted  action  to  accomplish  a  criminal  or 
unlawful  purpose  or  to  accomplish  a  purpose,  not  in  itself  crim- 
inal or  unlawful,  by  criminal  or  unlawful  means."  (Ander- 
son's Law  Dictionary,  234,  approved  in  Spies  v.  People,  122  111. 
p.  212,  3  Am.  St.  Rep.  320,  12  N.  E.  865.)  Speaking  to  this 
same  subject,  Mr.  Justice  Holmes,  now  of  the  United  States 
supreme  court,  then  a  member  of  the  supreme  judicial  court  of 
Massachusetts,  in  Vegelahn  v.  Ountner,  167  Mass.  92,  57  Am.  St. 
Rep.  443,  44  N.  E.  1077,  35  L.  R.  A.  722,  said:  "But  there  is  a 
notion  which  latterly  has  been  insisted  on  a  good  deal,  that  a 
combination  of  persons  to  do  what  any  one  of  them  lawfully 
might  do  by  himself  will  make  the  otherwise  lawful  conduct 
unlawful.  It  would  be  rash  to  say  that  some  as  yet  unformu- 
lated truth  may  not  be  hidden  under  this  proposition.  But  in 
the  general  form  in  which  it  has  been  presented  and  accepted 
by  many  courts,  I  think  it  plainly  untrue,  both  on  authority  and 
on  principle." 

In  Macauley  Bros,  v.  Tiemey,  19  R.  I.  255,  61  Am.  St;  Rep. 
770,  33  Atl.  1,  37  L.  R.  A.  455,  the  court  said:  ''To  maintain  a 
bill  on  the  ground  of  conspiracy,  it  is  necessary  that  it  should 
appear  that  the  object  relied  on  as  the  basis  of  the  conspiracy 
or  the  means  used  in  accomplishing  it  were  unlawful.  What  a 
person  may  lawfully  do  a  number  of  persons  may  imite  with 
him  in  doing  without  rendering  themselves  liable  to  the  charge 
of  conspiracy,  provided  the  means  employed  be  not  unlawful." 
Upon  the  same  subject  the  court  of  appeals  of  Indiana,  in 
Clemmitt  v.  Watson,  14  Ind.  App.  38,  42  N.  E.  367,  said:  "So 

far  as  appears  by  these  instructions,  none  of  the  appellants  were 
under  any  continuing  contract  to  labor  for  their  employer.  Each 
one  could  have  quit  without  incurring  any  civil  liability  to  him. 
What  each  one  could  rightfully  do,  certainly  all  could  do  if  they 
so  desired,  especially  when  their  concerted  action  was  taken 
peaceably,  without  any  threats,  violence  or  attempt  at  intimi- 
dation.'* Chief  Justice  Parker,  in  speaking  for  the  court  of 
appeals  in  National  Protective  Assn,  v.  Gumming,  170  N.  Y» 
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315,  88  Am.  St.  Rep.  648,  63  N.  E.  369,  58  L.  R.  A.  135,  said : 
"Whatever  one  man  may  do  alone,  he  may  do  in  combination 
with  others,  provided  they  have  no  unlawful  object  in  view. 
Mere  numbers  do  not  ordinarily  affect  the  quality  of  the  act." 
We  hold,  then,  that  a  labor  organization  may  employ  the  boy- 
cott as  herein  defined  in  furtherance  of  the  objects  of  its  exist- 
ence. If,  however,  the  means  by  which  it  enforces  the  boycott 
are  illegal,  thefi  it  may  render  its  members  amenable  to  the 
processes  of  the  law ;  but,  if  they  are  not,  the  courts  are  powerless 
to  render  assistance  to  the  person  or  firm  boycotted,  even  though 
financial  loss  results  as  the  direct  consequence  of  the  boycott. 
It  may  be  true,  that,  speaking  generally,  no  one  has  the  right 
intentionally  to  do  an  act  for  the  purpose  of  injuring  another's 
business,  but  injury,  however,  in  its  legal  significance,  means 
damage  resulting  from  the  violation  of  a  legal  right  and  it  is 
the  violation  of  the  legal  right  which  renders  an  act  wrongful  in 
the  eye  of  the  law  and  makes  it  actionable.  {Macauley  Bros.  v. 
\  Tiemey,  above.) 
>  \  If  then  these  defendants  and  their  associates  did  not  violate 
{  \any  legal  right  of  the  plaintiff  in  withdrawing  their  patronage 
irom  the  company  or  in  agreeing  to  withdraw  their  patronage 
from  any  one  who  might  patronize  Lindsay  &  Co.,  they  cannot 
be  enjoined  from  continuing  the  boycott  in  force  so  long  as  the 
means  employed  to  make  the  boycott  effective  are  not  illegal. 
The  evidence  shows  that  the  only  means  used  in  this  instance 
was  the  publication  of  the  circular  in  question,  and  this  brings 
us  to  a  consideration  of  the  second  proposition  involved. 
I  2.  (a)  May  a  court  of  equity  enjoin  the  publication  by  an 
*  individual  of  a  circular  of  this  character?  (b)  If  not  may  it 
enjoin  such  publication  when  made  by  a  number  of  individuals 
acting  collectively  t 

(a)  Article  III  of  our  Constitution  is  entitled:  **A  Declara- 
tion of  Rights  of  the  People  of  the  State  of  Montana,"  and  sec- 
tion 10  of  that  Article,  so  far  as  applicable  here,  reads  as  fol- 
lows: ''No  law  shall  be  passed  impairing  the  freedom  of  speech; 
every  person  shall  be  free  to  speak,  write  or  publish  whatever 
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he  will  on  any  subject,  being  responsible  for  all  abuse  of  that 
liberty."  The  language  here  employed  seems  too  clear  to  admit 
of  doubt  or  argument.  The  one  fundamental  idea  conveyed 
by  this  section,  is  penalty  for  a  violation  of  the  privilege,  not 
prevention  of  its  abuse.  It  cannot  be  said  that  a  citizen  of 
Montana  is  free  to  publish  whatever  he  will  on  any  subject, 
while  an  injunction  preventing  him  from  publishing  a  particu- 
lar item  upon  a  particular  subject  hangs  over  his  head  like  a 
sword  of  Damocles,  ready  to  fall  with  all  the  power  which  can 
be  invoked  in  contempt  proceedings,  if  he  does  the  very  thing 
the  section  of  the  Constitution  says  he  may  do.  It  is  impossible 
to  conceive  the  idea  that  the  individual  has  an  absolute  right  to 
publish  what  he  pleases,  subject  to  the  restriction  mentioned, 
and  at  the  same  time  to  entertain  the  idea  that  a  court  may 
prevent  him  from  doing  so.  The  two  ideas  cannot  possibly  co- 
exist. The  language  of  the  section  is  not  susceptible  of  any 
other  meaning  than  this :  That  the  individual  citizen  of  Montana 
cannot  be  prevented  from  speaking,  writing,  or  publishing  what- 
ever he  will  on  any  subject.  If,  however,  what  he  writes  or  pub- 
lishes constitutes  a  criminal  libel,  he  may  be  held  responsible 
for  the  abuse  of  the  liberty  in  a  criminal  prosecution  (Penal 
Code,  Title  VIII,  Chapter  VIII),  or,  if  what  he  speaks,  writes,  or 
publishes  wrongfully  infringes  the  rights  of  others  he  may  be 
held  responsible  for  the  abuse  in  a  civil  action  for  damages.  If 
this  is  not  the  meaning  of  the  section  it  is  because  the  framers 
employed  language  which  is  impotent  as  a  vehicle  for  conveying 
their  idea. 

But  it  is  suggested  by  counsel  for  respondent  company  that 
these  defendants  are  insolvent,  and  that  a  judgment  for  dam- 
ages would  be  worthless.  Even  granting  this  to  be  so,  still  the 
Constitution  does  not  discriminate  among  men  according  to  the 
amount  of  their  possessions.  The  guaranty  of  this  section  ex- 
tends as  fully  to  the  poorest  as  to  the  wealthiest  citizen  of  the 
state;  and,  though  an  abuse  of  the  liberty  so  guaranteed  may 
result  in  loss  for  which  there  cannot  be  any  adequate  compensa- 
tion, the  framers  of  our  Constitution  in  preparing  it,  and  the 
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people  in  adopting  it,  doubtless  concluded  that  it  was  better 
that  such  results  be  reached  in  isolated  cases,  than  that  the 
liberty  of  speech  be  subject  to  the  supervision  of  a  censor.  To 
declare  that  a  court  may  say  that  an  individual  shall  not  pub- 
lish a  particular  item  is  to  say  that  the  court  may  determine  in 
advance  just  what  the  citizen  may  or  may  not  speak  or  write 
upon  a  given  subject — is,  in  fact,  to  say  that  such  court  is  a 
censor  of  speech  as  well  as  of  the  press.  Under  similar  consti- 
tutional provisions,  the  supreme  courts  of  California  and  Mis- 
souri have  reached  the  same  conclusion.  (Dailey  v.  Superior 
Court,  112  Cal.  94,  53  Am.  St.  Rep.  160,  44  Pac.  458,  32  L.  R. 
A.  273 ;  Marx  &  Haas  Jeans  Clothing  Co.  v.  Watson,  168  Mo. 
133,  90  Am.  St.  Rep.  440,  67  S.  W.  391,  56  L.  R.  A.  951.) 

(b)  What  we  have  said  above,  in  the  first  paragraph  of  this 
opinion,  is  likewise  applicable  here.  If  any  one  of  these  indi- 
viduals could  publish  this  circular,  they  may  with  equal  security 
all  join  in  its  publication. 

We  think  the  evidence  produced  at  the  hearing  was  insu£Scient 
to  justify  the  continuance  in  force  of  the  injunction,  and  it 
should  have  been  dissolved. 

The  order  of  the  court  is  reversed,  and  the  cause  is  remanded, 
with  direction  to  vacate  the  order  heretofore  made  and  enter 
an  order  dissolving  the  injunction. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Beantly  and  Me.  Justice  Smith  concur. 
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Logs  and  Logging — Sale   of   Standing   Timber — Deeds — Con- 
struction. 

Deeds — Construction — ^Intention  of  Parties. 

1.  In  construing  the  terms  of  a  deed  the  court  must,  if  possible,  ascer- 
tain the  intention  of  the  parties  to  the  sale  as  expressed  by  the  deed. 

Logs  and  Logging — Sale  of  Standing  Timber — ^Limitation  of  Grant. 

2.  Where  standing  timber  is  sold  without  the  land,  the  timber  to  be 
removed  within  a  specified  time,  the  general  rule  is,  that  the  sale  is 
only  of  so  much  timber  as  is  removed  within  that  time,  and  such  a 
contract  confers  no  right  to  remove  timber  thereafter. 

Same. 

3.  Defendant,  in  a  suit  to  quiet  title  to  lands,  had  sold  to  plaintifT 
the  timber  standing  thereon,  the  deed  providing,  among  other  things, 
that  such  timber  should  be  cut  and  removed  within  five  years  from 
the  date  of  the  instrument.  At  the  expiration  of  the  five-year  period 
a  part  of  the  timber  still  remained  uncut,  and  the  court  held  that 
defendant  had  no  longer  any  right  to  it.  Held,  that  the  holding  of 
the  court  was  correct,  and  that  the  contention  of  defendant  that  the 
provision  above  amounted  only  to  a  covenant  that  the  grantee  would 
cut  and  remove  the  timber  within  the  specified  time,  for  a  violation 
of  which  the  grantor  might  maintain  an  action  for  diamages,  was  un- 
tenable, but  that  the  clause  referred  to  limited  the  operation  of  the 
grant  to  the  timber  cut  or  removed  within  the  five-year  period. 

Appeal  from  District  Court,  Missoida  County;  F.  C.  Webster, 
Judge. 

Action  by  August  HoUensteiner  against  the  Missoula  Lumber 
Company.  From  a  judgment  for  plaintiff,  and  an  order  deny- 
ing  a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

(278) 
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Messrs.  McBride  &  McBride,  and  Mr.  E.  C»  Mvlroney,  for  Ap- 
pellant. 

A  fee  simple  title  is  presumed  to  pass  by  a  grant  of  real  prop- 
erty, unless  it  appears  from  the  grant  that  a  lesser  estate  was 
intended.  (Civ.  Code,  sec.  1511;  Collins  v.  McKay,  36  Mont. 
123,  122  Am.  St.  Rep.  334,  92  Pae.  295,  297;  Wetzstein  v. 
Largey,  27  Mont.  212,  70  Pac.  717.)  A  grant  is  interpreted 
in  favor  of  the  grantee,  except  that  a  reservation  in  any  grant 
is  interpreted  in  favor  of  the  grantor.  (Civ.  Code,  sec.  1473; 
Dodge  v.  Walley,  22  Cal.  224,  83  Am.  Dec.  61 ;  MuUer  v.  Boggs, 
25  Cal.  175,  182,  193.)  A  condition  subsequent  is  one  referring 
to  a  future  event  upon  the  happening  of  which  the  obligation 
becomes  no  longer  binding  upon  the  other  party  if  he  chooses 
to  avail  himself  of  the  condition.  (Civ.  Code,  sec.  1954;  Raley 
v.  UmatiUa  Co.,  15  Or.  172,  3  Am.  St.  Rep.  142,  13  Pac.  890; 
Blanchard  v.  Detroit  etc.  By.  Co.,  31  Mich.  43,  18  Am.  Rep.  142 ; 
Star  Brewery  Co.  v.  Primas,  163  HI.  652,  45  N.  E.  145,  147.) 

"A  'condition'  differs  from  a  'covenant'  in  that  the  legal  re- 
sponsibility of  nonfulfillment  of  a  covenant  is  that  the  party 
violating  it  must  respond  in  damages,  while  the  consequence  of 
the  nonfulfillment  of  a  condition  is  a  forfeiture  of  the  estate. 
If  it  be  doubtful  whether  a  clause  in  a  deed  be  a  covenant  or  a 
condition,  the  courts  will  decide  against  the  latter  construction." 
(Woodruff  V.  Woodruff,  44  N.  J.  Eq.  349,  16  Atl.  4,  1  L.  R. 

A.  380.)  The  same  words  may  be  employed  to  create  a  cov- 
enant, as  to  create  a  condition,  and,  if  there  is  any  doubt  regard- 
ing the  intention  of  the  grantor  or  devisor,  courts  will  incline 
toward  the  former  construction,  for  conditions  which  destroy 
estates  are  not  favored  and  are  strictly  considered.  A  condition 
is  always  the  creation  of  the  grantor  or  devisor.  A  covenant 
may  be  made  either  by  a  grantor  or  the  grantee.     {Detroit  Union 

B.  B,^  Depot  &  Station  Co.  v.  Fort  Street  Union  Depot  Co.,  128 
Mich.  184,  87  N.  W.  214,  216.)  A  condition  in  a  deed,  such  as 
will  work  a  forfeiture  of  the  estate  if  not  performed,  is  not 
favored  in  the  law,  and  will  not  be  implied.  It  will  only  be  en- 
forced where  the  language  of  the  instrument  containing  it  un- 
mistakably imposes  an  estate  on  condition.  (Hamilton  v.  Knee- 
land,  1  Nev.  40,  53.)  All  doubts  as  to  the  meaning  of  a  deed 
must  be  solved  in  favor  of  the  grantee.  (Piper  v.  True,  36  Cal. 
606,  619,  620.)  If  there  be  any  conflicting  descriptions  in  a 
deed,  that  which  is  most  strongly  against  the  grantor  will  be 
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adopted.  {Eager  v.  Sped,  52  Cal.  579,  581,  582.)  Conditions 
subsequent  are  not  favored;  they  go  in  destruction  and  defeas- 
ance of  estates;  are  odious  in  law  and  shall  be  taken  strictly. 
{Michigan  Sav.  Bank  v.  Hastings,  1  Doug.  (Mich.)  225,  41  Am. 
Dec.  549 ;  Weir  v.  Simmons,  55  Wis.  637,  13  N.  W.  873 ;  Cross  v. 
Carson,  8  Blackf.  (Ind.)  138,  44  Am.  Dec.  742.) 

The  covenant  on  defendant's  part  to  remove  the  timber 
within  five  years  cannot  possibly  result  in  a  forfeiture  of  its 
timber.  The  remedy  of  plaintiff  is  not  an  action  to  declare  a 
forfeiture,  but  an  action  for  such  damages  as  he  may  have  sus* 
tained  by  failure  on  the  part  of  the  appellant  to  comply  with 
the  terms  of  said  covenant. 

Messrs.  Clayberg  dt  Horshy,  and  Mr,  H.  H.  Parsons,  for  Re- 
spondent. 

The  following  cases  decide  that  under  a  contract  or  deed 
like  the  one  here  in  question,  the  title  to  only  such  timber  passes 
as  is  actually  removed  within  the  time  limited:  Pease  v.  Gib- 
son, 6  GreenL  (Me.)  81;  Howard  v.  Lincoln,  13  Me.  122;  Davis 
V.  Emery,  61  Me.  141,  14  Am.  Eep.  553 ;  Webber  v.  Proctor,  89 
Me.  404,  36  Atl.  631 ;  Utley  v.  Wilcox  L.  Co,,  59  Mich.  263, 26  N. 
W.  488 ;  WiUiam^  v.  Flood,  63  Mich.  487,  30  N.  W.  93 ;  French  v. 
Sparrow  K,  L.  Co.,  135  Mich.  424,  97  N.  W.  961 ;  King  v.  Merru 
man,  38  Minn.  47,  35  N.  W.  570 ;  Pine  Co.  v.  Tozer,  56  Minn.  288,. 
57  N.  W.  796 ;  Neils  L.  Co.  v.  Hines,  93  Minn.  505, 101  N.  W.  959 ; 
Baxter  v.  Maddox,  106  Ga.  344,  32  S.  E.  94 ;  Morgan  v.  Perkins,. 
94  Qa.  523,  21  S.  E.  574;  Chestnui  v.  Oreen,  120  Ky.  385,  86  S. 
W.  1122 ;  Jackson  v.  Hardin,  27  Ky.  Law  Rep.  1110, 87  S.  W. 
1119 ;  Bdl  Land  Co.  v.  Moss,  30  Ky.  Law  Rep.  6, 97  S.  W.  354 ; 
Mclntyre  v.  Barnard,  1  Sand.  Ch.  52 ;  Dennis  etc.  Lumber  Co.  v. 
Corey,  140  N.  C.  462,  53  S.  E.  300,  6  L.  R.  A.,  n.  s.,  468 ;  Bunch 
V.  Elizabeth  etc.  Co.,  134  N.  C.  116,  46  S.  E.  24 ;  SaltonstaU  v. 
Little,  90  Pa.  St.  422,  35  Am.  Rep.  683;  MengaU  Box  Co.  v. 
Moore,  114  Tenn.  596,  87  S.  W.  415 ;  Fletcher  v.  Livingston,  153 
Mass.  388,  26  N.  E.  1001 ;  Clark  v.  Quest,  54  Ohio  St.  298,  43  N. 
E.  862;  NuU  V.  EUiott,  52  W.  Va.  229,  43  S.  E.  173;  Adkins 
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V.  Huff,  58  W.  Va.  645,  52  S.  E.  773,  3  L.  B.  A.,  n.  s.,  649 ;  Strong- 
V.  Eddy,  40  Vt.  547 ;  Strasson  v.  Montgomery,  32  Wis.  52  \  Golden 
V.  Qlock,  57  Wis.  119,  46  Am.  Rep.  32,  15  N.  W.  12. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the- 
court. 

This  is  an  action  to  quiet  title  to  certain  lands  in  Missoula 
county.  The  plaintiff  alleges  in  his  complaint  that  he  is  the 
owner  in  fee  of  the  lands  described ;  that  the  defendant  companjr 
claims  some  interest  in  the  same  but  that  such  claim  is  without 
right.  The  prayer  is  that  the  defendant  be  required  to  set 
forth  the  nature  of  its  claim,  and  that  the  same  be  adjudged 
null  and  void.  The  answer  sets  forth  aflSrmatively  that  on  De- 
cember 28,  1901,  the  plaintiff  and  his  wife,  for  a  valuable  con- 
sideration conveyed  by  deed  to  Edward  Donlan  all  pine,  fir,  and 
tamarack  timber  over  eight  inches  in  diameter  at  the  stump 
then  growing  upon  the  land  described  in  the  plaintiff's  com- 
plaint, excepting  a  small  grove  of  trees  particularly  mentioned. 
With  the  exception  of  two  clauses  hereinafter  to  be  considered, 
and  others  not  material  here,  the  deed  is  in  the  usual  form  of' 
bargain  and  sale  deed.  The  answer  further  alleges  that  on  Janu- 
ary 18,  1902,  Donlan  and  wife  transferred  the  same  interest 
acquired  by  the  first  deed  to  the  Largey  Lumber  Company,  and 
that  on  December  24,  1902,  the  Largey  Lumber  Company  con- 
veyed the  same  interest  to  this  defendant,  the  Missoula  Lumber 
Company,  a  corporation,  and  that  ever  since  the  last-men- 
tioned date  the  defendant  company  has  been  the  owner  and 
entitled  to  the  possession  of  the  property  described  in  the 
deed  from  plaintiff  and  wife  to  Donlan.  The  cause  was 
tried  to  the  court  sitting  without  a  jury.  Findings  of  fact  and 
conclusions  of  law  were  made  by  the  court,  and  a  judgment  or 
decree  entered  in  favor  of  the  plaintiff,  from  which  judgment 
and  an  order  denying  it  a  new  trial  the  defendant  appeals. 

Prom  the  evidence  given  at  the  trial  the  court  found  "that 
a  portion  of  the  timber  originally  included  and  described  in  tho 
aforesaid  conveyances  still  remains  standing  and  growing  on. 
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«aid  lands,  all  of  the  same  not  having  been  cnt  within  the  period 
^f  five  years  provided  for  in  said  conveyance";  and  as  a  con- 
clusion of  law  the  court  found  ''that  the  defendant  and  its 
grantors  and  predecessors  in  interest,  viz.,  Ed.  Donlan  and  the 
Largey  Lumber  Company,  were  and  are  the  owners  of  only 
so  much  of  the  said  timber  growing  or  being  upon  [said]  lands 
iOn  the  twenty-eighth  day  of  December,  1901,  as  it  or  they  had  or 
have  actually  severed  and  cut  or  removed  on  or  before  the 
twenty-eighth  day  of  December,  A.  D.  1906 ;  and  that  defendant 
has  or  had  no  right,  title,  or  interest  whatever  in  or  to  any  of 
the  said  timber  or  trees  which  were  standing,  growing,  and 
being  upon  said  lands  or  any  part  thereof  on  the  twenty-ninth 
xiay  of  December,  1906,  or  thereafter.'* 

Only  one  question  is  presented  which  requires  attention,  viz. : 
What  interest  did  the  plaintiff  and  his  wife  convey  to  Donlan 
hy  the  deed  dated  December  28,  1901 1  The  appellant  contends 
that  there  was  an  absolute  grant  of  the  timber  and  easement 
mentioned  in  the  deed.  On  the  other  hand,  the  respondent  con- 
lends  that  the  deed  only  conveys  such  of  the  timber  therein  men- 
tioned as  should  be  cut  or  removed  within  the  period  of  five 
jesLTs  from  December  28,  1901,  and  that  the  easement  conveyed 
was  limited  in  any  event  to  the  period  of  five  years,  subject  to 
l)e  terminated  at  any  time  within  that  period  if  the  timber  men- 
tioned in  the  deed  to  be  cut  should  all  be  cut  within  a  shorter 
period  of  time  than  five  years. 

The  clauses  in  the  deed  which  give  rise  to  this  controversy  are 
ihe  following:  ''It  is  further  understood  and  agreed  that  all 
said  timber  shall  be  cut  and  removed  within  five  years  from 
the  date  of  this  instrument.  •  •  •  It  is  further  agreed 
that  whenever  all  of  said  timber  shall  be  cut  and  removed, 
whether  the  five-year  period  has  fully  expired  or  not,  that  the 
party  of  the  second  part,  his  heirs  and  assigns,  shall  have  no 
further  easements  or  rights  of  way  over  and  across  the  said 
premises  or  any  part  thereof." 

A  determination  of  the  question  arising  over  the  sale  of  the 
timber  will  determine  the  question  arising  with  reference  to  the 
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sale  of  the  easement.  Appellant  contends  that  these  clauses 
in  the  deed  are  merely  covenants  on  the  part  of  the  defendant 
(since  the  defendant  company  succeeded  to  the  rights  and  obli- 
gations of  Donlan),  a  breach  of  which  might  give  rise  to  an  ac- 
tion for  damages,  but  cannot  in  any  manner  affect  defendant's 
title  to  the  timber;  while  respondent  contends  that  these  clauses 
limit  the  operation  of  the  deed  to  the  timber  cut  or  removed 
within  the  five-year  period.  It  is  elementary  that  in  construing 
the  terms  of  a  deed  the  court  must,  if  possible,  ascertain  the  in- 
tention of  the  parties  to  the  sale  as  expressed  by  the  deed.  To 
flay  that  the  clause  requiring  that  the  timber  should  be  cut  and 
removed  within  five  years  is  merely  a  covenant  on  the  part  of 
the  grantee  that  he  would. cut  and  remove  the  timber  within 
that  time,  leads  to  a  conclusion  which  we  cannot  believe  the  par- 
ties ever  contemplated.  It  means  that,  after  the  expiration  of 
five  years,  the  grantee  still  owns  the  trees,  and  has  the  right 
to  go  on  the  land  and  cut  and  remove  them,  but  at  the  same  time 
plaintiff  might  maintain  an  action  for  damages  by  reason  of 
the  grantee's  failure  to  remove  them  within  the  five-year  period. 
If  appellant's  contention  is  correct,  it  may  permit  these  trees 
to  remain  standing  for  an  indefinite  time,  and  thereby  deprive 
the  plaintiff  of  the  use  of  his  land  for  agricultural  or  other  pur- 
poses with  which  the  presence  of  the  timber  would  interfere. 
The  result  of  this  would  be  constantly  recurring  injury  to 
plaintiff,  giving  rise  to  numberless  lawsuits  for  damages,  as  well 
as  depreciating  the  value  of  the  land  itself  by  reason  of  such 
outstanding  title.  The  language  employed  does  not  amount  to 
an  express  covenant,  and  we  cannot  hold  that  a  covenant  is  im- 
plied, when  the  entire  deed  is  considered.  {Williams  v.  Flood, 
63. Mich.  487,  30  N.  W.  93;  Pease  v.  Gibson,  6  Greenl.  (Me.)  81; 
Webber  v.  Proctor,  89  Me.  404,  36  Atl.  631.) 

But  the  question  presented  upon  the  construction  of  this  deed 
is  not  a  new  one.  It  has  been  before  the  courts  frequently, 
and  from  many  decisions  the  general  rule  recognized  appears 
to  be  as  follows:  "It  is  customary,  where  standing  timber  is  sold 
without  the  land,  to  provide  in  the  contract  that  the  timber 


284        HoLLENSTEiNEB  V.  MissouLA  LuMBEB  Go.     [Mar.  T.  'OS 

shall  be  removed  within  a  specified  time.  Where  such  a  clause 
is  inserted,  the  time  usually  begins  to  run  from  the  execution 
of  the  conveyance,  although  sometimes  a  different  time  is  agreed 
upon,  such  as  the  time  of  commencement  of  the  cutting.  The 
general  rule  is  that,  where  the  contract  requires  the  timber  to 
be  removed  within  a  given  time,  the  sale  is  only  of  so  much 
timber  as  is  removed  within  that  time;  and  confers  no  author- 
ity  to  remove  the  same  after  the  expiration  of  the  time  speci- 
fied." (25  Cyc.  1551.  See,  also,  13  Cyc  651,  and  cases  cited 
in  25  Cyc.  above.) 

A  leading  case  upon  the  subject  is  Mclntyre  v.  Barnard,  1 
Sand.  Ch.  (N.  T.)  52.  The  deed  in  that  case  was  dated  May 
27,  1836,  and  conveyed  all  pine  timber  standing  or  being  on 
the  premises,  '^together  with  the  right  of  entering  upon  the 
land  until  January  1,  1841,  to  cut  and  remove  the  said  timber.'^ 
Of  this  clause  in  the  deed  Assistant  Vice-Chancellor  Sanford 
said:  ''The  conclusion  most  satisfactory  to  me  is  that  the  clause 
in  question  was  designed  to  limit  the  whole  grant ;  and  that  the 
object  of  the  grant  was  the  sale  of  all  the  pine  logs  which  should 
be  taken  off  by  January,  1841,  and  nothing  beyond  that. 
•  •  •  It  is  only  by  this  construction  that  we  can  give  full 
scope  to  the  whole  intention  expressed  by  the  instrument;  and 
at  the  same  time  we  relieve  it  from  the  irrational  consequences 
to  which  the  defendant's  construction  -  inevitably  leads.  Two 
cases  in  Maine,  the  greatest  lumber  state  in  the  Union,  support 
this  view  of  the  instrument.  In  one  of  them,  Pease  v.  Oibson^ 
6  Greenl.  (Me.)  81,  the  contract  was  in  this  form:  'I  hereby 
agree  to  let  J.  H.  have  all  the  pine  trees  fit  for  mill  logs  on  my 
land  in  Brownfield  [describing  it],  said  H.  to  have  two  years 
from  date  to  take  off  said  timber.  I  acknowledge  $150  for  the 
same. '  It  was  held  to  be  a  sale  of  only  so  much  of  the  timber 
as  the  vendee  might  take  off  in  the  two  years.  The  other  case 
is  Howard  v.  Lincoln,  13  Me.  122.  There  the  plaintiff  s(^d 
to  one  Smith  *all  the  white  pine  and  hard  pine  timber  fit  for 
board  logs,  etc.,  which  are  now  standing,  lying  or  being  on,  etc. 
[describing  the  land]  the  said  Smith  to  have  the  term  of  three 
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years  from  the  date  hereof,  to  haul  the  said  timber. '  The  court 
decided  that  it  was  a  sale  of  the  timber  which  the  vendee  might 
remove  in  the  three  years,  and  no  more." 

A  late  case  is  Webber  v.  Proctor,  above.  The  deed  there  con- 
strued conveyed  all  hemlock  bark  and  one-half  of  the  hemlock 
logs  on  one  lot  of  land,  together  with  "the  right  to  enter  upon 
said  lot  of  land  at  any  and  all  times  during  the  term  of  ten 
years,  to  cut  any  trees,  and  make  necessary  roads  to  remove 
said  hemlock  bark  and  hemlock  trees  or  logs  from  the  land,  dur- 
ing the  term  aforesaid,  without  being  liable  for  trespass,"  also 
all  hemlock  bark  on  another  lot  of  land  "with  the  right  to  enter 
upon  said  land  at  any  and  all  times  during  the  term  of  five 
years  from  March  30,  1882,  to  cut  any  trees,  and  make  neces- 
sary roads  to  remove  said  hemlock  bark  from  the  land,  without 
being  liable  for  trespass  during  term  aforesaid."  Speaking  of 
this  deed,  the  supreme  court  said:  "Such  a  construction  as  is 
contended  for  by  the  plaintiff,  that  it  was  an  absolute  sale  of 
all  the  bark  and  one-half  the  logs  upon  the  land,  and  not  merely 
such  as  might  be  peeled,  cut,  and  taken  off  within  the  periods 
mentioned,  would  be  to  disregard  the  true  intent  and  meaning 
of  the  parties,  as  evidenced  by  the  language  of  the  deed.  We 
do  not  think  the  plaintiff  had  any  title  or  interest  in  the  bark 
or  logs  which  remained  unappropriated  after  the  respective  lim- 
its of  five  and  ten  years.  The  plaintiff  had  been  granted  all 
the  hemlock  bark  and  one-half  the  hemlock  logs  on  one  lot, 
and  all  the  hemlock  bark  on  another.  If  this  grant  had 
stopped  here,  and  these  periods  of  time  had  not  been  in- 
serted in  the  deed,  there  could  be  no  question  that,  as  in- 
cident to  the  grant  there  would  have  passed  the  right  to 
enter  and  cut  trees,  and  make  roads  necessary  to  remove  the 
bark  and  logs.  Why,  than,  were  these  clauses  inserted,  not  only 
in  reference  to  time,  but  also  authorizing  the  grantee  'to  cut 
any  trees  and  make  necessary  roads  to  remove  said  hemlock  bark 
and  hemlock  trees  or  logs  from  the  land  during  the  term  afore- 
said, without  being  liable  for  trespass  M  They  were  inserted 
for  some  purpose.    Hie  most  satisfactory  conclusion  is  that  they 
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were  designed  to  limit  the  grant  to  so  much  only  as  should  be 
taken  off  within  the  respective  periods,  and  that  no  more  than 
that  was  granted.  It  is  only  by  such  a  construction  that  we  can 
give  full  scope  to  the  obvious  intention  of  the  parties  as  ex- 
pressed by  the  instrument  of  conveyance,  and  at  the  same  time 
relieve  it  of  irrational  consequences." 

Construing  a  deed  containing  a  similar  clause,  the  supreme 
court  of  Wisconsin,  in  Str<isson  v.  Montgomery,  32  Wis.  52, 
said:  "Whether  the  plaintiff  was  entitled  to  recover  depends 
upon  the  construction  which  is  given  to  the  conveyance  of  the 
timber  by  Gleason  to  White,  and  the  exception  or  reservation 
in  the  deed  to  the  plaintiff.  The  former  conveyance  was  of  all 
the  trees  and  timber  on  the  premises,  with  the  proviso  that  White 
should  take  the  same  off  the  land  within  four  years  or  by  De- 
cember 4,  1870.  It  is  well  settled  on  principle  and  by  author- 
ity that  the  legal  effect  of  the  instrument  is  that  Oleason  there- 
by conveyed  to  White  all  of  the  trees  and  timber  on  the  prem- 
ises which  White  should  remove  therefrom  within  the  prescribed 
time,  and  that  such  as  remained  thereon  after  that  time  should 
belong  to  Gleason  or  to  his  grantee  of  the  premises." 

In  King  v.  Merriman,  38  Minn.  47,  35  N.  W.  570,  it  is  said : 
"Contracts  relating  to  an  interest  in  standing  timber,  with  an 
express  limitation  as  to  the  time  of  removal,  are  familiar  to  the 
American  courts  in  the  timbered  states.  The  cases  arising  upon 
them  are  extensively  collated  in  the  exhaustive  briefs  of  coun- 
sel, but  are  too  niunerous  to  be  here  considered  in  detail.  Some- 
times these  contracts  are  in  the  form  of  conveyances  of  timber, 
sometimes  of  a  sale,  coupled  with  a  license  to  enter,  sometimes 
of  a  formal  license  to  enter  and  cut,  and,  again,  of  a  reserva- 
tion of  the  timber  by  the  grantor  in  the  conveyance  of  the  land. 
But,  whatever  the  form,  the  limitation  ^s  to  the  time  of  removal 
has  been  almost  invariably  held  to  be  a  limitation  of  the  grant 
or  reservation  itself.  The  reasons  are  manifest.  Any  other 
construction  would  be  against  the  expressed  intention  of  the 
parties.  Moreover,  if  the  right  of  entry  be  not  limited  to  the 
time  fixed,  it  would  be  practically  unlimited,  which  would  amount 
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to  80  serious  an  encumbrance  upon  the  land  as  to  materially  in- 
terfere with  the  owner's  right  to  use  or  dispose  of  it." 

We  are  of  the  opinion  that  the  trial  court  was  correct  in 
the  conclusion  of  law  stated  above,  and  the  judgment  and  order 
are  afSrmed. 

Ajjirvned. 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


LOZAB,  Appellant,  i;.  NEILL  et  al.,  Bespondents. 

(No.  2,533.) 
(Submitted  June  11,  1908.    Decided  June  18,  1908.) 

[96  Pac.  343.] 

Mines  and  Mining — Adverse  Suits — Nonsuit — When  Proper — 
Practice. 

Mines   and   Minings— AdveTse   Suita— Plaintiff 'b   Prima   Facie   Case— Be- 
quirements. 

1.  In  an  adverse  suit  to  determine  the  relative  rights  of  the  parties 
to  patent  to  a  quartz  lode  claim,  the  plaintiff  must,  in  order  to  make 
out  a  prima  facie  ease,  show,  in  addition  to  the  other  requirements  of 
the  law,  that  at  the  time  he  made  his  location  the  ground  was  not 
covered  bj  a  prior  location  or,  if  his  testimony  discloses  that  a  prior 
location  had  been  made,  that  the  claimant  had  forfeited  his  right  to 
the  land  by  failure  to  comply  with  the  law,  or  that  the  claim  had  been 
abandoned. 

Same — Adverse  Suits — Nonsuit — ^When  Proper. 

2.  Nonsuit  was  properly  granted  in  an  adverse  suit  where  plaintiff, 
in  making  out  his  prima  facie  case,  not  only  failed  to  prove  that  the 
ground  in  controversy  was  open  to  location,  but  did  show  that  there 
was  some  evidence  upon  the  premises  that  tne  ground  was  claimed  by 
someone  else. 

game — ^Adverse  Suits — ^Proceedings  After  Nonsuit — Practice. 

3.  After  plaintiff  in  an  adverse  suit  is  nonsuited  for  failure  to  show 
that  at  the  time  of  his  attempted  location  the  ground  was  subject  ta 
entry,  he  has  no  further  right  to  participate  m  the  trial,  but  is  a 
stranger  to  the  proceedings  so  far  aa  defendant's  affirmative  case  is- 
concerned. 

Same — Adverse  Suit — ^Proceedings  After  Nonsuit — ^Presumptions. 

4.  While,  in  an  adverse  suit,  after  the  granting  of  a  nonsuit  for  fail- 
ore  of  plaintiff  to  establish  a  prima  facie  case,  the  hearing  of  defend- 
ant's ease  became  ex  parte,  the  presumption  nevertheless  obtains  that 
aU  proceedings  were  regular  and  the  judgment  for  defendant  correct* 

Courts — ^Practice. 

6.    Courts  must  proceed  according  to  established  practice 
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Appeal  from  Districi  Court,  Lewis  and  Clark  County;  Thos. 
<1.  Bach,  Judge. 

Action  by  Joseph  Lozar  against  John  S.  M.  Neill  and  an- 
other.   From  a  judgment  of  nonsuit  plaintiff  appeals.    Affirmed. 

Messrs.  Oalen  &  Mettler,  for  Appellant. 

On  cross-examination  the  plaintiff  stated  that  the  Violet  Jane 
claim,  the  stakes  of  which  he  saw  in  1898,  had  been  abandoned 
at  the  time  that  he  swung  his  lines  in  1903.  This  testimony 
tended  to  prove  an  abandonment  of  any  claim  that  might  have 
existed  in  1898,  and  on  the  motion  for  a  nonsuit  this  was  suf- 
ficient. {Soyer  v.  Oreat  Falls  Water  Co,,  15  Mont.  5,  37  Pac. 
838;  Holier  Lumber  Co.  v.  Fireman's  Fund  Ins.  Co.^  18  Mont. 
288,  45  Pac.  207 ;  State  v.  Benton,  13  Mont.  322,  34  Pac.  301 ; 
Morse  v.  Board  of  Commrs.,  19  Mont.  453,  48  Pac.  745.)  On 
the  review  of  a  motion  for  a  nonsuit,  everything  which  the  evi- 
dence tended  to  prove  will  be  assumed  to  be  true.  {Herbert  v. 
King,  1  Mont.  479;  Cans  v.  Woolfolk,  2  Mont.  463;  Creek  v. 
McManus,  13  Mont.  157,  32  Pac.  675;  Wetzstein  v.  Joy,  13  Mont. 
444,  34  Pac.  876 ;  Mayer  v.  Carothers,  14  Mont.  288,  36  Pac.  182 ; 
I'owers  V.  Klenzie,  15  Mont  179,  38  Pac.  833 ;  Jensen  v.  Barbour, 
15  Mont.  586,  39  Pac.  906;  State  v.  Conrow,  19  Mont.  106,  47 
Pac.  640;  Emerson  v.  Eldorado  Ditch  Co,,  18  Mont.  254,  44  Pac. 
969.) 

Counsel  for  the  defendants  in  support  of  the  motion  for 
nonsuit  relied  upon  the  case  of  Moffatt  v.  Blue  River  Oold  Ex- 
cavating Co,9  33  Colo.  142,  80  Pac.  139,  and  the  court  announced 
that  it  considered  that  case  as  conclusive  of  the  motion  against 
the  plaintiff.  A  comparison  will  disclose  that  the  facts  in  the 
Colorado  case,  as  established  by  the  plaintiff  prima  facie,  were 
essentially  different  from  the  facts  in  this  case. 

Ground  does  not  cease  to  be  unoccupied,  within  the  meaning 
of  the  laws  of  Congress,  where  possession  is  simply  taken  by  a 
person  who  does  not  proceed  to  comply  with  the  requirements 
of  the  laws  relating  to  the  location  of  a  mining  claim.     (1 
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Snyder  on  Mines,  sec.  154;  citing  Belk  v.  Meagher,  104  U.  S. 
284,  26  L.  Ed.  735 ;  Sparks  v.  Pierce,  115  U.  S.  408,  6  Sup.  Ct. 
102,  29  L.  Ed.  428 ;  Harris  v.  Equator  M.  dc  S.  Co.,  8  Fed.  865, 
3  McCrary,  14;  Chapman  v.  Tay  Long,  4  Saw.  28,  Fed.  Cas. 
No.  2610 ;  McKinstry  v.  Clark,  4  Mont.  370,  1  Pac.  759 ;  Hopkins 
v..  Noyes,  4  Mont.  550,  2  Pac.  280 ;  Oarfield  M.  &  M,  Co.  v. 
Hammer,  6  Mont.  53,  8  Pac.  153 ;  McCormick  v.  Vames,  2  Utah, 
355.)  The  locator  of  a  mining  claim  takes  as  by  grant  from 
the  government,  and  the  possessory  right  thereby  acquired  is 
real  estate.  (Hopkins  v.  Noyes,  4  Mont.  550,  2  Pac.  280.)  The 
plaintiff  in  an  action  to  quiet  title  need,  therefore,  only  prove 
his  grant  from  the  government,  which  he  does  by  showing  dis- 
covery and  a  valid  location,  and  he  need  not  show  that  his 
grantor,  the  government,  has  never  made  a  prior  grant  of  the 
same  ground  to  anyone  else.  If  such  grant  has  been  made,  it 
devolves  upon  the  defendant  to  show  it.  (Oarfield  M.  &  M.  Co. 
V.  Hammer,  6  Mont.  53,  9  Pac.  153.  See,  also,  Woody  v.  Hines, 
30  Mont.  189,  76  Pac.  1.) 

I^  has  not  been  directly  decided  in  this  state  whether  a  non- 
suit in  an  adverse  suit  is  proper  under  any  circumstances.  In 
Colorado  it  has  been  held  proper,  while  in  Wyoming  the  contrary 
has  been  held.  (1  Snyder  on  Mines,  sec.  724;  27  Cyc.  613, 
note  78.)  This  court  has  strongly  intimated,  if  not  directly  de- 
cided, that  a  nonsuit  should  never  be  granted  in  an  equity  case. 
{Stevens  v.  Trafton,  36  Mont.  520,  93  Pac.  811.) 

Messrs.  Car^entert  Day  dk  Carpenter,  for  Respondents. 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  what  is  ordinarily  termed  an  ^^ adverse  suit."  On  May 
22,  1906,  the  defendants  made  application  at  the  United  States 
land  office  in  Helena  for  a  patent  to  the  Violet  Jane  quartz  lode 
mining  claim.  On  July  21,  1906,  plaintiff  filed  in  the  land 
office  a  protest  against  the  issuance  to  defendants  of  patent  to  a 
certain  portion  of  the  Violet  Jane  lode  claim  alleged  by  him 
to  be  in  conflict  with  a  part  of  the  Sunrise  lode  claim  owned 
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by  him,  and  on  August  14,  1906,  began  this  action  to  determine 
the  relative  rights  of  the  parties.  The  cause  was  tried  in  the 
district  court  of  Lewis  and  Clark  county.  It  is  alleged  in  the 
complaint  that  plaintiff  and  his  predecessors  in  interest  located 
the  Sunrise  quartz  lode  mining  claim  on  June  25,  1898,  and 
that  on-  or  about  June  24,  1903,  after  the  plaintiff  had  become 
the  sole  owner  of  the  claim,  **he  discovered  that  an  error  had 
been  made  in  locating  and  staking  the  vein,  and  that  the  claim, 
as  located,  lay  at  right  angles  to  the  true  course  of  the  lode  or 
vein  on  its  strike,  thereby  covering  but  six  hundred  feet  of  the 
vein,  instead  of  fifteen  hundred  feet,  and  that,  for  the  purx)ose 
of  correcting  said  error  and  acquiring  the  full  fifteen  hundred 
feet  in  length  along  the  course  of  the  strike  of  said  vein,  the 
plaintiff,  on  June  24, 1903,  amended  the  location  of  the  said  Sun- 
rise lode  or  vein  by  swinging  the  same  from  an  easterly  and 
westerly  course,  as  the  same  was  first  located,  to  a  northerly  and 
southerly  direction,  thereby  locating  the  same  along  the  true 
course  of  the  said  vein  or  lode  on  its  strike."  It  is  further  al- 
leged that,  at  the  time  the  plaintiff  and  his  predecessors  in 
interest  went  upon  the  public  domain  of  the  United  States  for 
the  purpose  of  locating  their  claim,  the  land  was  "wholly  vacant, 
unoccupied,  and  unappropriated."  Again  it  is  set  forth:  "That 
the  defendants  pretend  to  have,  own,  and  claim  a  certain  alleged 
mining  claim,  known  aa  the  Violet  Jane  lode  or  vein,  desi^ated 
by  the  field-notes  and  official  plat  thereof,  on  file  in  the  United 
States  land  office  at  Helena,  on  application  for  patent,  as  Survey 
No.  7,835,  and  alleged  to  be  recorded  in  the  records  of  Lewis  and 
Clark  county,  Montana,  on  December  7,  1905.  That  the  defend- 
ants, under  and  by  virtue  of  a  pretended  appropriation  and 
location  of  the  said  Violet  Jane  lode  or  vein,  claim  an  interest 
or  estate  in  a  portion  of  the  Sunrise  lode  or  vein,  comprising  an 
area  of  ten  and  eighteen-hundredths  acres,  adversely  to  the 
plaintiff,  which  said  claim  on  the  part  of  the  defendants  is  with- 
out right,  unlawful,  and  wholly  unfounded.  That  no  valid  dis- 
covery or  any  discovery  of  minerals  was  ever  made  upon  the 
said  pretended  Violet  Jane  lode  or  vein,  and  the  same  has  never 
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been  staked  and  located  as  required  by  law,  and  plaintiff  avers 
that  the  same  is  not  now  and  never  has  been  a  valid,  subsisting 
and  bona  fide  mining  claim." 

The  defendants  by  their  answer  put  in  issue  the  plaintiff's 
allegation  that  the  ground  located  by  him  was,  at  the  time, 
vacant,  unoccupied,  and  unappropriated,  and  then  proceed  to 
allege,  by  what  is  denominated  a  cross-complaint,  that  on  or 
about  January  1,  1898,  their  predecessors  in  interest  discovered 
and  located  the  Violet  Jane  quartz  lode  mining  claim;  that  on 
or  about  October  5,  1905,  they  caused  the  claim  to  be  surveyed 
for  the  purpose  of  obtaining  a  patent  therefor;  that  ** after  said 
survey  had  been  made,  and  in  order  to  make  the  location  of  the 
claim  upon  the  ground  correspond  to  the  boundaries  as  de- 
scribed in  the  survey,  and  to  cure  any  defects  or  errors  which 
may  have  existed  in  the  original  location  of  the  claim,  and  for  no 
other  purpose,  on  December  7,  1905,  they  filed  their  amended 
or  additional  declaratory  statement  of  the  location  of  the  claim 
•  •  •  in  accordance  with  the  provisions  of  the  Act  of  the 
legislative  assembly  of  the  state  of  Montana  approved  March  15, 
1901,  for  the  purpose  of  obtaining  the  benefits  of  said  Act,  and 
for  no  other  purpose." 

In  his  reply  the  plaintiff  alleged  that  all  rights  acquired  under 
the  original  location  of  the  Violet  Jane  quartz  lode  mining 
claim  by  the  defendants  and  their  predecessors  had  become  for- 
feited by  failure  to  do  the  annual  representation  work  required 
by  law,  **by  reason  whereof  the  said  pretended  Violet  Jane 
quartz  lode  mining  claim,  alleged  by  the  defendants  to  have  been 
located  on  January  1,  1898,  became  and  was  a  part  of  the  public 
domain  prior  to  and  at  the  time  of  the  amending  of  the  location 
of  the  Sunrise  lode  or  vein  by  the  plaintiff."  It  is  also  alleged 
''that  prior  to  and  at  the  time  of  the  amending  of  said  location 
by  plaintiff  the  said  pretended  location  of  the  Violet  Jane  quartz 
lode  mining  claim  became  and  was  abandoned  by  said  pretended 
locators  and  their  successors  in  interest,  and  was  at  the  time 
of  said  amending  of  said  location,  and  for  a  long  time  prior 
thereto,  a  part  of  the  public  domain  of  the  United  States." 
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There  is  no  allegation  in  the  answer  that  either  the  defendants 
or  their  predecessors,  the  original  locators  of  the  Violet  Jane 
quartz  lode  mining  claim,  were  or  are  citizens  of  the  United 
States. 

The  plaintiff  offered  no  proof  at  the  trial  that  at  the  time 
of  his  original  location,  or  at  the  time  of  his  amended  location, 
the  ground  in  controversy  was  unoccupied  and  unappropriated 
land  open  to  location.  He  did,  however,  offer  in  evidence  "a 
declaratory  statement,  sworn  to  by  him  and  filed  for  record  on 
August  12,  1898,  wherein  the  following  recital  appears:  ''The 
boundaries  of  the  Sunrise  are  defined  in  the  south  by  the  'Violet 
Jane,'  in  the  north  by  the  claim  worked  by  Merritt,  our  claim 
being  a  fraction  between  the  two  mentioned  claims,"  and  the 
record  shows  that  on  cross-examination  he  testified  as  follows: 

"Q.  Mr.  Lozar,  were  you  out  there  in  1898  when  the  Sunrise 
claim  was  originally  located! 

**A.    Yes,  sir. 

"Q.  You  knew  of  the  location  on  the  ground  of  the  Violet 
Jane  at  that  time,  didn't  yout 

' '  A.    Enow  about  the  location  t 

**Q.    Whatt 

^'A.    Not  about  the  location  of  the  Violet  Jane. 

**Q.  Didn't  you  know  that  in  1898,  when  you  went  out  there 
and  located  that  claim,  that  the  Violet  Jane  was  staked  there 
on  the  ground! 

"A.    Yes,  sir. 

"Q.  And  you  called  for  it  in  your,  original  notice  of  loca- 
tion, didn  't  you  ? 

"A.     That  is  the  Sunrise! 

''Q.  Yes;  but  look  here,  didn't  you  call  for  the  Violet  Jane 
in  the  Sunrise! 

"A.  I  don't  see  any  Violet  Jane  here.  Well,  that  is  adjoin- 
ing. 

"  Q.  I  see  it.  I  say  by  that  paper  you  knew  that  the  Violet 
Jane  was  there  on  the  ground! 

*'A.    Yes;  I  saw  some  stakes  there. 
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**Q.  Now,  in  1903,  when  you  changed  your  location,  so  as 
to  get  across  the  Violet  Jane,  you  knew  the  Violet  Jane  was 
staked  there  on  the  ground? 

**A.    Yes;  but  it  was  abandoned." 

Aside  from  the  foregoing  testimony,  no  effort  was  made  by 
the  plaintiff  to  prove  that  the  Violet  Jane  quartz  lode  mining 
claim  had  been  either  abandoned  or  forfeited  at  any  time;  he 
contending  at  the  trial  that  he  was  under  no  obligation  to  offer 
such  proof  until  after  the  defendants  had  established  a  valid 
location  on  their  part.  The  court  held  throughout  the  trial  that 
it  was  necessary  for  the  plaintiff  to  make  a  prima  facie  showing 
that  the  ground  was  open  to  location,  and  at  the  close  of  plain- 
tiff's case  the  defendants  made  the  following  motion  for  a  non- 
suit: ''Comes  now  the  defendant,  the  plaintiff  having  rested, 
and  moves  for  a  nonsuit  upon  the  ground  that  the  plaintiff  has 
failed  to  show  a  valid  location  of  the  area  in  conflict  herein  at 
the  time  when  the  ground  was  open,  unoccupied  mineral  lands 
belonging  to  the  United  States  and  subject  to  location  as  a  part 
of  the  Sunrise  quartz  lode  mining  claim.  This  motion  is  based 
upon  the  proposition  that  in  a  suit  in  support  of  an  adverse 
claim  the  burden  of  proof  is  upon  the  plaintiff  to  show  three 
facts :  First.  That  the  land  was  unoccupied  mineral  lands  at  the 
time  of  the  location  of  the  claim  by  the  plaintiff.  Second. 
"Where  it  appears  to  have  been  covered  by  a  location  notice,  the 
plaintiff  must  show  either  (a)  that  the  location  of  the  prior 
claim  was  void;  or  (b)  that  the  prior  claim  has  been  forfeited 
for  nonperformance  of  annual  labor;  (c)  a  valid  location  by 
plaintiff  at  a  time  when  the  ground  was  open,  the  burden  of 
proof  being  upon  the  plaintiff  to  establish  these  facts.  He  has 
failed  in  this  case  to  establish  either  one  of  the  three." 

The  position  taken  by  plaintiff's  counsel  in  resisting  the  mo- 
tion for  a  nonsuit  may  be  shown  by  the  following  extract  from 
the  record: 

"Defendants'  Counsel:  The  proposition  is  this:  You  do  not 
show  that  it  is  public  domain.    It  may  belong  to  someone  else. 

''Plaintiff's  Counsel:  Someone  else  should  show  it. 
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'*The  Court:  It  belongs  to  the  government.  It  may  belong  to 
someone  else.  Defendants  may  not  own  it  at  all,  and  yon  have 
got  to  prove  that  at  the  time  you  take  and  enter  upon  the  prop- 
erty that  it  is  public  domain  of  the  United  States,  free  and  clear 
from  any  claim  at  all.  That  you  haven't  proved,  although  you 
have  alleged  that  it  was  public  domain.  I  shall  grant  the  mo- 
tion for  a  nonsuit." 

We  are  satisfied  that  the  ruling  of  the  district  court  was  cor- 
rect. Plaintiff's  statement  that  the  Violet  Jane  claim  had  been 
abandoned  was  not  evidence  of  a  fact,  but  simply  the  conclusion 
of  a  la3anan,  an  interested  party.  The  case  of  Moffat  v.  Blue 
Biver  Gold  Excavating  Co.,  33  Colo.  142,  80  Pac.  139,  is  so  nearly 
identical  with  the  one  at  bar  that  we  quote  the  following  from 
the  opinion:  '^The  plaintiff  insists  that  unless  it  appears  from 
his  testimony  that  the  land  upon  which  he  made  a  discovery  was 
in  the  possession  of  another,  under  a  valid  and  subsisting  location 
or  entry,  his  case  was  made  out  when  proof  of  the  discovery 
and  location  was  made,  and  that  the  burden  of  showing  a  prior 
valid  location  was  cast  upon  the  defendant;  that,  after  the  de- 
fendant had  closed  its  case,  he  should  have  been  permitted  to 
show  abandonment  in  rebuttal.  This  we  do  not  regard  as  sound 
doctrine.  The  plaintiff  contested  the  issuance  of  patent  to  the 
defendant  upon  the  ground  that  he  had  the  legal  right  to  the 
premises  in  controversy  by  virtue  of  a  full  compliance  with  the 
law,  and  by  actual  prior  possession  of  the  ground  as  a  placer 
mining  claim  located  on  the  public  domain.  To  make  out  a 
prima  facie  case,  he  was  required  to  establish,  in  addition  to 
the  other  requirements  of  the  law,  that  the  ground  was  not  cov- 
ered by  a  prior  location,  or,  if  it  should  appear  from  his  testi- 
mony that  the  land  was  covered  by  a  prior  location,  that  such 
location  was  invalid,  that  the  claimant  had  forfeited  his  right  to 
the  land  by  failure  to  comply  with  the  law,  or  that  the  claim 
had  been  abandoned.  •  •  •  The  question  of  what  amount  of 
proof  is  necessary  in  an  adverse  suit  was  before  the  court  in  the 
case  of  Cleary  v.  Skiffick,  28  Colo.  362,  89  Am.  St.  Rep.  207,  65 
Pac.  59.    In  that  case  it  was  held :  ^  AH  the  acts  necessary  to  con- 
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stitute  a  valid  location  of  the  lode  claim  were  put  in  issue  by 
the  answer.  The  court  instructed  the  jury,  in  substance,  that  a 
location  of  a  mining  claim  must  be  made  upon  unoccupied  public 
domain;  but,  as  there  was  no  testimony  offered  on  the  part  of 
the  plaintiffs  to  prove  that  their  location  was  upon  unappropri- 
ated mineral  lands,  the  court  should  have  given  the  instruction 
requested  by  the  defendant,  and  advised  the  jury  that,  in  the 
absence  of  evidence  on  this  point,  the  plaintiff  could  not  recover.' 
Upon  the  authority  of  this  case,  the  district  court  properly 
granted  the  motion  for  nonsuit,  because  the  plaintiff  not  only 
failed  to  prove  that  the  land  was  open  to  location,  but  did  prove 
that  it  was  claimed  by  others,  that  location  certificates  had  been 
filed  in  the  recorder's  office  of  the  proper  county,  that  the  claims 
had  been  staked,  and  that  some  work  had  been  done  upon  them. 
His  proof,  then,  fell  far  short  of  showing  a  right  in  him  to  make 
the  location,  and  the  court  was  entirely  right  in  assuming,  for  the 
purposes  of  the  case,  that  the  land  was  covered  by  a  valid  and 
subsisting  location  or  entry ;  and  we  are  of  opinion  that,  when  it 
appears  from  the  testimony  of  the  plaintiff  in  an  adverse  suit 
that  the  land  in  controversy  was  at  the  time  the  plaintiff  initiated 
his  claim,  claimed  by  others,  and  there  is  some  evidence  of  a 
compliance  with  the  law  on  the  part  of  the  other  claimants,  the 
court  should  assume,  for  the  purposes  of  the  suit,  that  the  land 
is  covered  by  a  valid  and  subsisting  location  or  entry,  and  that 
the  plaintiff,  in  order  to  make  out  his  prima  facie  case,  must  show 
that  the  land  is  vacant  and  unappropriated." 

After  the  nonsuit  had  been  entered  against  the  plaintiff,  the 
defendants  proceeded  to  introduce  testimony  relative  to  the  loca- 
tion of  the  Violet  Jane  lode,  whereupon  plaintiff's  counsel 
claimed  the  right  to  interpose  objections,  cross-examine  witnesses, 
and  offer  testimony  in  rebuttal.  The  court,  however,  ruled  that 
plaintiff  was  a  stranger  to  the  proceedings  so  far  as  the  de- 
fendants' affirmative  case  was  concerned,  and  excluded  him  from 
further  participation  in  the  trial.  The  defendants  offered  in 
evidence  the  original  notice  of  location  of  the  Violet  Jane  quartz 
lode  mining  daim,  wherein  it  was  recited  that  the  locators 
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were  citizens  of  the  United  States,  and  thereupon  the  defendant 
Henry  Neill  testified  that,  when  the  amended*  location  was  made 
by  the  defendants,  they  were  both  citizens  of  the  United  States. 
The  court  afterward  ordered  the  entry  of  a  judgment  in  favor 
of  the  defendants  in  accordance  with  the  allegations  and  prayer 
of  their  answer,  and  from  that  judgment  plaintiff  has  appealed. 
Did  the  trial  court  err  in  excluding  the  plaintiff  from  the  case 
after  he  had  been  nonsuited)  We  think  not.  The  same  ques- 
tion arose  in  the  case  of  Moffat  v.  Blue  River  Oold  Excavating 
Co.,  supra,  and,  as  we  also  agree  with  the  conclusion  reached  by 
the  Colorado  court  on  that  branch  of  the  case,  we  again  quote 
from  the  opinion:  ** After  the  nonsuit  was  granted,  the  objection 
was  renewed;  and  the  court  overruled  the  objections  upon  the 
ground  that  the  plaintiff  waa  no  longer  interested  in  the  litiga- 
tion, and  was  not  in  a  position  to  make  the  objection.  The 
plaintiff  objected  to  several  of  the  instructions  given,  but  the 
court  held  that  he  was  not  a  party,  and  therefore  could  not 
object.  After  the  nonsuit  was  granted,  the  proceedings  became 
ex  parte;  and  it  is  not  material,  in  this  review  of  the  case,  to 
consider  any  other  question  than  that  presented  by  the  granting 
of  the  motion  for  nonsuit.  In  the  case  of  McMiUen  et  dl.  v. 
Ferrum  Mining  Co,,  32  Colo.  38,  105  Am.  St.  Rep.  64,  74  Pac. 
461,  it  was  said:  'A  number  of  rulings  of  the  district  court 
have  been  attacked  as  erroneous,  and  argued  by  counsel,  which, 
were  appellants  in  a  position  to  complain,  would  merit  most  care- 
ful consideration.  But,  since  we  have  reached  the  conclusion 
that  the  trial  court  was  right  when  it  instructed  the  jury  that' 
plaintiffs  were  not  entitled  to  recover,  because  they  had  not 
shown  a  valid  discovery  of  mineral  in  their  location,  it  follows 
that  many  of  the  rulings  attacked,  even  if  wrong,  are  not  preju- 
dicial to  plaintiffs,  and  we  therefore  determine  only  that  assign- 
ment relating  to  such  discovery,  as  it  is  the  only  one  of  which  they 
may  complain.'  The  language  thus  employed  is  peculiarly  ap- 
plicable to  the  case  now  before  us,  and  the  rule  of  practice  there 
announced  is  decisive  of  this  case,  in  so  far  as  it  relates  to 
questions  raised  after  the  motion  for  nonsuit  was  granted.     The 
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plaintiff  having  failed  to  establish  a  valid  discovery  and  location, 
the  court  properly  granted  a  nonsuit ;  and  he  was  not  prejudiced 
by  the  opening  remarks  of  counsel  to  the  jury  of  which  he  com- 
plains, nor  the  refusal  of  the  court  to  permit  him  to  introduce 
an  amended  location  certificate.'' 

It  is  urged  by  the  appellant  that  the  citizenship  of  the  locators 
of,  and  applicants  for  a  patent  to,  the  Violet  Jane  lode  claim  is  a 
fundamental  matter  to  be  considered  by  this  court  in  any  event ; 
but  the  record  shows  that  prima  facte  proof  of  citizenship  was 
actually  made  at  the  trial,  and  the  matter  of  pleading,  as  a 
foundation  therefor,  is  one  in  which  the  plaintiff  after  nonsuit 
had  no  interest.  While  the  trial  court  heard  the  defendants^ 
case  ex  parte,  the  presumption  is  that  all  proceedings  were  reg- 
ular and  the  judgment  correct. 

In  order  to  settle  the  practice  in  this  state,  we  hold  that  a 
nonsuit  is  proper  in  these  so-called  adverse  cases  where  the 
plaintiff  fails  to  establish  his  case,  and  that  after  such  nonsuit 
he  has  no  further  right  to  participate  in  the  trial.  These  cases 
are  somewhat  anomalous,  in  that  the  defendant  must  proceed  to 
introduce  testimony  in  support  of  his  claim,  even  though  the 
plaintiff  is  no  longer  his  adversary  and  the  United  States  gov- 
ernment is  not  a  party  to  the  action,  to  the  end  that  the  court 
may  determine  whether  either  party  is  entitled  to  a  patent.  In- 
asmuch as  the  legislative  assembly  in  1903  (Laws  2d  Extra.  Sess. 
1903,  p.  7),  revised  the  practice  so  that  nearly  all  equity  cases 
can  be  finally  disposed  of  by  one  appeal  to  this  court,  it  may  bo 
suggested  that  in  causes  like  the  one  at  bar  the  more  expeditious 
practice  would  be  that  trial  courts  should  not  order  nonsuits,  but 
should  hear  the  testimony  of  both  sides  so  that  but  one  trial 
would  be  necessary;  but  this  is  a  matter  for  the  legislature  to- 
regulate.     Courts  must  proceed  according  to  established  practice. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

Mb.  Chdep  Justioe  Bbantly  and  Mb.  Rustics  Holloway 
concur. 
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STATE  ex  BEL.  STIEFEL,  Relator,  v.  DISTRICT  COURT  bt 

AL.,  Respondents, 

(No.  2,578.) 
(Submitted  June  18,  1908.    Decided  June  25,  1908.) 

[96  Pac.  337.] 

Dismissal — Default — Judgment — Failure    to   Enter — Statutes — 
Mandamus. 

Dismissal — ' '  Final  Submission ' ' — Statutes.  • 

1.  Held,  under  the  rule  of  noscitur  a  socii^,  tbat  the  words  "final 
submission/'  found  in  section  1004,  Code  of  Civil  Procedure,  which 
provides  that  an  action  may  be  dismissed  hj  the  court  when,  after 
verdict  or  final  submission,  the  party  entitled  to  judgment  neglects  to 
demand  and  have  the  same  entered  for  more  than  six  months,  mean 
a  submission  which  is  the  equivalent  of  the  return  of  a  verdict,  and 
refer  to  that  state  of  the  case  when  a  judgment  may  rightfully  be 
demanded  as  of  course. 

Default — Right  to  Judgment. 

2.  A  default  is  an  admission  of  plaintiff's  ease,  stands  in  the  place  of 
a  trial  in  a  litigated  action,  has  the  same  effect  as  a  verdict,  and  is  a 
final  submission  of  the  case  as  against  the  defaulting  defendant;  hence, 
upon  default,  plaintiff  is  entitled  to  judgment  as  of  course,  to  the 
same  extent  as  though  defendant  had  defended  and  a  verdict  in  favor 
of  plaintiff  had  been  returned  upon  the  trial  of  the  cause. 

Parties  Defendant — Judgment  Against  One  or  More. 

3.  Where  several  defendants  are  jointly  and  severally  liable,  the  dis- 
trict court  may,  under  section  1002,  Code  of  Civil  Procedure,  enter 
judgment  against  one  or  more  of  them,  leaving  the  action  proceed 
against  the  others. 

Default — Failure  to  Enter  Judgment — Dismissal — ^Excuse  for  Delay. 

4.  The  fact  that  another  suit,  upon  the  same  causes  of  action  and 
between  the  same  parties,  is  pending  in  another  state  is  not  any  excuse 
for  failure  to  have  a  judgment  entered  within  six  months  after  the 
default  of  one  of  several  defendants,  so  as  to  prevent  a  dismissal. 

Same — Failure  to  Answer — ^Waiver. 

5.  Where  one  of  the  several  defendants  defaulted,  the  mere  fact 
that  one  of  his  codef endants  had  set  forth  facts  in  his  answer  which,  if 
true,  constituted  a  complete  defense  for  the  nonanswering  defendant  as 
well  as  for  the  one  answering,  did  not  deprive  the  court  of  the  right  to 
enter  a  judgment  by  default,  since  by  failure  to  answer  he  waived  the 
right  to  assert  a  defense,  and  no  one  else  could  interpose  it  for  him. 

Same — Failure  to  Enter  Judgment — ^Dismissal — ^Discretion. 

6.  Where  a  defaulted  defendant  presented  a  prima  facie  right  to 
have  the  cause  against  him  dismissed  for  failure  of  plaintiff  to  have 
judgment  entered  within  six  months  after  entry  of  default,  and  the 
plaintiff  did  not  offer  an^  valid  excuse  why  dismissal  should  not  be 
had,  there  was  not  anything  to  put  judicial  discretion  in  motion  (if 
such  a  motion  was  addressed  to  the  court's  discretion),  and  the  re- 
quest for  dismissal  should  have  been  granted. 

Discretion — How  Put  in  Motion. 

7.  Judicial  discretion  cannot  be  exercised  unless  there  be  facts  and 
eircumstances  to  put  it  in  motion. 
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Default — ^Failure  to  Enter  Judgment — ^Dismissal — ^Mandatory  Statute. 

8.  Held,  that  the  provision  of  section  1004,  Code  of  Civil  Procedure, 
that  an  action  **m&j"  be  dismissed  by  the  court  when  after  verdict 
or  final  submission  the  party  entitled  to  judgment  neglects  to  demand 
and  have  the  same  entered,  is  mandatory,  and  not  a  matter  addressed 
to  the  discretion  of  the  district  court. 

Dismissal — End  of  Litigation — Policy  of  Law. 

9.  The  policy  of  the  law  is  to  put  an  end  to  litigation  at  the  earliest 
possible  moment. 

Default — Failure      to      Enter      Judgment — Dismissal — Mandamus — ^When 
Proper   Remedy. 

10.  Where  two  and  one-half  yean  had  elapsed  since  plaintiff,  in  an 
action  against  several  defendants  (some  of  whom  were  nonresidents  of 
the  state  upon  whom  service  of  summons  could  not  be  had),  was  en- 
titled to  have  judgment  by  default  entered  against  one  of  them  (a 
resident),  but  none  had  been  demanded  or  entered,  and  where  it  ap- 
peared from  the  record  that  a  considerable  time  would  elapse  before 
a  final  judgment  could  be  entered,  if  it  ever  could  be  done,  mandamus 
was  the  proper  remedy  to  compel  the  court  upon  proper  motion  to  dis- 
miss the  case  against  the  defaulted  defendant,  since  appeal  from  the 
final  judgment  in  the  case  would  not  furnish  that  plain^  speedy  and 
adequate  remedy  contemplated  by  section  1962  of  the  Code  of  Civil 
Procedure. 

Original  application,  for  a  writ  of  mandamus  by  the  state,  on 
relation  of  E.  A.  Stiefel,  against  the  district  court  of  the  ninth 
judicial  district  and  W.  R.  C.  Stewart,  judge  thereof,  to  compel 
the  dismissal  of  a  case  against  relator  because  of  plaintiff's  fail- 
ure to  demand  and  have  entered  a  judgment  hy  default  within 
the  statutory  period.    Writ  granted, 

Messrs.  Walrath  dk  Patten,  and  Mr.  Walter  Aitken,  for  Relator. 

Messrs,  Hartman  dt  Hartman,  for  Respondents. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court 

Original  application  for  writ  of  mandamus.  From  the  afBda- 
vit  of  the  relator  it  appears  that  in  November,  1905,  an  action 
was  commenced  in  the  district  court  of  Oallatin  county  by  the 
Commercial  National  Bank  against  Harris  Kirk,  A.  L.  Love,  the 
relator,  E.  A.  Stief el,  C.  J.  Kirk,  and  C.  P.  Kirk ;  that  service  of 
summons  was  had  upon  the  defendants  Harris  Kirk,  Love,  and 
Stief  el;  that  thereafter,  in  December,  1905,  the  default  of  the 
defendant  Stief  el  for  want  of  an  appearance  was  duly  entered ; 
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that  in  March,  1908,  Stiefel  moved  the  district  court  to  dismiss 
the  action  as  against  him,  for  failure  on  the  part  of  the  plaintiff 
to  demand  and  have  entered  a  judgment  against  him  within  six 
months  after  his  default  was  entered.  This  motion  was  denied, 
and  the  application  was  thereupon  made  to  this  court  for  relief. 

In  response  to  the  alternative  writ  issued,  the  respondents  filed 
an  answer  admitting  the  allegations  of  the  afi&davit  material  to 
be  considered  here,  and  setting  forth  afBrmatively,  and  more  in 
detail,  facts  appearing  in  the  case  of  Bank  v.  Kirk  et  al.  It  ap- 
pears from  this  answer  that  the  defendants  C.  P.  Kirk  and  C. 
J.  Kirk  have  been  at  all  times  since  the  commencement  of  the 
action  nonresidents  of  this  state  and  residents  of  the  state  of 
Pennsylvania,  and  that  service  of  process  could  not  be  made 
upon  either  of  them  in  this  action ;  that  defendants  Harris  Elirk 
and  Love  appeared  by  demurrers ;  that  the  demurrers  were  over- 
ruled ;  that  the  defendant  Harris  Kirk  afterward  filed  an  answer, 
and  plaintiff  demurred  thereto ;  that  the  default  of  the  defendant 
Love,  for  failure  to  answer  within  the  time  allowed,  was  entered 
in  February,  1906;  that  another  action  by  the  same  plaintiff 
against  the  same  defendants  upon  the  same  causes  of  action  has 
been  commenced  in  the  state  of  Pennsylvania,  and  by  reason  of 
this  fact,  and  by  reason  of  certain  allegations  contained  in  the 
separate  answer  of  Harris  Kirk,  the  plaintiff  has  never  applied  to 
the  district  court  for  judgment  against  Stiefel  or  Love.  To  this 
answer  the  relator  interposed  a  general  demurrer,  and  the  pro- 
ceeding was  thereupon  submitted  for  determination.  The  case 
of  Bank  v.  Kirk  et  al.  was  brought  pursuant  to  section  451  of 
the  Civil  Code  of  1895,  as  amended  by  Session  Laws  of  1903,  p. 
45,  and  the  liability,  if  any,  of  the  defendants  is  joint  and  sev- 
eral. 

Section  1004  of  the  Code  of  Civil  Procedure,  among  other 
things,  provides:  "An  action  may  be  dismissed  or  a  judgment 
of  nonsuit  entered  in  the  following  cases:  •  •  •  (6)  By 
the  court,  when  after  verdict  or  final  submission,  the  party 
entitled  to  judgment  neglects  to  demand  and  have  the  same  en- 
tered for  more  than  six  months."    Applying  the  rule  of  noscitur 
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a  sociis,  the  words  ** final  submission,"  found  in  this  subdivision, 
mean  a  submission  which  is  the  equivalent  of  the  return  of  a 
verdict,  or,  in  other  words,  they  refer  to  that  state  of  the  case 
when  a  judgment  may  rightly  be  demanded,  as  of  course. 

In  McCallon  v.  Waterman,  1  Flip.  651,  Fed.  Cas.  No.  8675, 
it  is  said:  '*The  verdict  is  the  conclusion  of  the  trial.  It  is 
an  adjudication  of  the  questions  put  in  issue  by  the  pleadings, 
and,  unless  a  motion  in  arrest  or  for  a  new  trial  is  made,  the 
entry  of  a  judgment  follows  as  a  matter  of  course,  except  so 
far  as  the  assessment  of  damages  is  concerned.  A  default  has 
practically  the  same  effect  as  a  verdict.  Until  set  aside,  it  is 
a  final  determination  of  the  matters  set  up  in  the  declaration. 
•  •  •  The  default,  which  is  an  admission  of  the  plaintiff's 
case,  stands  in  the  place  of  a  trial  in  a  litigated  action,  which 
is  only  a  determination  of  the  issues  made  by  the  pleadings  of 
both  parties."  This  language  is  quoted  with  approval  in 
Hibemia  Savings  ds  Loan  Society  v.  Churchill,  128  Cal.  633, 
79  Am.  St.  Rep.  73,  61  Pac.  278. 

In  Johnson  v.  Pierce,  12  Ark.  599,  it  is  said:  **It  is  true  that, 
by  failing  to  defend,  the  defendant  admitted  the  truth  of  the 
allegations  contained  in  the  declaration — ^that  is,  he  admitted 
the  existence  of  every  fact  which  the  plaintiff  would  have  been 
called  to  prove  in  order  to  maintain  his  action,  because,  by  re- 
fusing to  make  an  issue  with  the  plaintiffs  upon  the  facts  set 
forth  by  them,  he  deprives  them  of  an  opportunity  of  making 
such  proof,  and  therefore  from  necessity  the  facts  must  stand 
admitted  upon  the  same  principle  that  whatever  is  not  traversed 
in  pleading  is  admitted." 

We  agree  with  the  conclusions  reached  by  these  courts.  Upon 
the  entry  of  StiefePs  default,  there  was  a  final  submission  of  the 
case  as  against  him;  that  is,  the  plaintiff  was  thereupon  en- 
titled to  judgment  as  of  course,  to  the  same  extent  that  it  would 
have  been  had  Stiefel  defended  and  a  verdict  in  favor  of  the 
plaintiff  had  been  returned  upon  the  trial  of  the  case. 

But  it  is  urged  that  a  court  ought  not  to  determine  a  case 
piecemeal  and  enter  up  several  judgments  when  one  would  be 
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ample,  and,  while  we  admit  the  force  of  the  argument  if  di- 
rected to  the  legislature,  we  cannot  concede  it  when  addressed 
to  a  court,  for,  while  the  legislature  might  have  provided  prop- 
erly for  but  one  judgment  in  any  case,  it  has  not  done  so.  Sec- 
tion 1002,  Code  of  Civil  Procedure,  particularly  clothed  the  dis- 
trict court  with  power  to  enter  more  than  one  judgment  in  a 
case  in  which  the  defendants  are  liable  jointly  and  severally. 
(See,  also.  State  ex  rel.  Heinze  v.  District  Court,  28  Mont.  227, 
72  Pac.  613.)  The  fact  that  another  action  between  the  same 
parties  is  pending  in  Pennsylvania  is  not  any  excuse  whatever 
for  the  failure  to  have  the  judgment  entered  in  the  district 
court  of  Gallatin  county. 

But  it  is  urged  with  great  emphasis  that,  since  the  defendant 
Harris  Kirk  has  set  forth  in  his  answer  facts  which,  if  true, 
constitute  a  complete  defense  for  Stiefel  as  well  as  himself,  the 
district  court  could  not  enter  a  judgment  against  Stiefel  by  de- 
fault. This,  however,  cannot  be  true.  In  City  of  Chicago  v. 
English,  198  111.  211,  64  N.  E.  976,  it  is  said:  "The  default  ad- 
mits every  material  and  traversable  fact  alleged  in  the  declara- 
tion." Stiefel  may  have  had  a  complete  defense,  but,  if  he 
voluntarily  chose  to  waive  it,  no  one  else  can  interpose  it  for 
him.  Counsel  for  respondents  cite  with  confidence  the  case  of 
Morse  v.  Callantine,  19  Mont.  87,  47  Pac.  635,  and  while  there 
is  language  found  in  the  opinion  which  at  first  blush  would  seem 
to  give  color  to  counsel's  contention,  we  think  a  consideration  of 
the  entire  case  will  disclose  the  fact  that  the  decision  is,  after 
all,  not  applicable  here,  notwithstanding  the  particular  phrase- 
ology employed.  All  that  is  determined  is  that,  since  Callantine 
presented  to  the  district  court  a  showing  of  due  diligence,  ex- 
cusable negligence  for  his  default,  and  tendered  an  answer  which 
contained  a  complete  defense,  the  district  court  ought  to  have 
vacated  the  judgment  and  set  aside  his  default,  and  we  under- 
take to  say  that  it  is  a  rule  of  practically  uniform  operation  in 
this  country  that,  to  secure  an  order  setting  aside  a  default, 
the  moving  party  must  show  (1)  due  diligence  in  making  his 
application,  (2)  excusable  negligence,  mistake,  or  inadvertence^ 
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and  (3)  a  good  defense  upon  the  merits.  It  requires  a  show- 
ing of  all  these  facts,  and  nothing  less  will  suffice.  Therefore, 
we  assert  with  confidence  that  if,  in  the  Morse-Cdllaniine  Case, 
Callantine  had  not  shown  excusable  negligence  and  due  dili- 
gence in  making  his  application,  this  court*  would  not  have  re- 
versed the  district  court,  even  though  his  codefendant,  Rul- 
ing, had  presented  an  answer  containing  a  defense  for  both  of 
them.  Therefore  the  mere  fact  that  the  defendant  Harris  Kirk 
has  presented  facts  which,  if  true,  will  constitute  a  complete 
defense  for  the  defendant  Stief el,  cannot  avail  Stiefel,  who  has 
voluntarily  waived  the  right  to  assert  such  a  defense  or  to  have 
it  asserted  for  him. 

It  did  not  require  any  judicial  determination  as  to  the  amount 
of  the  attorney's  fees  which  plaintiff  might  recover  as  against 
the  defendant  Stiefel,.  for,  under  a  rule  of  the  district  court, 
the  amount  of  the  attorney's  fees  in  default  cases  is  a  mere 
matter  of  mathematical  calculation. 

But  it  is  said  by  respondents  that  it  appears  from  the  face 
of  the  complaint,  in  the  case  of  Bank  v.  Kirk  et  oi.,  that  the 
plaintiff  is  not  entitled  to  a  judgment  as  against  any  of  the  de- 
fendants upon  its  seventh  cause  of  action.  Assuming  that  this 
is  so,  the  particular  amount  for  which  judgment  may  be  en- 
tered^is  not  the  determining  factor  as  to  when  the  cause  is 
finally  submitted  as  against  the  defaulting  defendant.  Under 
subdivision  6,  section  1004,  above,  it  was  the  duty  of  the  plain- 
tiff, within  six  months  after  Stiefel 's  default  was  entered,  to 
demand  and  have  entered  the  judgment  to  which  the  plaintiff 
was  entitled. 

It  is  further  contended  that  Stiefel 's  motion  to  have  the  case 
dismissed  as  to  him  was  one  addressed  to  the  sound  discretion 
of  the  trial  court,  and,  if  this  be  conceded  for  the  sake  of  argu- 
ment, stiU  it  is  elementary  that  there  must  have  been  some- 
thing to  move  the  court's  discretion.  In  State  ex  rel,  Robinson 
V.  Clements,  37  Mont.  96,  94  Pac.  837,  it  is  said:  "Discretion 
cannot  be  exercised  unless  there  be  facts  and  circumstances  to 
put  it  in  motion/'    Stiefel  presented  with  his  motion  a  prima 
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fade  right  to  have  the  caqse  dismissed  as  against  him,  and, 
unless  the  plaintiff  overcame  this,  the  motion  should  have  been 
granted.  In  our  opinion  there  was  not  any  valid  excuse  offered 
why  the  case  should  not  be  dismissed  as  against  Stief  eL  But 
we  do  not  concede  that  this  was  a  matter  addressed  to  the  dis- 
cretion of  the  trial  court.  In  our  opinion,  section  1004,  subdi- 
vision 6,  is  mandatory.  It  is  true  that  in  this  section  the  word 
^'may"  is  used,  but  that  is  not  decisive  of  the  question.  In  dis- 
cussing the  same  term,  employed  in  section  1158,  this  court,  in 
Montana  Ore  Pur,  Co,  v.  Lindsay,  25  Mont.  24,  63  Pac.  715, 
employed  this  language:  ''This  word  [may]  is  sometimes  per- 
missive only;  sometimes  it  is  imperative.  Legislative  intent 
determines  whether  it  is  directory  or  mandatory.  According  to 
its  natural  and  usual  signification,  the  word  'may'  is  enabling 
and  permissive  only,  and  so  it  must  be  interpreted  where  no 
right  of  or  benefit  to  the  public,  nor  right  of  persons  other  than 
the  one  upon  whom  the  permission  is  conferred,  depends  upon 
giving  to  it  the  obligatory  meaning;  but  the  word  is  interpreted 
to  mean  'shall'  or  'must',  whenever  the  rights  of  the  public  or 
of  third  persons  depend  upon  the  exercise  of  the  power  or  per- 
formanc^  of  the  duty  to  which  it  refers.  In  those  cases  where 
the  public  or  persons  possess  the  right  to  require  that  the  power 
conferred  by  the  word  'may'  be  exercised,  the  word  is  imper^ 
tive  and  mandatory,  being  the  equivalent  of  'shall'  or  'must.'  " 
And  again:  "The  provision  was  enacted  for  the  benefit  of  third 
persons  and  to  preserve  their  rights." 

If  the  plaintiff  may,  after  having  the  default  of  the  defend- 
ant entered,  delay  indefinitely  to  demand  judgment,  he  may 
literally  suspend  the  statute  of  limitations,  for  the  statute  would 
not  commence  to  run  until  the  entry  of  judgment.  It  is  mani- 
fest that  section  1004,  subdivision  6,  was  enacted  for  the  bene- 
fit of  the  defeated  or  defaulting  party,  and  to  prevent  the  sus- 
pension over  his  head  of  an  action  which  ought  to  be  ended.  The 
policy  of  the  law  is  to  put  an  end  to  litigation  at  the  earliest 
practical  moment.  At  the  expiration  of  six  months  from  the 
time  his  default  was  entered,  Stiefel  had  a  right  to  have  the 
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action  dismissed  as  against  him,  for  failure  of  plaintiff  to  de- 
mand and  have  entered  a  judgment.  {Franzman  v.  Davies,  32 
Mont.  251,  80  Pac.  251.) 

Finally,  it  is  said  that  mandamus  is  not  the  proper  remedy; 
that  the  defendant  Stiefel  has  a  plain,  speedy  and  adequate  rem- 
edy by  appeal  from  the  final  judgment  in  the  case  of  Bank  v. 
Kirk  et  al.  Of  course,  if  a  judgment  is  entered  in  that  case, 
the  action  of  the  district  court  in  overruling  Stiefel's  motion 
could  be  reviewed  on  appeal  from  that  judgment;  but  more 
than  two  and  one-half  years  have  elapsed  since  the  plaintiff  was 
entitled  to  judgment,  and  none  has  yet  been  entered,  and  upon 
this  record  it  appears  that  a  considerable  time,  at  least,  will 
elapse  before  any  judgment  can  be  entered,  if  it  can  ever  be 
done.  Where  the  relator  is  asking  for  something  to  which  he 
is  entitled  as  a  matter  of  right,  we  cannot  see  any  reason  what- 
ever for  denying  him  the  relief,  and  then  say  to  him:  **Wait 
until  a  judgment  is  entered,  then  appeal,  and  the  judgment 
will  be  reversed  as  it  was  in  Framman  v.  Davies,  above."  This 
case  strikingly  illustrates  the  necessity  for  the  rule  we  are 
adopting.  If  only  one  judgment  is  to  be  entered  in  the  case 
of  Bank  v.  Kirk  et  al,,  and  that  judgment  determine  the  rights 
of  all  the  parties,  then  it  is  apparent  that  there  may  never  be 
any  end  to  this  litigation,  and  that  such  judgment,  in  any 
event  cannot  be  entered  until  the  defendants  C.  P.  Kirk  and 
G.  J.  Kirl:  change  their  residence  from  Pennsylvania  to  Mon- 
tana, or  voluntarily  come  to  Montana  and  submit  to  the  juris- 
diction of  the  Gallatin  county  court.  Under  such  circumstances, 
we  do  not  think  that  the  appeal  furnishes  the  plain,  speedy  and 
adequate  remedy  contemplated  by  section  1962  of  the  Code  of 
Civil  Procedure. 

It  is  ordered  that  a  peremptory  writ  of  mandamus  issue,  di- 
recting the  respondents  to  set  aside  the  order  made  overruling 
the  relator's  motion,  and  to  dismiss  the  case  of  Bank  v.  Kirk  et 
al.,  as  against  the  defendant  E.  A.  Stiefel. 

Mb.  Chief  Justice  Bbantlt  and  Mb.  Justice  Smith  concur. 

Mont^   VoL   87—20 
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FLINNBE,  Appellant,  v.  McVAT,  Respondent. 

(No.  2,541.) 
(Submitted  June  18,  1908.    Decided  June  25,  1908.) 

[96  Pac.  340.] 

Beal  Property — Contract  to  Purchase — Transfer  of  Interest — 
Statute  of  Frauds. 

Beal  Property — Contract  for  Sale  of — How  Transferable. 

1.  Where  the  creation  of  an  interest  must  be  evidenced  by  a  writing, 
the  transfer  of  that  interest  must  likewise  be  so  evidenced. 

Same — Contract  for  Sale  of — Oral  Transfer — Invalidity. 

2.  F.  entered  into  a  written  agreement  with  K.  for  the  purchase  of 
certain  lands  from  the  latter.  Thereafter  F.  executed  a  power  of  at- 
torney to  his  son,  empowering  the  latter  to  sell,  assign  and  deliver  the 
contract  t6  defendant  McV.,  on  payment  of  $350.  The  attorney  in 
fact  transferred  the  contract  orally  to  defendant,  at  the  same  time 
delivering  to  him  the  contract.  K.  thereafter  refused  to  convey,  and 
plaintiff  brought  suit  to  recover  from  defendant  McV.  the  sum  of  $350. 
The  court  granted  a  nonsuit.  Held,  that  the  action  of  the  court  was 
correct,  inasmuch  as  the  interest  acquired  by  plaintiff  under  his  eon- 
tract  with  K.  constituted  an  equity  in  the  lands  in  question,  the  transfer 
of  which  was  a  grant  of  an  interest  in  real  property  and  which,  under 
Civil  Code,  section  2185,  could  only  be  made  m  writing;  and  that  there- 
fore the  verbal  transfer  by  the  attorney  in  fact,  even  though  accom- 
panied by  delivery  of  the  contract,  did  not  effect  a  legal  transfer. 

*   Things  in  Action — Oral  Assignment — Sufficiency. 

3.  Obiter:  Under  Civil  Code,  section  1351,  things  in  action,  or  rights 
arising  out  of  obligations,  are  assignable,  without  a  writing,  in  every 
ease  in  which  a  writing  is  not  expressly  required  by  statute.  Non- 
assignability is  the  exception. 

Appeal  from  District  Court,  Oallatin  County;  W.  B.  C. 
Stewart,  Judge. 

Action  by  John  Flinner  against  W.  B.  McVay  for  the  pur- 
chase price  of  an  assignment  of  a  contract  to  sell  land.  From 
a  judgment  of  nonsuit  and  an  order  denying  a  new  trial,  plain- 
tiflf  appeals.    Affirmed. 

Mr,  Walter  Aitken,  and  Mr.  B,  B.  Law,  for  Appellant. 

The  assignment  of  this  contract  was  not  an  attempt  to  con- 
vey any  interest  in  real  estate,  for  at  law  an  executory  contract 
of  sale  is  a  mere  agreement  which  does  not  affect  the  title. 
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(28  Am.  &  Eng.  Ency.  of  Law,  Ist  ed.,  p.  105,  sec.  8,  and 
note  2.)  And  even  in  equity,  if  the  contract  as  in  this  case, 
provides  that  a  conveyance  shall  be  made  when  the  purchaser 
performs  certain  acts,  the  equitable  title  does  not  vest  in  him 
until  he  complies  with  this  requirement.  {Chapell  v.  McKnight, 
108  111.  575.)  Such  a  contract  does  not  create  even  an  equitable 
title.  It  is  but  an  agreement  that  may  ripen  into  an  equitable 
title.  When  the  purchaser  performs  all  acts  necessary  to  en- 
title him  to  a  deed,  he  has  an  equitable  title  and  may  compel 
a  conveyance.  (Bishop's  Equity,  sec.  365.)  And  when  a  pur- 
chaser is  in  a  position  to  compel  a  conveyance  by  a  bill  in  chan- 
cery, he  then  holda  the  equitable  title.  Before  that  he  only  has 
a  contract  for  a  title  when  he  perfofms  his  part  of  the  agree- 
ment. (Chapell  V.  McKnight,  supra;  Sutherland  v.  Parkins,  75 
111.  338;  Warvelle's  Vendors,  p.  187,  sec.  2.)  So  that  the  as- 
signment of  such  a  contract  as  that  set  out  in  the  complaint 
was  not  an  assignment  of  an  interest  in  real  estate,  required  by 
the  statute  of  frauds  to  be  in  writing.  It  was  an  assignment  of 
a  mere  right  to  acquire  an  interest  in  real  estate. 

Messrs,  Hartman  dk  Hariman,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

It  is  alleged  in  the  complaint  herein  that  on  August  7,  1906, 
the  plaintiff  and  one  W.  P.  Knowlton  entered  into  a  contract, 
of  which  the  following  is  a  copy: 

"Belgrade,  Mont.,  Aug.  7th,  1906. 
"This  agreement  made  this  day  and  date  between  W.  P. 
Knowlton,  of  Belgrade,  Mont.,  party  of  the  first  part,  and  John 
Flinner,  of  Leav.,  Kans.,  party  of  the  second  part :  W.  P.  Knowl- 
ton,  party  of  the  first  part,  agrees  to  sell  and  convey  to  John 
Flinner,  party  of  the  second  part,  all  right  and  title  to  S.  % 
of  N.  E.  14  of  Sec.  16,  80a.;  S.  y2  of  N.  y2  of  Sec.  15,  160a.; 
S.  1/2  of  Sec.  15,  320a. ;  N.  W.  %  Sec.  22,  160a. ;  and  the  West 
^2  of  N.  E.  y^  of  Sec.  22,  80a— all  located  in  Town.  2  N.,  R. 
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5  E.,  in  Gallatin  Co.,  Mont.  Also  all  horses,  cattle,  harness, 
farm  machinery  and  all  other  articles  (except  house  furniture) 
upon  above-named  land  for  the  sum  of  ($25,000)  twenty-five 
thousand  dollars.  W.  P.  Knowlton,  party  of  the  first  part, 
agrees  to  accept  ($100)  one  hundred  dollars  as  part  payment, 
balance  of  ($24,900)  twenty-four  thousand  nine  hundred  dol- 
lars to  be  paid  on  or  before  Nov.  1st,  1906,  at  which  time  W. 
P.  Enowlton  agrees  to  transfer  to  John  Flinner  a  warranted 
deed  and  abstract  with  clear  title  to  said  land,  also  a  clear  title 
to  all  stock,  etc. 

*'W.  P.  KNOWLTON, 
*'JOHN  FLINNER." 

It  is  further  alleged  that  upon  the  signing  and  delivery  of 
this  contract  plaintiff  paid  to  Enowlton  $100  in  cash ;  that  there- 
after, on  October  29,  1906,  plaintiff,  with  the  knowledge  and 
consent  of  Knowlton,  sold  and  delivered  the  contract  and  as- 
signed all  of  his  rights  thereunder  to  defendant  for  a  considera- 
tion of  $350,  which  the  defendant  agreed  to  pay;  that,  relying 
upon  the  said  sale  and  assignment  of  the  contract  and  the 
promise  of  defendant,  the  plaintiff  refrained  from  asserting  any 
rights  thereunder;  that  under  and  by  virtue  of  the  assignment, 
the  land  and  other  property  to  be  conveyed  by  said  Knowlton 
to  plaintiff  as  in  the  contract  specified,  was  by  him  conveyed  to 
defendant,  who  thereby  received  the  benefits  which  had  accrued 
to  plaintiff  under  the  contract ;  and  that  defendant  having  failed 
to  pay  the  said  sum  of  $350,  there  is  now  due  and  owing  to 
plaintiff  from  him  said  amount.  Judgment  is  demanded  for 
the  same.  The  answer  denies  that  the  assignment  was  made 
as  alleged,  that  the  plaintiff  by  reason  of  it  refrained  from 
asserting  his  rights  under  the  contract,  that  the  defendant  ob- 
tained a  conveyance  to  himself  of  the  property  mentioned,  and 
that  there  is  due  plaintiff,  in  consideration  of  the  assignment, 
the  sum  of  $350  or  any  other  sum. 

At  the  close  of  plaintiff's  case  the  defendant  moved  for  a 
nonsuit,  which  was  granted,  and  judgment  was  entered  for  the 
defendant.    Plaintiff  has  appealed  from  the  judgment  and  an 
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order  denying  him  a  new  trial.  The  grounds  of  the  motion 
for  nonsuit  are,  substantially:  (1)  That  the  evidence  does  not 
show  that  the  plaintiff  ever  assigned  his  rights  under  the  eon- 
tract  to  defendant;  (2)  that  the  contract  could  not  be  assigned 
without  the  written  consent  of  Knowlton,  and  the  evidence  does 
not  show  that  such  consent  was  given;  (3)  that  on  November 
2,  subsequent  to  the  date  of  the  alleged  assignment,  the  plain- 
tiff received  the  contract  back  from  defendant  and  attempted 
to  enforce  it  in  his  own  behalf,  and  that  the  assignment,  if 
made,  was  revoked;  and  (4)  that  there  is  no  evidence  tending 
to  show  that  defendant  obtained  any  conveyance  from  Knowl- 
ton of  the  property  described  in  the  contract.  While  the  ques- 
tion presented  by  each  of  the  grounds  of  the  motion  is  sub- 
nodtted  for  decision,  the  principal  contention  is  as  to  whether 
the  facts  show  an  assignment  to  defendant  by  plaintiff  of  his 
right  under  the  contract.  A  solution  of  this  question  is,  in  our 
opinion,  determinative  of  these  appeals. 

The  plaintiff  resides  in  the  state  of  Kansas.  The  defend- 
ant and  Knowlton  reside  in  Gallatin  county,  some  miles  from 
Bozeman,  the  county  seat.  On  October  21,  a  few  days  before 
the  final  payment  was  to  be  made  under  the  contract,  the  de- 
fendant, having  knowledge  of  it,  approached  plaintiff's  son, 
William  A.  Flinner,  who  also  resides  in  Qallatin  county,  and 
asked  him  if  his  father  intended  to  take  the  Knowlton  farm. 
Flinner  replied  that  his  father  had  not  said  much  about  the 
matter  in  his  last  letter,  but  that  in  a  prior  letter  he  had  said 
that  he  had  made  arrangements  for  the  money  to  enable  him 
to  do  so.  Then  inquiry  was  made  by  defendant  whether  the 
father  would  sell  his  interest  in  the  farm.  This  question  Flinner 
could  not  answer.  Thereupon  defendant  asked  him  to  write  to 
his  father  to  conclude  the  purchase  and  to  state  to  him  that  de- 
fendant would  give  him  $250  for  his  bargain.  Flinner  then 
said  he  did  not  think  his  father  would  be  willing  to  send  out  to 
Montana  $24,900  to  make  final  payment  and  then  sell  for  so 
small  a  profit.  An  easier  way,  he  said,  would  be  for  the  de- 
fendant to  buy  the  contract  and  have  the  conveyance  made  di- 
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rectly  to  himself.  To  this  plan  the  defendant  assented,  offer- 
ing to  pay  $250  besides  the  $100  already  paid  by  the  plaintiff. 
On  the  evening  of  the  same  day  Flinner  wrote  to  plaintiff  to  as- 
certain his  wishes,  as  follows: 

''Belgrade,  Mont,  October,  1906. 
"Dear  Father:  Mr.  Boyd  McVay  was  here  to  day.  He  wants 
to  buy  the  contract  you  have  with  Perry  Knowlton  for  his 
farm.  He  offers  $250  and  your  $100  back,  making  $350  in  all. 
Now,  if  you  want  to  sell  for  that  small  amount  you  can  send 
me  the  contract  and  necessary  papers  and  I  will  turn  them 
over  to  Mr.  McVay.  Now  you  can  do  as  you  please  about  this, 
but  my  advice  would  be  not  to  take  this,  and  go  ahead  and 
buy  the  place  yourself,  because  you  can  make  more  money  out 
of  it.  Mr.  McVay  is  very  anxious  for  the  place,  and  you  might 
sell  to  him  later  on  for  a  better  price,  but  you  will  have  to  act 
pretty  quick  one  way  or  the  other  as  the  time  is  getting  close. 

"From  WILL/' 
To  this  letter  the  father  replied: 

"Leavenworth,  Kan.,  Oct.  26th,  1906. 
"Dear  Son:  Being  I  have  sent  the  agreement  and  not  signing 
it  I  hereby  send  power  of  attorney  for  you  to  execute  in  my 
place.  I  can  get  the  $10,000  from  the  Wulfekhuler  Bank  any 
time,  but  if  Mr.  McVay  will  do  as  you  say,  namely  the  $100  and 
$250,  he  may  have  the  Knowlton  farm. 

"Tours  respectfully, 

"JOHN  FLEWER." 

On  receipt  of  this  letter  Flinner  went  to  the  home  of  the  de- 
fendant, and,  finding  him  there,  went  with  him  to  see  Knowl- 
ton. Flinner  told  Knowlton  that  his  father  had  sold  his  in- 
terest to  defendant,  showing  his  father's  letter  and  power  of 
attorney.  After  reading  them  over,  Knowlton  said  to  defend- 
ant, "All  right;  I'll  meet  you  at  Bozeman  on  Thursday,"  that 
day  being  November  1.  After  leaving  Knowlton,  Flinner  de- 
livered the  contract,  his  father's  letter,  and  power  of  attorney 
to  defendant.     On  the  morning  of  November  1  defendant,  while 
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on  his  way  to  Bozeman  to  meet  Knowlton,  met  Flinner  and 
inquired  of  him  if  he  was  going  to  Bozeman.  Flinner  told  him 
that  he  was  not  unless  it  was  necessary.  Defendant  said  he  did 
not  think  it  necessary.  Flinner  then  said  that  he  would  be  in 
Belgrade  (a  viUage  near  by)  until  5  o'clock  in  the  afternoon 
and  that,  if  wanted,  he  could  be  reached  by  telephone.  Flinner 
heard  nothing  from  the  defendant  until  the  next  morning.  De- 
fendant then  informed  him  that  Ejiowlton  refused  to  make  the 
conveyance,  giving  no  reason  other  than  that  "he  did  not  have 
to."  He  thereupon  returned  the  papers  to  Flinner,  saying  to 
him  that  he  had  better  indorse  his  assignment  on  the  contract, 
which  he  did,  retaining  it  thereafter.  During  the  conversation 
and  after  the  papers  had  been  returned  to  the  possession  of  Flin- 
ner, the  defendant  told  Flinner  that  if  Knowlton  would  make 
the  conveyance  he  would  still  pay  the  plaintiff  $350,  as  he  had 
agreed. 

The  foregoing  is  the  substance  of  the  statement  of  William 
Flinner  on  his  examination  in  chief.  Upon  his  cross-examina- 
tion he  stated,  in  substance,  that  defendant's  proposition  to 
him  was  to  pay  for  the  contract,  if  he  could  get  the  place.  Else- 
where he  stated  that  defendant  was  to  pay  his  father  $250  for 
his  interest  in  the  land;  that  he  offered  this  for  the  bargain. 
Being  asked  directly:  "Do  you  say  now  that  you  sold  him  the 
contract  and  it  was  understood  distinctly  between  you  that  he 
was  to  buy  the  contract  and  paying  $350  irrespective  of  whether 
Perry  Knowlton  would  make  the  deed  to  him  or  not?"  he  re- 
plied, "Just  as  I  said  before;  he  said  he  would  pay  $350  if  he 
got  the  place."  The  foregoing  is  all  the  testimony  touching 
the  terms'  of  the  contract. 

It  appears  from  other  evidence  that  later  in  November  the 
defendant  entered  into  negotiations  with  Knowlton  for  a  pur- 
chase of  a  portion  of  his  lands.  These  negotiations  resulted  in 
a  sale  by  him  (Biiowlton)  to  defendant  of  about  seven  hundred 
acres  of  land,  including  a  portion  of  the  lands  described  in  the 
contract  between  the  plaintiff  and  Knowlton,  but  no  personal 
property.    The  power  of  attorney  referred  to  was  properly  exe- 
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cuted  and  acknowledged,  and  authorized  William  A.  Flinner, 
for  and  on  behalf  of  John  Flinner  ''to  sell,  assign  and  deliver 
the  contract  for  purchase  of  land  from  Perry  Knowlton." 

It  is  di£Scult  to  gather  from  the  statements  of  this  witness 
whether  defendant  was  to  take  an  assignment  of  the  contract 
at  the  price  of  $350,  with  the  proviso  that  payment  should  be 
made  only  in  case  he  obtained  a  conveyance  from  Knowlton,  or 
whether  he  was  to  pay  $350  absolutely  for  an  assignment  of 
Flinner 's  rights  under  the  contract.  Taking  the  most  favorable 
view  of  the  evidence  and  adopting  the  latter  as  the  understand- 
ing and  purpose  of  the  parties,  it  fails  to  make  out  a  prima  facie 
case  in  favor  of  the  plaintiff.  Assuming  that  Knowlton's  writ- 
ten assent  to  the  assignment  was  not  necessary  in  order  to  sub- 
stitute defendant  to  all  the  plaintiff's  rights,  still  the  substitu- 
tion was  not  legally  made,  because  William  A.  Flinner  did  not 
execute  the  power  granted  by  his  father,  so  as  to  make  it  effec- 
tive. 

The  interest  acquired  by  the  plaintiff  under  the  contract  was 
a  right  to  have  a  conveyance  of  the  land  to  himself.  It  was 
an  equity  in  the  land — a  valuable  right.  The  grant,  assign- 
ment, or  transfer  of  this  character  of  interest,  by  whatever  name 
the  act  of  the  parties  may  be  called,  is  a  grant  of  an  interest  in 
real  property,  and  is  not  valid  unless  made  in  conformity  with 
the  requirements  of  the  statute.  (Civ.  Code,  sec.  2185.)  The 
plaintiff,  by  tendering  the  final  payment,  would  have  been  in 
position  to  demand  and  enforce  a  conveyance  from  Ejiowlton. 
William  A.  Flinner  was  armed  with  authority  by  the  plaintiff 
to  substitute  defendant  to  this  right,  and  thus  clothe  him  with 
plaintiff's  equity;  yet,  by  failing  to  make  the  transfer  in  writ- 
ing, he  failed  to  put  defendant  in  such  a  position  that  he  could 
tender  the  payment  and  demand  a  conveyance.  The  verbal 
transfer,  accompanied  by  a  delivery  of  the  contract,  did  not 
accomplish  this  purpose.  Defendant,  therefore,  got  nothing, 
even  though  it  be  conceded  that  both  William  A.  Flinner  and 
defendant  were  of  the  opinion — ^which  no  doubt  was  the  fact — 
that  the  requirements  of  the  law  had  been  fully  met. 
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While  there  is  some  diversity  of  opinion  among  the  courts  of 
the  different  states  as  to  whether  the  statute  applies  to  assign- 
ments of  such  contracts,  it  is  the  general  rule,  based,  as  we 
think,  upon  correct  reasoning,  that  where  the  creation  of  an 
interest  must  be  evidenced  by  a  writing,  the  transfer  of  that 
interest  must  likewise  be  evidenced  by  writing.  (Arden  v. 
Brown,  4  Cranch  C.  C.  121,  1  Fed.  Cas.  No.  510,  p.  1091; 
Smith  V.  Clarke,  7  Wis.  468;  Whitney  v.  State  Bank,  7  Wis. 
520;  Abbott  V.  Baldwin,  61  N.  H.  583;  Wilkie  v.  Womble,  90  N. 
C.  254 ;  Love  v.  Cobb,  63  N.  C.  324 ;  Bowser  v.  Cravener,  56  Pa. 
132 ;  Connor  v.  Tippett,  57  Miss.  594 ;  20  Cyc.  219 ;  Smith  oa 
the  Law  of  Fraud,  sec.  367.) 

Counsel  have  devoted  considerable  space  in  their  brief  to  ft 
discussion  of  the  assignable  character  of  the  contract.  It  is 
argued  that  it  was  assignable,  and,  since  this  is  so,  it  could  be 
assigned  by  mere  delivery.  The  question  here  is  not  whether 
such  contracts  are  assignable.  That  things  in  action,  or  righta 
arising  out  of  obligations,  are  assignable  is  the  general  rule. 
(Civ.  Code,  sec.  1351.)  Nonassignability  is  the  exception.  The 
transfer  may  be  made  without  writing  in  every  case  in  which 
a  writing  is  not  expressly  required  by  statute.  (Civ.  Code,  sec. 
1450.)  But  section  2185,  supra,  is  such  express  requirement,, 
applicable  to  the  right  here  involved. 

We  have  assumed  that  the  evidence  justifies  the  conclusion 
that  the  result  of  the  transaction  was  an  attempted  absolute 
sale,  by  the  plaintiff  to  defendant,  of  his  rights  under  the  con- 
tract. There  is  a  strong  presumption,  however,  that  the  under-^ 
standing  was,  that  the  stipulated  price  for  the  transfer  was: 
to  be  paid  only  upon  the  condition  that  the  defendant  secured 
the  conveyance.  This  conclusion  is  justified  by  the  fact  that 
William  A.  Flinner  stated  on  his  cross-examination  that  thia 
was  the  contract,  and  the  fact  that  when  the  papers  were  de- 
livered to  the  defendant,  payment  was  not  demanded.  It  alsa 
finds  support  in  the  fact  that  when  the  defendant  ascertained 
that  Bjiowlton  would  not  make  the  conveyance  to  him,  he  de- 
livered the  papers  to  William  A.  Flinner,  who  received  them 
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without  objection.  The  fact  that  after  the  lapse  of  the  con- 
tract defendant  purchased  from  Knowlton  a  part  of  the  lands 
<;overed  by  it  is  of  no  significance.  Having  failed  to  gain  sub- 
stitution to  the  rights  of  the  plaintiff  under  the  assignment,  and 
after  the  contract  of  plaintiff  with  Knowlton  had  lapsed,  de- 
fendant was  at  liberty  to  negotiate  a  purchase  of  the  lands  de- 
scribed in  the  contract,  or  any  portion  of  them. 

We  are  of  the  opinion  that  the  court's  action  in  sustaining 
the  motion  for  nonsuit  is  justified  upon  the  first  ground-  Such 
being  the  case,  it  is  not  necessary  to  discuss  the  questions  raised 
by  the  other  grounds. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Justice  Holloway  and  Mb.  Justice  Smith  concur. 

Behearing  denied  July  18,  1908. 


STATE,  Appellant,  v.  CLEMENTS,  Respondent., 

(No.  2,637.) 
(Submitted  June  25,  1908.    Decided  July  8,  1908.) 

[96  Pac.  498.] 

Criminal  Law — Banks  and  Banking — Making  False  Report — 
Capital  Stock — Payment  in  Money. 

1.  Defendant,  as  cashier  and  manager  of  a  foreign  banking  eorxx)ra- 
tion  doing  business  in  this  state,  made  a  report  of  the  financial  condi- 
tion of  the  concern,  as  required  bj  Laws  of  1901,  page  150,  to  the 
effect  that  the  amount  of  its  capital  stock  ^'actuallj  paid  in''  was 
^100,000.  The  information  filed  under  the  provisions  of  section  988, 
Penal  Code,  alleged  this  statement  to  be  false  in  that  no  more  than 
$5,000  had  ever  been  paid  in  cash,  the  balance  having  consisted  of  promis- 
sory notes.  Held,  that  under  the  statutes  of  this  state  the  capital 
stock  of  a  foreign  corporation  may  consist  in  whole  or  in  part,  of 
fiomething  other  than  money;  and  that  the  state,  having  failed  to  sus- 
tain the  burden  of  proving  that  the  capital  stock  of  the  corporation  in 
question  had  not  been  paid  in  money  or  any  other  property,  an  order 
directing  a  verdict  of  acquittal  was  proper. 
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Appeal  from  District  Court,  Silver  Bow  County;  Geo.  M. 
Bourquirif  Judge. 

A.  B.  Clements  was  charged  with  willfully  signing  and  veri- 
fying a  false  written  report  of  the  affairs  of  a  foreign  bank- 
ing corporation.  From  an  order  directing  an  acquittal^  the  state 
appeals.     Affirmed. 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W.  H.  Poor- 
man,  Assistant  Attorney  General,  for  Appellant. 

A  banking  institution  is  not  authorized  to  accept  the  indi- 
vidual notes  of  its  directors  and  shares  of  stock  of  some  other 
corporation  as  and  for  the  capital  stock  of  the  bank ;  the  author- 
ities are  to  the  contrary.  (Civ.  Code,  sees.  570,  591;  Criswell 
T.  Montana  Cent.  By.  Co.,  18  Mont.  167,  44  Pac.  525,  33  L.  R. 
A.  554 ;  Iron  Silver  M.  Co.  v.  Cowie,  31  Colo.  450,  72  Pac.  1067 ; 
State  ex  rel.  University  etc.  v.  Nichols  (Wash.),  94  Pac.  196; 
Smith  V.  Pacific  V.  &  P.  Works,  145  Cal.  352,  104  Am.  St.  Eep. 
42,  78  Pac.  550 ;  First  Nat.  Bank  v.  Ounhus,  133  Iowa,  409,  110 
N.  W.  611,  9  L.  B.  A.,  n.  s.,  471 ;  Coddington  v.  Canaday,  157 
Ind.  243,  61  N.  B.  567.) 

Subscriptions  of  stock  are  supposed  to  be  paid  in  money  (2 
Thompson  on  Corporations,  sees.  1606-1616),  and  the  taking  of 
jt  note  therefor  is  not  payment  and  does  not  extinguish  the  pre- 
existing indebtedness ;  at  least,  in  the  absence  of  a  special  agree- 
ment to  that  effect.  {Borland  v.  Nevada  Bank,  99  Cal.  89,  37 
Am.  St.  Rep.  32,  33  Pac.  737 ;  Tolman  v.  Smith,  85  Cal.  280,  24 
Pac.  743;  Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  521;  Dodge  v. 
Emerson,  131  Mass.  467.)  "Actual"  means  real,  truly,  abso- 
lutely, positively,  not  conditionally.  ''Paid  in"  means  abso- 
lute payment,  not  a  mere  promise  to  pay.  Hence  the  phrase 
^'actually  paid  in"  can  only  mean  absolute  and  unconditional 
payment.  {Bailey  v.  Pittsburgh  Co.,  69  Pa.  St.  ^ly Johnson 
V.  McDonald,  2  Abb.  Pr.  290 ;  EoUiday  v.  Union  etc.  Paper  Co., 
3  Colo.  343;  Crouch  v.  First  Nat.  Bwnk,  156  IlL  342,  40  N.  B. 
974.) 
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Mr.  E.  E.  Brennan,  for  Bespondent. 

MR.  JUSTICE  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  state  from  an  order  directing  a  ver- 
dict of  acquittal. 

The  Aetna  Banking  and  Trust  Company  was  a  foreign  cor- 
poration doing  business  in  this  state,  and  having  its  principal 
office  or  place  of  business  in  this  state,  in  the  city  of  Butte.  The 
defendant  appears  to  have  been  one  of  the  incorporators  of  the 
concern,  and  was  its  principal  bookkeeper,  cashier,  and  manager. 
It  is  charged  that  the  defendant  **did  willfully,  unlawfully^ 
feloniously,  intentionally  and  knowingly  concur  in  making,  exe- 
cuting, signing  and  verifying  a  certain  written  report  and  state- 
ment of  the  affairs  and  pecuniary  condition  of  the  said  corpora- 
tion." The  entire  report  is  then  set  forth;  but  the  material 
statement  which  it  is  alleged  was  false  is  the  following:  ''(3) 
The  amount  of  the  capital  stock  actually  paid  in  is  $100,000.'^ 
It  is  alleged  that  the  defendant  knew  this  statement  to  be  false, 
and  that  not  more  than  $5,000,  if  any,  of  the  capital  stock  of 
said  concern  had  ever  been  paid  in. 

Upon  the  trial  it  appeared  from  the  testimony  of  the  state's, 
witnesses  that  the  Aetna  Banking  and  Trust  Company  was  in- 
corporated under  the  laws  of  West  Virginia  in  1901,  with  a 
capital  stock  of  $100,000,  by  persons  residing  in  Butte.  In 
June,  1901,  a  certified  copy  of  the  articles  of  incorporation  was 
filed  in  the  office  Of  the  county  clerk  and  recorder  of  Silver  Bow 
county.  In  July,  1901,  the  defendant,  Clements,  paid  on  ac- 
count of  his  subscription  to  the  capital  stock  the  sum  of  $2,500 
in  cash,  but  on  the  same  day  withdrew  the  cash,  and  substituted 
his  individual  note  for  an  equal  amount.  There  were  not  any 
other  subscriptions  to  the  capital  stock  until  in  August,  1901, 
when  Clen^ents  deposited  his  individual  note  for  $97,500,  and 
this  was  credited  to  the  capital  stock.  In  March,  1902,  these 
two  notes  of  Clements  were  displaced  by  three  promissory  notes 
of  F.  Augustus  Heinze,  aggregating  $46,000,  one  note  of  Julia 
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H.  Clements  for  $7,800  and  four  hundred  and  sixty-two  shares 
of  the  capital  stock  of  the  Aetna  Savings  and  Trust  Company, 
which  were  given  a  valuation  of  $46,200.  The  foregoing  is  the 
history  of  the  capital  stock  fund  of  the  concern  up  to  the  time 
the  report  was  filed,  containing  the  declaration  that  "the  amount 
of  the  capital  stock  actually  paid  in  is  $100,000."  Upon  the 
conclusion  of  the  state's  case  the  district  court  directed  the 
jury  to  return  a  verdict  of  not  guilty  as  against  the  defendant, 
for  the  reason  that  the  state  had  failed  to  show  that  the  declara- 
tion contained  in  the  report  was  not  true. 

The  prosecution  was  conducted  under  the  provisions  of  sec- 
tion 988  of  the  Penal  Code,  which  reads  as  follows:  ** Every  di- 
rector, oflScer,  or  agent  of  any  corporation  or  joint-stock  asso- 
ciation, who  knowingly  concurs  in  making,  publishing  or  post- 
ing any  written  report,  exhibit  or  statement  of  its  affairs  or 
pecuniary  condition,  or  book  or  notice  containing  any  material 
statement  which  is  false,  or  refuses  to  make  any  book  or  post 
any  notice  required  by  law,  in  the  manner  required  by  law,  other 
than  such  as  are  mentioned  in  this  chapter,  is  guilty  of  a  felony." 
There  is  not  any  question  but  what  the  case  falls  within  the 
provisions  of  this  section,  and  the  only  matter  for  determination 
is:  Does  it  appear  from  the  evidence  that  the  statement  was 
false  t  The  attorney  general  insists  that  the  statement  means 
that  the  entire  capital  stock  of  $100,000  had  been  paid  in  cash ; 
while  the  defendant  insists  that  the  statement  was  literally  true, 
and  that  it  was  not  necessary  for  the  capital  stock  to  be  paid 
in  money. 

While  some  of  the  courts  hold  that  subscriptions  to  the  caj)- 
ital  stock  of  a  corporation  must  be  paid  in  money,  the  decided 
weight  of  authority  appears  to  be  to  the  contrary.  Seymour 
D.  Thompson,  the  author  of  Thompson  on  Corporations,  is  also 
the  author  of  the  article  on  ''Corporations"  found  in  Cyc. 
Practically  all  of  volume  10  is  given  over  to  this  article,  which 
contains  the  citations  of  the  latest  decided  cases,-  as  well  as  the 
author's  opinion  upon  the  various  questions  discussed.  Upon 
the  subject  now  under  consideration,  the  learned  author  says: 
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**  Where  the  charter  or  governing  statute  does  not  require  pay- 
ment in  cash,  then  the  shares  may  be  paid  for  in  such  prop- 
erty as  the  corporation  would  have  occasion  to  buy,  at  a  fair 
valuation,  provided  the  transaction  is  in  good  faith."  (10  Cyc. 
471.) 

**Even  where  the  charter,  statute,  or  other  governing  instru- 
ment, by  its  terms,  requires  payment  in  money,  yet,  unless  the 
language  is  such  as  to  import  a  prohibition  of  anything  but 
money,  the  courts  are  generally  agreed  that  pajonent  may  be 
made  in  any  kind  of  property  or  services  which  the  corporation 
may  lawfully  purchase  in  the  prosecution  of  its  business,  pro- 
vided it  be  done  in  good  faith,  and  provided  such  property  or 
services  be  conveyed  or  rendered  at  a  fair  valuation.  The  rea- 
son is  that  the  law  does  not  require  the  parties  to  go  through 
the  vain  transaction  which  would  be  exhibited  if  the  subscriber 
should  pay  for  his  shares  in  cash,  and  if  the  corporation  should 
hand  back  the  cash  in  purchasing  from  the  subscriber  such 
property  as  the  corporation  might  wish  to  buy  from  him;  or 
what  would  be  the  equivalent  of  such  a  transaction,  that  there 
should  be  a  mere  exchange  of  checks  between  the  parties."  (10 
Cyc.  472.) 

**The  officers  of  a  corporation  being  trustees  for  its  share- 
holders, and  in  a  sense  for  its  creditors,  their  trust  cannot  be 
defeated  by  anything  short  of  actual  payment  for  shares  in  good 
faith.  This  payment  need  not  always  be  in  money ;  but  the  rule 
is  that,  *if  a  man  contracts  to  take  shares,  he  must  pay  for 
them,  to  use  a  homely  phrase,  *'in  meal  or  in  malt."  He  must 
either  pay  in  money  or  in  money's  worth.  If  he  pays  in  one 
or  the  other,  that  will  be  a  satisfaction.'  "     (10  Cyc.  472.) 

''Within  the  rule  already  stated,  a  payment  of  shares  may  be 
made  in  any  kind  of  property  which  the  corporation,  under  its 
charter  or  governing  statute,  may  take  and  hold ;  in  any  services 
such  as  it  might  lawfully  contract  for ;  or  in  any  solvent  credits 
which  it  might  lawfully  acquire.  It  may  be  made  in  land,  labor, 
materials  useful  for  its  busi  ess,  or  in  satisfaction  of  damages  or 
other  liabilities.    In  the  absence  of  a  statutory  prohibition,  the 
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shares  of  a  corporation  may  be  paid  for  in  any  kind  of  prop- 
erty, labor,  services,  or  other  commodity,  such  as  the  corporation 
might  lawfully  receive  and  pay  for  in  money."  (10  Cyc.  479.) 
The  authorities  in  support  of  these  terts  are  altogether  too  num- 
erous to  be  reproduced  here. 

But  aside  from  the  general  rules  governing  cases  of  this  char- 
acter, there  is  throughout  our  statutes  a  well-defined  inference, 
to  say  the  least,  that  the  capital  stock  of  a  corporation  of  this 
character  may  consist,  in  whole  or  in  part,  of  something  other 
than  money.  The  first  of  these  statutes  made  its  appearance 
in  1879.  (Laws  Extra  Sess.  11th  Ter.  Leg.  Assembly,  p.  8.)  It 
is  there  provided  that  all  foreign  corporations  or  joint-stock 
companies,  before  doing  business  in  this  territory,  shall  file  in 
the  office  of  the  secretary  of  the  territory  and  the  county  clerk 
of  the  county  wherein  the  business  is  to  be  conducted  a  verified 
statement  showing:  **•  •  •  (2)  The  amount  of  capital 
stock.  (3)  The  amount  of  its  capital  stock  actually  paid 
in,  in  money.  (4)  The  amount  of  its  capital  stock  paid  iu^ 
in  any  other  way,  and  in  what."  These  provisions  were  car- 
ried into  the  Compiled  Statutes  of  1887  as  sections  442  to  445,, 
Fifth  Division,  General  Laws,  and  into  the  Civil  Code  of  1895,  as 
sections  1030  to  1038,  and  into  the  amendment  of  1901.  (Laws 
1901,  p.  150.)  The  amendment  of  1901  was  in  force  at  the  time 
the  report  was  made  by  the  defendant.  The  foregoing  statutes 
refer  to  foreign  corporations  generally.  Section  410  of  the  Civil 
Code,  which  refers  to  domestic  corporations,  except  such  as  are 
elsewhere  provided  for,  is  direct  authority  for  the  receipt,  by  a 
corporation,  of  mines,  manufactories,  and  other  like  property  in 
payment  of  the  capital  stock,  and  such  stock  shall  be  deemed 
fully  paid-up  stock. 

With  these  provisions  before  us,  we  certainly  cannot  say  that 
in  Montana  it  is  the  rule  that  the  capital  stock  of  a  corporation 
shall  be  deemed  to  be  paid  for  in  money,  except  in  those  cases 
where  there  is  direct  legislative  declaration  to  that  efifect.  There 
cannot  be  even  a  presumption  indulged  in  favor  of  such  a  rule. 
We  have  had  for  some  time  special  statutes  governing  the  organ- 
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ization  of  bank  and  trust  companies,  and  possibly  other  corpora- 
tions; but  they  had  reference  only  to  domestic  concerns.  An 
abortive  attempt  was  made  by  the  legislature  in  1905  to  correct 
the  abuses  which  had  arisen  under  the  general  laws  relating  to 
foreign  corporations  doing  business  in  this  state ;  and  finally,  in 
1907,  the  Tenth  Legislative  Assembly  seems  to  have  made  pro- 
vision by  which  high  financiering  of  the  character  conducted  by 
the  defendant  will  hereafter  be  made  impossible.  The  enact- 
ment of  this  statute  is  not  of  any  avail  here,  however,  for  at 
the  time  Clements  made  the  report  there  was  not  any  statute  in 
force  requiring  the  capital  stock  of  the  Aetna  Banking  and 
Trust  Company  to  be  paid  in  cash,  while  every  inference  to  be 
drawn  from  the  laws  is  that  such  capital  stock  might  be  paid 
in  something  else  than  money.  Under  these  circumstances,  when 
the  state  charged  that  the  report  contained  a  false  statement  re- 
specting the  amount  of  the  capital  stock  actually  paid  in  it  as- 
sumed the  burden  of  proving  that  the  capital  stock  had  not  been 
paid  either  in  money  or  any  other  property,  such  as  the  corpora- 
tion might  have  received  for  its  capital  stock,  and,  having  failed 
to  do  this,  the  order  directing  a  verdict  of  acquittal  was  proper. 

If  it  be  suggested  that,  by  failing  to  specify  what  portion  of 
the  capital  stock  of  this  bank  had  been  paid  in  something  other 
than  cash,  the  defendant  thereby  manifested  his  purpose  to  have 
the  public  believe  that  the  full  amount  of  $100,000  had  actually 
been  paid  in  money,  it  is  sufficient  to  say  that  the  state  did  not 
proceed  upon  that  theory,  for  there  is  not  any  allegation  in  the 
information  that  in  making  the  statement,  'Hhe  amount  of  the 
capital  stock  actually  paid  in  is  $100,000/'  the  defendant  meant 
thereby  that  it  had  been  paid  in  cash. 

We  find  no  error  in  the  record.     The  order  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bsantlt  and  Mb.  Justiox  Smith  concur. 
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JACOBS,  Appellant,  v,  JACOBS  MERCANTILE  CO.  bt  al.. 

Respondents. 

(No.  2,579.) 
(Submitted  June  29,   1908.     Decided  Julj  18,  1908.) 

[96  Pac.  723.] 

Receivers — Vacation  of  Order  Appointing — Appeal — Waiver — 
Appointment  —  Insufficient  Grounds  —  Evidence  —  Review — 
Power  of  Appointment — How  to  he  Exercised. 

Beceivers — Appointment  Without  Notice — ^Vacation  of  Order — ^Renewal  of 
Motion — Appeal — Waiver. 

1.  Where,  immediately  after  the  vacation  of  an  order  appointing 
a  receiver,  without  notice,  plaintiff  filed  an  amended  complaint  and 
made  a  second  motion  for  the  appointment  of  such  an  of&cer,  and  upon 
the  hearing  of  that  motion  the  facts  in  the  case  were  disclosed  to  the 
court  and  the  motion  denied,  she,  by  making  the  second  motion  and 
showing  the  facts,  waived  any  right  she  may  have  had  to  complain  of 
the  action  of  the  court  in  vacating  the  first  order,  even  assuming  that 
she  had  made  allegations  sufiicient  in  her  first  complaint  to  entitle  her 
to  the  appointment  of  a  receiver  without  notice. 

Same — ^Befuial  to  Appoint — Trivial  Grounds. 

2.  On  an  application  of  a  stockholder  in  a  mercantile  corporation  for 
the  appointment  of  a  receiver  for  the  concern  a  court  of  equity  would 
not  be  justified  in  attaching  any  importance  to  such  trivial  matters, 
standing  alone,  as  that  an  assistant  manager  had  taken  two  skirts  of 
the  value  of  $5.50  each  from  the  stock  and  had  neglected  to  either  pay 
for  the  same  or  have  them  charged  to  himself,  that  he  had  paid  a  per- 
sonal claim  of  $1.80  out  of  the  company's  funds  without  charging  the 
same  to  his  account,  and  that  he  appropriated  a  cord  of  wood  of  the 
value  of  $6.00,  belonging  to  the  corporation,  without  paying  for  it. 

Same — ^Appointment — Insufficient  grounds. 

3.  The  fact  that  the  directors  of  a  mercantile  corporation  disagreed 
among  themselves  as  to  the  expediency  of  conducting  the  business  on  a 
cash  or  credit  basis,  was  not  sufficient  to  warrant  a  court  in  appointing 
a  receiver. 

Corporations — ^Directors — Scope  of  Duty. 

4.  Directors  of  a  corporation,  when  acting  within  the  scope  of  their 
authority,  are  bound  only  to  the  exercise  of  good  faith  and  the  use 
of  their  best  judgment  in  the  conduct  of  the  affairs  of  the  company. 

Receivers — Refusal  to  Appoint — Evidence — Review. 

5.  Evidence  examined  and  "heldj  that  the  court  did  not  abuse  its  dis- 
cretion in  refusing  to  appoint  a  receiver  for  a  mercantile  corporation  on 
the  application  or  a  stockholder. 

Same — Power  to  Appoint — How  to  be  Exercised. 

6.  The  power  to  appoint  a  receiver  should  be  exerdfied  with  great  care 
and  the  utmost  caution,  and  even  upon  a  strong  showing  the  authority 
must  be  used  with  conservatism  and  the  remedy  resorted  to  only  in 
cases  of  emergency. 

Mont.,   Vol.   87—21 
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Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M. 
Clements,  Judge. 

Action  by  Jean  'Jacobs  against  fhb  Jacobs  Mercantile  Com- 
pany and  others.  From  an  order  vacating  an  order  appoint- 
ing a  receiver  without  notice,  and  an  order  denying  a  subse- 
quent motion  for  the  appointment  of  a  receiver,  plaintiff  ap- 
peals.    Affirmed. 

Messrs.  Oalen  dc  Mettler,  for  Appellant. 

The  court  exercised  its  discretion  when  it  made  the  original 
order  appointing  the  receiver,  and,  unless  that  discretion  was 
abused  by  the  court  in  making  its  order,  it  had  no  discretion 
to  set  aside  that  order  upon  the  motion  of  defendants  upon  the 
same  proof.  It  is  well  settled  in  this  state  that  a  receiver  may  be 
appointed  for  a  corporation  at  the  suit  of  a  minority  stockholder, 
pending  an  investigation  of  fraud  and  mismanagement  against 
the  trustees.  (State  v.  District  Court,  22  Mont.  220,  56  Pac. 
219;  State  v.  District  Court,  15  Mont.  324,  48  Am.  St.  Rep. 
682,  39  Pac.  316,  27  L.  R.  A.  392.)  The  court  will  appoint 
a  receiver  where  it  is  evident  that  a  continuation  of  the  busi- 
ness will  be  impracticable  or  inequitable.  (Cook  on  Corpora- 
tions, pp.  19-22 ;  Forrester  v.  Boston  etc.  Co.,  22  Mont.  430,  56 
Pac.  868.)  Numerous  breaches  of  official  duties  on  the  part 
of  the  directors  of  the  corporation  are  alleged  in  the  complaint, 
and  it  has  been  held  that  in  such  case  the  stockholders  are 
entitled  to  relief.  {Coombs  v.  Barker,  31  Mont.  526,  79  Pac. 
1.)  It  has  also  been  held  that  where  the  directors  of  a  cor- 
poration have  misappropriated  the  funds  of  the  company  and 
created  fraudulent  debts,  a  stockholder  may  file  a  bill  to  set 
aside  all  the  transactions  and  compel  the  directors  to  account 
and  to  wind  up  the  company.  (Jellenick  v.  Huron  etc.  Co,, 
177  U.  S.  1,  29  Sup.  Ct.  559,  44  L.  Ed.  647.)  Suit  may  be 
brought  by  a  stockholder  on  behalf  of  his  corporation  against 
the  directors  and  others  for  frauds,  wrongs  and  breaches  of 
trust  and  for  the  recovery  from  them  of  money  of  which  the 
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corporation  has  been  defrauded,  and  the  corporation  be  joined 
as  a  defendant.  (Beach  v.  Cooper,  72  Cal.  99,  13  Pac.  161; 
see,  also,  Hall  v.  Neukirk,  85  Pac.  485.) 

The  testimony  offered  on  behalf  of  the  plaintiff  showed  that 
the  defendant  directors,  Adolph  Jacobs  and  Leopold  Flatow,  at 
a  meeting  attended  only  by  themselves,  attempted  to  vote  sal- 
aries to  themselves,  and  it  has  been  held  that  this  cannot  legally 
be  done.  (McConneU  v.  Combination  M.  &  M.  Co,,  31  Mont. 
563,  79  Pac.  248.)  Directors  of  a  corporation  cannot  charge 
to  the  corporation  expenses  incurred  by  them  in  defending  a 
suit  brought  by  the  minority  of  the  stockholders  against  them 
for  a  fraudulent  misappropriation  of  the  company's  funds,  al- 
though the  company  is  made  a  nominal  defendant.  {McCon- 
neU v.  Combination  M.  &  M.  Co,,  supra,)  Directors  cannot, 
even  under  a  by-law  authorizing  it,  vote  a  salary  to  one  of  their 
number  when  the  vote  of  such  director  is  necessary  to  make 
up  a  quorum.     (Ibid,) 

A  director  is  entitled  to  notice  of  a  meeting  to  elect  a  presi- 
dent. Undue  haste  and  failure  to  give  notice  will  suflSce  to 
set  the  election  aside.  (State  v.  Smith,  15  Or.  98,  14  Pac.  814, 
826;  Singer  v.  Salt  Lake  etc.  Co.,  17  Utah,  143,  70  Am.  St. 
Rep.  773,  53  Pac.  1024.) 

Messrs.  McConneU  dt  McConneU,  and  Messrs.  Wight  dk  Pew, 
for  Respondents. 

A  court  will  not  appoint  a  receiver  to  wind  up  the  affairs  of 
a  corporation  at  the  suit  of  a  stockholder,  especially  on  the 
ground  of  insolvency.  (Neall  v.  Hill,  16  Cal.  145,  76  Am.  Dec. 
508 ;  French  Bank  Case,  53  Cal.  495 ;  Mason  v.  Supreme  Court, 
77  Md.  483,  39  Am.  St.  Rep.  433,  27  Atl.  171;  People's  Home 
Sav,  Bank  v.  Superior  Court,  103  Cal.  27,  36  Pac.  1015;  Wal- 
lace  V.  Pearce-Wallace  Pub.  Co.,  101  Iowa,  313,  63  Am.  St. 
Rep.  389,  70  N.  W.  216,  38  L.  R.  A.  122 ;  Vila  v.  Grand  Island 
etc.  Co,,  68  Neb.  222,  110  Am.  St.  Rep.  400,  97  N.  W.  613,  63 
L.  R.  A.  791.) 
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In  the  case  at  bar  the  only  showing  of  urgency  for  the  ap- 
pointment of  a  receiver  was  an  affidavit  that  **  there  is  imme- 
diate danger  that  the  property  and  funds  of  the  defendant 
corporation  •  •  •  will  be  lost,  materially  injured  and  un- 
lawfully disposed  of"  if  notice  of  the  application  were  given. 
Such  an  averment  is  a  mere  conclusion,  and  is  not  competent 
evidence.  And  unless  there  is  legal  evidence  of  facts  before 
the  court,  notice  cannot  be  dispensed  with.  (Benepe-Owenhouse 
Co.  V.  Scheidegger,  32  Mont.  432,  80  Pac.  1024.) 

When  a  quorum  of  the  board  of  directors  is  present,  notice 
of  the  meetings  is  presumed.  (3  Thompson  on  Corporations, 
sec.  3934 ;  Wells  v.  Rodgers,  60  Mich.  525,  27  N.  W.  671 ;  Sar- 
gent V.  Weister,  13  Met.  (Mass.)  497,  46  Am.  Dec.  743;  Chase 
▼.  Tuttle,  55  Conn.  455,  3  Am.  St.  Rep.  64,  12  Atl.  874.)  In 
Fitzgerald  etc.  Co.  v.  Fitzgerald,  137  U.  S.  98,  11  Sup.  Ct.  36, 
34  L.  Ed.  608,  it  was  held  that  a  director  was  entitled  to  rea- 
sonable compensation  upon  an  implied  contract  for  services 
performed  for  the  corporation  as  general  manager,  such  duties 
being  outside  his  duties  as  director.  (Followed  in  Bassett  v. 
Fairchild,  132  Cal.  637,64  Pac.  1082,  52  L.  E.  A.  611.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 

On  the  second  day  of  May,  1908,  the  district  court  of  Lewis 
and  Clark  county,  on  motion  of  plaintiff,  appointed  a  receiver 
for  the  defendant  corporation  without  notice  to  the  defend- 
ants. The  order  recited  that  it  appeared  to  the  court  from  the 
verified  complaint  and  the  affidavit  of  the  plaintiff  that  a  re- 
ceiver should  be  appointed,  and  that  the  property  and  funds 
of  the  Jacobs  Mercantile  Company  were  ''in  danger  of  being 
lost,  removed,  and  materially  injured,  and  that  there  is  imme- 
diate danger  that  the  said  property  and  funds  will  be  lost,  ma- 
terially injured,  or  unlawfully  disposed  of  by  reason  of  the 
delay  which  will  be  necessary  in  order  to  give  notice  of  the  ap- 
plication for  the  appointment  of  said  receiver."  On  May  4th 
the  defendants  made  a  motion  to  remove  the  receiver,  and  on 
May  5th  amended  the  motion  so  as  to  ask  that  the  order  ap- 
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pointing  the  receiver  be  vacated.  The  grounds  of  the  motion 
in  substance  were  that  the  complaint  and  affidavit  did  not  state 
facts  sufficient  to  justify  the  court  in  appointing  the  receiver. 
The  plaintiff  objected  to  the  granting  of  the  motion  to  vacate 
the  appointment,  but  the  court  sustained  the  motion  and  dis- 
charged the  receiver.  From  that  order  plaintiff  has  appealed 
to  this  court.  On  May  6th  the  plaintiff  amended  her  com- 
plaint, and  again  moved  the  court  for  the  appointment  of  a 
receiver.  Defendants  filed  a  general  demurrer  to  the  amended 
complaint,  and  also  a  motion  to  dismiss  the  application  for  a 
receiver,  on  the  grounds,  among  others,  that  the  amended  com- 
plaint failed  to  state  a  cause  of  action  or  any  facts  sufficient 
to  justify  the  appointment  of  a  receiver.  The  court  overruled 
the  demurrer  and  the  motion;  whereupon  testimony  was  in- 
troduced on  the  part  of  the  plaintiff,  after  which  the  court  re- 
fused to  appoint  a  receiver,  and  plaintiff  has  appealed  from 
thtit  order  also.  We  shall  hereafter  give  our  reasons  for  hold- 
ing that  the  court  did  not  err  in  making  this  second  order. 
Both  appeals  are  included  in  one  record,  and  were  argued  to- 
gether. 

It  is  contended  by  counsel  for  the  appellant  that  the  district 
court  had  no  power  or  discretion  to  vacate  the  order  appoint- 
ing the  receiver  under  the  circumstances  disclosed;  that,  hav- 
ing made  the  appointment  upon  the  allegations  of  the  com- 
plaint and  aflBdavit,  and  no  adverse  showing  having  been  made 
at  the  hearing,  there  was  nothing  to  move  the  discretion  of  the 
court,  and,  therefore,  the  order  should  not  have  been  inter- 
fered with.  We  do  not  find  it  necessary  to  decide  this  point, 
for  the  reason  that,  immediately  upon  the  first  order  bting 
vacated,  the  plaintiff  amended  her  complaint  and  made  a  sec- 
ond motion  for  the  appointment  of  a  receiver,  and  upon  the 
hearing  of  that  motion  the  facts  of  the  case  were  disclosed  to 
the  court  below.  The  judge  of  that  court,  sitting  as  a  chan- 
cellor, refused  to  again  appoint  a  receiver,  and,  if  such  action 
was  correct  upon  the  facts  shown,  it  would  ill  become  this 
court,  sitting  as  a  court  of  review,  to  hold  that  the  original 
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order,  based  upon  a  complaint  and  afSdavit  the  allegations  of 
which  could  not  be  substantiated,  should  be  revived.  We  are 
inclined  to  the  opinion  that  the  plaintiff  by  making  her  second 
motion  for  the  appointment  of  a  receiver  and  showing  the  facts 
in  the  case,  waived  any  right  she  may  have  had  to  claim  that 
the  court  erred  in  vacating  the  first  order,  even  assuming  that 
she  had,  on  paper,  made  allegations  sufScient  to  entitle  her 
to  the  appointment  of  a  receiver  without  notice. 

In  the  case  of  Forrester  ▼.  Boston  <fe  Montana  Co.^  22  Mont. 
430,  56  Pac.  868,  the  record  showed  that  the  district  court 
had  appointed  a  receiver  for  a  corporation  without  notice. 
This  order  was  at  the  time  not  an  appealable  one,  but  was  af- 
firmed on  certiorari,  {State  ex  rel.  Boston  &  Montana  Co,  v. 
District  Court,  22  Mont.  241,  56  Pac.  281.)  The  defendants 
afterward  filed  a  supplemental  answer  showing,  in  effect,  that 
the  original  grounds  for  the  appointment  of  a  receiver  had  been 
removed,  and  moved  the  court  for  an  order  vacating  the  w- 
der  appointing  the  receiver.  The  district  court  denied  the  mo- 
tion and  defendants  appealed  from  the  order;  the  legislature 
having,  in  the  meantime,  provided  for  an  appeal  from  such  an 
order.  Upon  a  motion  made  in  this  court  for  a  stay  of  pro- 
ceedings pending  appeal,  it  was  held  that  the  court  might  con- 
sider the  matters  set  forth  in  the  supplemental  answer,  and  an 
order  was  made  requiring  the  receiver  to  restore  the  property 
and  to  take  no  further  action  with  reference  thereto.  In  the 
course  of  its  opinion  the  court  said:  ''Courts  will  protect 
minority  shareholders  against  fraud  or  such  gross  mismanage- 
ment as  amounts  to  fraud.  Still,  the  cases  where  receivers  are 
appointed  are  exceptional;  and  never  on  a  slight  and  unsub- 
stantial showing  should  a  court  continue  a  receivership  for  a 
solvent  corporation,  which  has  apparently  removed  all  neces- 
sity for  the  control  of  its  property  by  the  court,  and  where  every 
possible  protection  can  be  afforded  a  minority  shareholder  who 
feels  ap:grieved." 

In  the  case  of  Wetzstein  v.  Montana  Ore  Pur,  Co.,  25  Mont. 
85,  63  Pac.  799,  an  injunction  was  asked  for  pending  an  action 
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in  the  district  court  to  quiet  the  title  in  plaintiff  to  an  interest 
in  a  certain  mining  claim,  and  for  an  accounting  to  plaintiff  for 
his  interests  in  the  profits  of  said  mining  property,  and  for  a 
receiver.  It  appeared  from  the  complaint  that  in  another  ac- 
tion against  the  predecessors  in  interest  of  the  defendants  it 
had  been  determined  that  the  plaintiff  was  not  the  owner  of 
any  interest  in  said  mining  claim,  and  the  order  of  the  court 
below  denying  an  injunction  pendente  lite  was  affirmed. 

In  the  case  of  World  Package,  Express  &  Messenger  Co.  v. 
Trades  Assembly  et  al.,  24  Mont.  348,  61  Pac.  990,  the  district 
court  made  an  order  requiring  the  defendants  to  show  cause 
on  a  certain  day  why  an  injunction  should  not  issue  as  prayed, 
and  requiring  them  to  refrain  from  molesting  plaintiff's  busi- 
ness until  a  hearing  could  be  had.  On  the  hearing  the  court 
ruled  that  the  complaint  did  not  state  a  cause  of  action,  and 
excluded  certain  testimony  offered  by  the  plaintiff.  There- 
upon the  defendants  asked  leave  to  withdraw  their  affidavits 
and  stand  upon  their  answer  alone,  which  leave  was  granted 
without  objection.  Whereupon  the  court  on  motion  of  defend- 
ants vacated  the  order  to  show  cause  and  temporary  restraining 
order.  Plaintiff  then  asked  and  obtained  leave  to  amend  its 
complaint,  and  on  the  same  day  filed  an  amended  complaint, 
and  appealed  from  the  order  dissolving  the  restraining  order 
and  vacating,  the  order  to  show  cause.  It  was  held  that  the 
plaintiff  by  failure  to  insist  on  a  ruling  as  to  the  admissibility 
of  its  evidence  and  to  object  to  the  withdrawal  of  defendants' 
affidavits,  and  thereby  allowing  the  question  as  to  whether  an 
injunction  should  issue  to  be  submitted  on  the  complaint  and 
answer,  waived  the  right  to  review  the  action  of  the  trial  court 
on  appeal. 

The  plaintiff  avers  in  her  amended  complaint  that  she  is  the 
owner  of  seven  thousand  four  hundred  and  ninety-nine  shares 
of  stock  in  the  defendant  corporation,  the  Jacobs  Mercantile 
Company;  that  Max  Jacobs  is  the  owner  of  one  share,  and  the 
defendants  Adolph  Jacobs,  Leopold  Flatow,  and  Jennie  Flatow 
own  seven  thousand  five  hundred  shares;  that  the  defendants 
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Adolph  Jacobs  and  Leopold  Flatow,  together  with  Max  Jacobs, 
constitute  the  board  of  directors  of  the  corporation,  and  the 
defendant  Jennie  Flatow  is  the  acting  secretary-treasurer  of 
said  company;  that  the  defendants  Adolph  Jacobs,  Leopold 
Flatow,  and  Jennie  Flatow,  with  intent  to  defraud  the  defend- 
ant corporation  and  its  stockholders,  on  April  6,  1908,  trans- 
ferred to  Jennie  Flatow  two  certain  lots  belonging  to  the  cor- 
poration, in  the  town  of  East  Helena,  of  the  value  of  $1,500, 
without  consideration ;  that  on  the  same  day  defendants  fraudu- 
lently and  without  consideration  transferred  to  Adolph  Jacobs 
two  other  lots  belonging  to  the  corporation,  of  the  value  of 
$1,000 ;  that  the  said  defendants  ever  since  the  first  day  of  De- 
cember, 1907,  have  been  wrongfully  and  unlawfully  receiving 
the  rents,  issues  and  profits  from  said  lots  and  converting  the 
same  to  their  own  use ;  that  the  defendants  Adolph  Jacobs  and 
Leopold  Flatow,  with  intent  to  defraud  the  corporation  and  its 
stockholders,  have  heretofore  voted  themselves  large  and  ex- 
orbitant salaries  for  their  services  to  be  rendered  as  directors 
in  the  future,  and  have  voted  themselves  large  and  exorbitant 
sums  as  back  salary;  that  at  divers  and  sundry  times  since  the 
first  day  of  December,  1907,  the  defendants  Adolph  Jacobs  and 
Leopold  Flatow  have  misappropriated  the  funds  of  the  defend- 
ant corporation  by  paying  to  themselves  large  sums  of  money 
belonging  to  the  corporation  in  payment  of  their  respective  per- 
sonal expenses  without  authority  of  the  board  of  directors,  and 
have  wrongfully  and  unlawfully  misappropriated  the  funds  of 
the  corporation  by  paying  out  the  same  in  payment  of  fees 
and  costs  of  litigation  incurred  in  suits  brought  for  their  pri- 
vate interests;  that  said  defendants  have  wrongfully  and  un- 
lawfully converted  to  their  own  use  large  quantities  of  personal 
property  belonging  to  the  company ;  that  the  defendant  Adolph 
Jacobs  is  indebted  to  the  corporation  in  the  sum  of  $1,700,  and 
that  Adolph  Jacobs  and  Leopold  Flatow,  constituting  a  major- 
ity of  the  board  of  directors  of  the  defendant  corporation,  re- 
fuse to  take  any  steps  for  the  collection  of  said  sum,  and,  un- 
less some  action  is  promptly  taken,  said  demand  will  become 
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barred  by  the  statute  of  limitations  and  the  money  lost  to  the 
company;  that  the  defendant  Adolph  Jacobs  has  left  the  state 
of  Montana  and  is  now  in  the  state  of  California;  that  by  rea- 
son of  dissensions  among  the  board  of  directors  and  their  in- 
ability to  agree,  and  by  reason  of  dissensions  and  disagree- 
ments among  the  stockholders,  the  defendant  corporation  is  mani- 
festly unable  to  accomplish  the  purposes  of  its  organization; 
that  the  defendants  Adolph  Jacobs,  Leopold  Flatow  and  Jennie 
Platow,  owning  one-half  of  the  capital  stock  of  the  company 
and  constituting  a  majority  of  the  board  of  directors,  have 
wrongfully,  unlawfully  and  fraudulently  conspired  together  for 
the  purpose  of  defrauding  the  remaining  stockholders  of  the 
corporation  by  converting  to  their  own  use  the  funds  and  prop- 
erty of  the  corporation,  thereby  defrauding  the  remaining  stock- 
holders of  the  company,  including  the  plaintiff,  and  making  it 
impossible  for  the  corporation  to  accomplish  the  purposes  of  its 
organization ;  that  said  defendants  have  wrongfully,  unlawfully 
and  fraudulently  conspired  together  for  the  purpose  of  de- 
frauding said  corporation  and  its  stockholders  by  willfully  and 
intentionally  mismanaging  its  affairs  and  business,  thereby 
causing  the  corporation  to  lose  money,  and  making  it  impos- 
sible for  the  company  to  pay  any  dividends  upon  its  capital 
stock ;  that  they  have  so  conducted  the  business  as  to  drive  away 
the  regular  customers,  and  to  decrease  the  amount  of  the  busi- 
ness of  the  corporation  to  less  than  one-half  of  its  original 
volume,  and  that  the  business  for  a  long  time  past  has  been 
run  at  a  large  and  constantly  increasing  loss,  and  the  corpora- 
tion is  in  imminent  danger  of  insolvency;  that  the  personal 
property  of  the  corporation  consists  of  a  stock  of  general  mer- 
chandise of  the  value  of  about  $11,000,  and  the  corporation  is 
indebted  to  divers  and  sundry  persons  in  the  sum  of  more  than 
$11,000,  of  which  a  large  amount  is  due,  and  by  reason  thereof 
it  is  alleged  that  the  defendant  corporation  is  insolvent;  that 
the  company,  in  addition  to  the  real  estate  transferred  to  Adolph 
Jacobs  and  Jennie  Flatow,  is  the  owner  of  certain  other  real 
estate  in  the  town  of  East  Helena,  of  considerable  value  when 
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used  in  connection  with  the  business  of  the  corporation,  but  of 
comparatively  small  value  unless  so  used;  that  the  defendants 
Adolph  Jacobs  and  Leopold  Flatow  and  Jennie  Flatow  threaten 
to  unlawfully  dispose  of  this  real  estate,  and  thereby  defraud 
the  corporation  and  its  stockholders  of  the  same;  that  they 
threaten  to  continue  to  misappropriate  and  convert  to  their  own 
use  the  funds  and  personal  property  of  the  corporation;  that 
there  is  immediate  danger  that  the  personal  property  of  the  de- 
fendant company  will  be  lost,  materially  injured,  and  unlaw- 
fully disposed  of,  unless  a  receiver  be  appointed;  that  plain- 
tiff has  demanded  of  these  defendants  that  they  retransfer  to 
the  corporation  the  real  property  so  taken  over  by  them,  and 
that  they  make  an  accounting  to  the  corporation  for  the  amounts 
owing  by  them  and  the  property  unlawfully  taken  by  them, 
which  demand  has  been  refused;  and  that  the  plaintiff  has  de- 
manded of  said  defendants  an  accounting  and  report  of  the 
affairs  of 'the  corporation,  which  demand  has  also  been  refused. 

The  following  is  the  substance  of  the  testimony  produced  by 
the  plaintiff  upon  the  hearing  of  her  second  motion  for  the 
appointment  of  a  receiver:  Max  Jacobs  testified  that  he  is  the 
husband  of  the  plaintiff,  brother  of  the  defendants  Adolph  Ja- 
cobs and  Jennie  Flatow,  and  brother  in  law  of  the  defendant 
Leopold  Flatow.  The  corporation  was  organized  on  November 
27,  1907,  and  at  that  time  the  witness,  together  with  Adolph 
Jacobs  and  Leopold  Flatow,  were  elected  directors  for  the  first 
three  months.  The  assets  of  the  Jacobs  Mercantile  Company 
formerly  belonged  to  the  estate  of  H.  Jacobs,  deceased.  H. 
Jacobs  was  the  father  of  Max  Jacobs,  Adolph  Jacobs  and  Jen- 
nie Flatow.  Max  Jacobs  was  elected  president  of  the  Jacobs 
Mercantile  Company  when  it  was  organized.  At  a  meeting  of 
the  board  of  directors  of  which  Max  Jacobs  had  actual  notice, 
although  he  claims  that  he  received  no  legal  notice,  the  salary 
of  the  manager  was  fixed  at  $150  per  month,  and  that  of  the 
assistant  manager  at  $125  per  month.  Adolph  Jacobs  was  the 
manager  and  Leopold  P^latow  assistant  manager.  At  a  meet- 
ing of  the  board  of  directors  held  on  March  7,  1908,  of  which 
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Max  Jacobs  had  actual  notice  but  was  not  present,  he  was  re- 
moved as  president  of  the  corporation,  the  minutes  reciting  that 
he  had  arbitrarily  and  persistently  refused  to  obey  the  orders 
of  the  board  and  had  purchased  goods  for  the  company  and 
incurred  liabilities  on  behalf  of  the  company  without  the  au- 
thority of,  and  in  direct  conflict  with,  the  order  of  the  board, 
and  had  interfered  with  the  operation  of  the  business  of  the 
company,  rescinded  the  orders  issued  by  the  board,  and  trans- 
ferred the  funds  of  the  company  from  one  bank  to  another 
without  the  authority  of,  and  in  direct  conflict  with,  the  or- 
ders of  the  board.  The  defendant  Leopold  Flatow  was  elected 
president  in  his  place.  It  was  also  resolved  at  said  meeting 
that  ''an  effort  be  made  to  collect  all  balances  due  to  this  cor- 
poration, and  that  in  the  future  the  management  of  this  com- 
pany shall  not  carry  any  customer  of  this  company  for  a  bal- 
ance, but  that  all  bills  must  be  paid  on  the  10th  of  each  month 
for  all  goods  sold  during  the  previous  month,  or  else  that  credit 
be  discortinued  to  that  customer  immediately;  that  this  rule 
be  strictly  adhered  to;  also  that  every  effort  to  curtail  the  ex- 
penses to  a  minimum  be  put  into  force  at  once."  It  was  also 
resolved  that  Max  Jacobs,  the  postmaster,  be  given  immediate 
notice  to  vacate  the  premises  of  the  Jacobs  Mercantile  Company, 
and  that  Max  Jacobs'  authority  to  draw  upon  the  funds  of 
the  company  in  the  National  Bank  of  Montana  be  withdrawn. 
It  appeared  that  a  man  by  the  name  of  Cunningham,  in  the 
employ  of  Leopold  Flatow,  had  taken  a  cord  of  wood  of  the 
value  of  about  $6  belonging  to  the  corporation  to  the  home  of 
Flatow,  and  that  no  charge  against  Flatow  for  said  wood  was 
found  on  the  books  of  the  company;  that  previous  to  the  or- 
ganization of  the  Jacobs  Mercantile  Company  Max  Jacobs  was 
credited  on  the  books  of  the  company  with  the  sum  of  $150 
per  month  while  he  was  in  charge  of  the  business  of  the  estate 
of  H.  Jacobs,  and  that  Leopold  Flatow  was  credited  with  the 
sum  of  $125  a  month  for  his  services  in  connection  with  the 
same  business;  that  the  business  of  the  Jacobs  Mercantile  Com- 
pany had  fallen  off  from  one-third  to  one-half  from  that  done 
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by  H.  Jacobs  &  Co.  prior  to  the  organization  of  the  defend- 
ant company;  that  a  great  many  people  of  East  Helena  have 
ceased  to  trade  with  the  corporation,  but  whether  on  account 
of  credit  being  refused  them,  dissensions  in  the  Jacobs  family, 
or  dislike  for  the  defendants  does  not  clearly  appear;  that  at 
the  time  of  the  commencement  of  this  action  the  business  was 
increasing  somewhat  in  volume;  that  there  are  dissensions  be- 
tween the  defendants  on  one  side,  and  the  plaintiff  and  her 
husband  on  the  other,  as  to  the  manner  of  conducting  the  busi- 
ness, and  there  is  considerable  bad  feeling  between  the  parties 
to  this  action;  that  Adolph  Jacobs  had  stated  to  one  of  the 
customers  that  they,  the  defendants,  had  one  advantage,  in 
this :  that  Max  had  to  pay  his  own  lawyer  and  their  lawyers  as 
well.  The  plaintiff  offered  to  show  by  a  witness  that  during  the 
time  that  the  business  belonged  to  H.  Jacobs  &  Co.,  the  de- 
fendant Leopold  Platow  had  taken  two  ladies'  skirts  of  the 
value  of  $5.50  each  from  the  store,  and  had  neglected  to  either 
pay  for  the  same  or  charge  them  to  himself.  The  court  re- 
fused to  admit  this  testimony,  but  we  shall  treat  it  as  though 
it  had  been  admitted.  One  of  the  clerks,  who  was  secretary 
of  a  fraternal  organization,  testified  that  Leopold  Flatow  had 
instructed  him  to  take  the  amount  of  his  dues  out  of  the  cash 
drawer  and  leave  the  receipt  therefor  in  lieu  of  the  cash,  that 
one  month  he  took  out  $1.80  and  left  the  receipt,  and  after- 
ward the  receipt  was  missing,  and  there  was  no  charge  on  the 
books  against  Flatow  for  the  amount;  but  the  witness  testified 
that  as  to  whether  Flatow  had  put  the  cash  into  the  drawer 
when  he  took  out  the  receipt  he  did  not  know.  It  was  fur- 
ther shown  that  Adolph  Jacobs  had  often  stated  before  cus- 
tomers that  the  business  was  losing  money,  and  that  one  of 
the  attorneys  for  the  defendant  had  been  paid  $100  out  of 
the  funds  of  the  company ;  that  Leopold  Flatow  had  stated  that 
Max  would  never  become  manager  of  the  business  again.  The 
foregoing  is  practically  all  the  testimony  produced  on  the  hear- 
ing. 


37  Mont.]     Jacobs  t;.  Jacobs  Mercantile  Co.  et  al.  333 

It  will  be  observed  that  the  plaintiff  first  alleges  that  the 
Jacobs  Mercantile  Company  is  in  imminent  danger  of  becoming 
insolvent,  and  later  that  it  is  insolvent.  The  value  of  the  real 
estate  still  owned  by  the  company  is  not  shown,  so  that  we  are 
unable  to  determine  whether  or  not  the  corporation  is  insolvent. 
The  matters  of  the  cord  of  wood,  the  skirts,  and  the  fees  of  the 
fraternal  society  are  so  trivial  in  character  as  that  a  court  of 
equity  would  not  be  justified  in  attaching  any  importance  to 
them,  standing  alone. 

The  defendants  can  be  restrained  from  transferring  to  any 
third  person  the  town  lots  taken  over  by  them  from  the  corpora- 
tion, and  from  collecting  any  moneys  from  the  company  to  which 
they  are  not  entitled,  pending  the  final  determination  of  the 
action.  The  fact  that  the  directors  disagree  among  themselves 
as  to  whether  the  business  should  be  conducted  upon  a  cash 
basis  or  not  is  not  sufficient  to  warrant  the  court  in  appointing 
a  receiver.  The  stockholders  voluntarily  placed  the  business  of 
the  company  in  the  hands  of  these  directors,  and  so  long  as  they 
act  in  good  faith,  their  rights  to  control  the  business  intrusted 
to  them  ought  not  to  be  taken  away,  even  though  there  may  be 
a  question  as  to  the  expediency  of  their  methods.  The  directors, 
when  acting  within  the  scope  of  their  authority,  are  bound  only 
to*  the  exercise  of  good  faith  and  the  use  of  their  best  judgment 
in  the  conduct  of  the  business.  {McConnell  v.  Combination  M.  & 
M.  Co.,  31  Mont.  563,  79  Pac.  248.) 

We  have  carefully  considered  the  testimony,  and  conclude 
that  the  district  court  did  not  abuse  its  discretion  in  refusing 
to  appoint  a  receiver.  As  was  said  by  the  court  in  Forrester  v. 
Boston  &  Montana  Co.,  supra:  "The  cases  where  receivers  are 
appointed  are  exceptional."  While  it  is  doubtless  true  that  a 
court  of  equity  will  appoint  a  receiver  when  the  directors  are 
putting  in  jeopardy  the  rights  of  the  stockholders  or  creditors 
by  grossly  mismanaging  the  business  or  by  misapplying  the 
property  or  funds  of  the  corporation  (see  23  Am.  &  Eng.  Ency. 
of  Law,  1024) ,  we  do  not  think  the  evidence  justifies  the  conclu- 
sion that  any  such  conditions  exist  in  this  case. 
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In  the  case  of  Fluker  v.  City  Ry.  Co,,  48  Kan.  577,  30  Pac. 
18,  the  court  said:  ''The  power  of  a  court  to  appoint  a  receiver 
must  be  exercised  with  great  care  and  the  utmost  caution,  and 
with  a  due  regard  for  the  interests,  as  well  as  the  legal  rights 
of  all  parties  sharing  in  the  property.'*  In  the  case  of  Hickey 
V.  Parroit  8.  &  C.  Co.,  25  Mont.  164,  64  Pac.  330,  this  court 
said:  "The  power  to  appoint  a  receiver  is  to  be  exercised  spar- 
ingly, and  not  as  of  course.  A  strong  showing  should  be  made, 
and  even  then,  the  authority  must  be  exercised  with  conserva- 
tism and  caution."  And  again,  in  Benepe-Owenkouse  Co,  v. 
Scheidegger,  32  Mont.  424,  80  Pac.  1024:  '*The  appointment  of 
a  receiver  is  an  extraordinary  remedy,  to  be  resorted  to  only  in 
case  of  emergency." 

Mr.  High,  in  his  work  on  Receivers  (third  edition),  section  3, 
says :  "The  power  is  justly  regarded  as  one  of  a  very  high  nature, 
and  not  to  be  exercised  when  it  would  be  productive  of  serious 
injustice  or  injury  to  private  rights.  The  exercise  of  the  extra- 
ordinary power  of  a  chancellor  in  appointing  receivers,  as  in 
granting  writs  of  injunction  or  ne  exeat,  is  an  exceedingly  deli- 
cate and  responsible  duty,  to  be  discharged  by  the  court  with 
the  utmost  caution,  and  only  under  such  special  or  peculiar  cir- 
cumstances as  demand  summary  relief.  Indeed,  the  appointment 
of  a  receiver  is  regarded  as  one  of  the  most  difficult  and  embar- 
rassing duties  which  a  court  of  equity  is  called  upon  to  perform. 
It  is  a  peremptory  measure,  whose  effect,  temporarily  at  least, 
is  to  deprive  of  his  property  a  defendant  in  possession  before  a 
final  judgment  or  decree  is  reached  by  the  court  determining 
the  rights  of  the  parties.  It  is  therefore  not  to  be  exercised 
doubt  in  gly,  but  the  court  must  be  convinced  that  the  relief  is 
needful,  and  that  it  is  the  appropriate  means  of  securing  an 
appropriate  end.  And  since  it  is  a  serious  interference  with  the 
rights  of  the  citizen,  without  the  verdict  of  a  jury  and  before  a 
regular  hearing,  it  should  only  be  granted  for  the  prevention  of 
a  manifest  wrong  and  injury.  And  because  it  divests  the  owner 
of  property  of  its  possession  before  a  final  hearing  it  is  regarded 
as  a  severe  remedy,  not  to  be  adopted  save  in  a  clear  case,  and 


37  Mont.]     Dbmpsteb  v.  Oregon  Short  Line  B.  R.  Co.        335 

never  unless  plaintiff  would  otherwise  be  in  danger  of  suffering- 
irreparable  loss." 

Both  orders  of  the  district  court  of  Lewis  and  Clark  county 
are  affirmed. 

Affirmed. 

Mr.  Chief  justice  Brantly  and  Mr.  'Justice  Hollowat 
concur. 


DEMPSTER,  Respondent,  v.  OREGON  SHORT  LINE  RAIL^ 

ROAD  CO.,  Appellant. 

(No.  2,542.) 
(Submitted  June  27,  1908.    Decided  July  18,  1908.) 

[96  Pac.  717.] 

Personal  Injuries — Railroads — Conflicting  Evidence — Appeal — 
Review  —  Complaint  —  Amendment  —  Discretion — Theory  of 
Case, 

Trial — Complaiiit — ^Amendment — ^Review. 

1.  The  propriety  of  permitting  an  amendment  to  the  complaint,  at 
the  close  of  plaintiff's  case,  in  an  action  to  recover  damages  from  a 
railroad  company  for  personal  injuries,  by  changing  the  amount  of  the 
demand  from  $2,000  to  $6,000,  alleged  by  appellant  to  have  been 
asked  for  for  the  purpose  of  depriving  defendant,  a  foreign  corpora- 
tion, of  the  right  to  remove  the  cause  to  the  United  States  circuit  court, 
will  not  be  reviewed  where  no  such  objection  was  made  in  the  district 
court  and  a  ruling  obtained  thereon. 

Same — Complaint — Amendment — Harmless  Error. 

2.  The  court's  action  in  allowing  the  amendment  referred  to  in  the 
foregoing  paragraph,  if  error,  was  harmless,  where  the  verdict  did  not 
exceed  the  amount  originally  demanded. 

Same — Complaint — Amendment — Propriety — Presumptions. 

3.  Where  no  showing  was  made  to  the  district  court  that  plaintiff,  in^ 
asking  for  the  amendment  above,  resorted  to  a  trick  so  as  to  deprive 
the  corporation  of  its  right  to  remove  the  cause,  the  court  was  justified 
in  acting  upon  the  presumption  that  the  action  was  brought  in  good 
faith  for  the  smaller  amount,  and  asked  for  the  amendment  in  order- 
to  make  the  complaint  conform  to  the  proof. 

Same— Complaint — Amendment — Discretion. 

4.  It  lies  within  the  discretion  of  the  trial  court  to  permit  an  amend- 
ment to  the  complaint,  at  the  close  of  plaintiff's  case,  for  the  purpose- 
of  making  it  conform  to  the  proof,  and  error  cannot  be  predicated, 
upon  its  action  unless  abuse  is  shown. 
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Personal  Injuries — Negli^nce — Presumptions — ^Borden  of  Proof. 

5.  Where,  in  an  action  by  a  passenger  against  a  railway  company  for 
personal  injuries,  the  proof  showed  that  plaintiff  without  contributory 
i^egligence  was  injured  by  reason  of  a  collision  caused  by  the  train  run- 
ning into  an  open  switch,  a  presumption  of  negligence  on  the  part  of 
the  defendant  was  created,  making  out  a  prima  facie  case  for  plaintiff, 
and  thereupon  the  burden  was  cast  upon  defendant  to  overcome  this 
presumption,  by  showing  that  its  servants  and  employees  were  acting 
with  that  high  degree  of  skill  and  caution  which  the  law  imposes  upon  it. 

Same^Ck)nflicting  Evidence — Appeal — Review. 

6.  Where  the  evidence  adduced  in  a  personal  injury  case  is  conflict- 
ing, and  a  new  trial  is  not  asked  upon  the  ground  that  the  verdict  was  ex- 
cessive, the  supreme  court  wilL  accept  the  verdict  of  the  jury  and  the 
judgment  of  the  district  court  on  a  re-examination  of  the  evidence  on 
the  motion  for  new  trial,  as  binding,  both  as  to  the  general  liability  of 
the   defendant  and  as  to  the  amount  of  damages   awarded. 

Same — Pain  and  Suffering — Apportionment  of  Damages — Evidence. 

7.  Quaere:  Must  plaintiff,  in  an  action  to  recover  damages  for  per- 
sonal injuries,  more  or  less  permanent  in  character  and  accompanied 
by  pain  and  suffering,  refrain^  after  the  injury,  from  any  active  em- 
ployment if  the  attendant  activity  aggravates  the  pain  and  suffering, 
and  is  he  required  to  submit  evidence  to  enable  the  jury  to  apportion 
the  damage  proximately  caused  by  the  injury  and  that  which  was 
caused  by  himself  by  resuming  his  ordinary  vocation! 

Trial — Theory  of  Case — Acquiescence — ^Appeal. 

8.  A  party  who  has  aeiquiesced  in  the  trial  of  a  cause  upon  a  certain 
theory  cannot  insist,  either  on  motion  for  new  trial  or  on  appeal,  that 
the  cUstrict  court  adopted  a  wrong  theory. 

Appeal  from  Districi  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  Charles  W.  Dempster  against  the  Oregon  Short 
Line  Railroad  Company.  From  a  judgment  for  plaintiff  and  an 
order  denying  it  a  new  trial,  defendant  appeals.     Affirmed, 

Mr.  J.  L.  Wines,  for  Appellant 

If  the  respondent  has  a  right  to  show  (which  we  concede) 
the  extent  of  the  pain  he  suffered  from  the  accident,  then  the 
appellant  has  a  right  to  insist  that  a  large  portion  of  the  pain 
suffered  by  respondent  was  caused  by  his  own  acts,  especially 
in  view  of  the  fact  that  he  so  testifies  himself.  If  these  propo- 
sitions are  true,  it  most  assuredly  devolves  upon  respondent  to 
make  the  segregation  by  proper  evidence  of  some  character  which 
the  jury  might  consider;  and  if  he  has  not  done  so,  that  is,  has 
not  made  such  segregation,  then  the  verdict  is  not  supported 
by  the  evidence.     {Southern  Pac.  Co,  v.  Johnson,  69  Fed.  559, 
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16  C.  C.  A.  317 ;  4  Am.  &  Eng.  Ency.  of  Law,  31 ;  Secord  v.  St. 
Paul  etc,  Ry.  Co,,  18  Fed.  221,  5  McCrary,  515;  24  Beach  on 
Contributory  Negligence,  sec.  24;  Gould  v.  McKenna,  86  Pa.  St. 
297,  27  Am.  Rep.  705.) 

Mr.  H.  L.  Maury,  and  Mr.  8.  T.  HogevoU,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLT  deUvered  the  opinion  of 
the  court. 

Defendant  is  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Utah.  It  is  the  owner  of  a  line  of  railroad 
extending  from  the  city  of  Ogden  in  that  state,  to  the  city  of 
Butte,  Montana,  and  is,  and  was  at  the  time  hereinafter  men- 
tioned, engaged  in  the  business  of  a  common  carrier  of  freight 
and  passengers  between  these  points.  On  August  18,  1907, 
plaintiff  was  a  passenger  upon  one  of  defendant's  regular  pas- 
senger trains  on  his  way  to  Salt  Lake  City,  Utah.  At  a  point 
some  miles  below  Dillon,  in  Montana,  the  train  ran  into  an  open 
switch,  and  being  thus  deflected  from  the  main  track  to  a  side- 
track, collided  with  a  train  of  cars  thereon.  By  the  sudden 
shock  of  the  collision,  plaintiff  was  thrown  violently  forward 
over  the  seats  in  front  of  the  one  upon  which  he  was  sitting, 
and  fell  head  first  upon  the  floor  of  the  car,  with  the  result  that 
his  back  was  wrenched  and  injured.  In  addition  to  the  allega- 
tions setting  forth  these  facts,  the  complaint  avers  that  the  de- 
fendant negligently  suffered  the  said  switch  to  be  open  and 
thereby  caused  the  collision;  that  the  plaintiff  was  without 
fault  on  his  part ;  that  the  plaintiff  was  compelled  by  reason  of 
his  injury  to  spend  five  days  in  a  hospital  at  Salt  Lake  and 
a  week  thereafter  under  the  care  of  a  nurse  at  Soda  Springs, 
Idaho;  that  he  suffered  great  bodily  pain,  and  that  he  still  so 
suffers,  and  is  advised  and  believes  that  this  condition  will  con- 
tinue for  many  years ;  that  this  injury  is  permanent,  and  that  he 
has  been  damaged  to  the  extent  of  $6,000.  Judgment  is  de- 
manded for  this  sum.  The  answer  is  simply  a  denial  of  all  the 
material  allegations  contained  in  the  complaint.    As  originally 

Uoui.,   Vol.   37—22 
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drawn,  the  complaint  iSxed  the  amount  for  which  judgment  was 
demanded,  at  $2,000.  During  the  trial  and  at  the  close  of  plain- 
tiff's  case  the  court,  upon  application  of  the  plaintiff  and  over 
objection  by  the  defendant,  permitted  an  amendment  changinpr 
this  amount  to  $6,000.  The  plaintiff  had  verdict  and  judgment 
for  $2,000.  Defendant  has  appealed  from  the  judgment  and  an 
order  denying  it  a  new  trial. 

Counsel  for  defendant  contends  that  this  court  should  direct 
a  new  trial  for  the  reasons  (1)  that  the  trial  court  erred  in  per- 
mitting the  amendment;  and  (2)  that  the  evidence  is  insufficient 
to  justify  the  verdict. 

1.  The  objections  urged  against  the  allowance  of  the  amend- 
ment at  the  time  it  was  made  were  that  it  would  be  an  abuse  of 
discretion  to  permit  an  amendment  at  that  stage  of  the  trial, 
and  would  operate  as  a  surprise  to  the  defendant.  In  his  brief 
counsel  does  not  urge  either  of  these  objections.  He  now  con- 
tends that  it  appeared  from  the  evidence  that  the  defendant  is 
a  Utah  corporation,  and  that  the  plaintiff  is  a  resident  of  Butte, 
Hence,  if  the  action  had  originally  been  brought  for  $6,000,  the 
defendant  would  have  had  the  right  under  the  federal  statute  to 
remove  the  cause  for  trial  to  the  United  States  circuit  court,  on 
the  ground  of  the  diverse  citizenship  of  the  parties,  and  that 
the  allowance  of  the  amendment  deprived  it  of  this  substantial 
right.  The  action  of  the  court  must  be  deemed  prejudicial  error, 
it  is  said ;  otherwise,  since  the  removal  of  such  a  cause  may  be  had 
only  at  or  before  the  time  for  appearance  by  the  defendant,  a 
plaintiff  might  purposely  bring  his  action  for  an  amount  so  small 
as  to  prevent  a  removal  at  that  time,  and  then,  after  appearance 
by  defendant,  amend  so  as  to  demand  any  amount.  The  conten- 
tion cannot  be  sustained.  In  the  first  place,  whatever  merit 
might  have  been  attached  to  it  if  it  had  been  made  at  the  trial 
and  at  the  time  of  the  amendment,  since  the  objection  was  not 
made  in  the  lower  court  and  a  ruling  had  thereon,  there  is  noth- 
ing before  this  court  for  review.  The  district  court  acquired 
jurisdiction  of  the  action,  and  had  jurisdiction  of  it  for  all  pur- 
poses.    In  the  second  place,  it  appears  that  no  prejudice  resulted 
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from  the  amendment.  The  verdict  was  for  the  amount  originally 
claimed.  Finally,  in  order  to  obtain  a  ruling  upon  the  question 
whether  defendant  had  been  deprived  of  its  right  of  removal 
by  a  trick  of  the  plaintiff,  resorted  to  to  prevent  a  petition  for  re- 
moval, some  showing  must  have  been  made  to  the  trial  court  of 
this  fact.  In  the  absence  of  such  a  showing,  the  court  would 
have  been  justified  in  acting  upon  the  presumption  that  the 
plaintiff  brought  the  action  in  good  faith  for  the  smaller  amount, 
and  asked  for  the  amendment  in  order  to  make  the  statement  in 
the  complaint  conform  to  the  proof.  For  such  purpose  it  was 
within  the  discretion  of  the  court  to  permit  an  amendment,  and 
error  cannot  be  predicated  upon  its  action  unless  abuse  is  shown. 
(Wormall  v.  Reins,  1  Mont.  627;  Palmer  v.  McMasters,  6  Mont. 
169,  9  Pac.  898 ;  Borden  v.  Lynch,  34  Mont.  503,  87  Pac.  609.) 

2.  There  is  no  controversy  in  the  evidence  but  that  the 
plaintiff  was  a  passenger  upon  one  of  the  defendant's  trains,  and 
was  injured  in  a  collision  as  alleged,  and  at  the  time  and  place 
alleged.  No  question  as  to  contributory  negligence  on  the  part 
of  the  plaintiff  was  presented  either  by  the  pleadings  or  the  evi- 
dence. Upon  this  condition  there  arose  a  presumption  of  negli- 
gence on  the  part  of  the  defendant,  which  made  out  a  prima  facie 
case  for  plaintiff,  and  the  burden  was  cast  upon  it  to  overcome 
this  presumption  by  evidence  showing  that  its  servants  and  em- 
ployees were  acting  with  that  high  degree  of  skill  and  caution 
which  the  law  imposes  upon  it.  {Ryan  v.  CHlmer,  2  Mont.  517, 
25  Am.  Rep.  744 ;  Hamilton  v.  Great  Falls  St.  Ry.  Co,,  17  Mont. 
334,  42  Pac.  860,  43  Pac.  713 ;  Pierce  v.  Great  Falls  <fe  Canada 
Ry.  Co.,  22  Mont.  445,  56  Pac.  867.) 

The  controversy  in  the  evidence  was  as  to  the  extent  of  the  in- 
jury and  the  physical  pain  resulting  from  it.  Plaintiff  offered 
evidence  that  he  had  suffered  an  injury  to  his  spine,  causing  an 
intrameningeal  hemorrhage,  resulting  in  intense  pain,  which, 
though  somewhat  diminished  in  intensity,  had  continued  up  to 
the  date  of  the  trial.  One  physician  testified  that  the  injury  was 
such  that  pain  from  it  might  continue  for  a  long  time,  possibly 
through  life.    The  defendant  sought  to  show  that  the  injury  was 
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very  slight,  and,  at  mosty  could  have  been  no  more  than  tem- 
porarily painful.  In  short,  the  attempt  was  to  show  that  the 
plaintiff's  alleged  pain  and  suffering  were  simulated.  There  was 
a  sharp  conflict  in  the  evidence  upon  this  branch  of  the  case; 
and,  while  we  can  readily  see  that  a  verdict  for  nominal  damages 
only  would  have  been  fully  justified,  it  is  not  within  the  province 
of  thig  court  to  determine  whose  witnesses  told  the  truth.  Under 
the  rule  so  often  announced  in  such  cases,  we  must  accept  the 
verdict  of  the  juiy  and  the  judgment  of  the  trial  court  on  a  re- 
examination of  the  evidence  on  the  motion  for  new  trial  as  bind- 
ing, both  as  to  the  general  liability  of  the  defendant  and  as  to 
the  amount  of  the  damages  awarded,  a  new  trial  not  having  been 
asked  upon  the  ground  that  the  verdict  was  excessive. 

One  phase  of  the  argument  pursued  by  counsel  for  defendant 
is  somewhat  peculiar.  It  is  said  that  the  plaintiff's  own  evidence 
shows  that  he  was  not  disabled  for  more  than  twelve  days ;  that  at 
the  expiration  of  this  time  he  resumed  his  ordinary  vocations; 
that  the  greater  part  of  the  pain  and  suffering  experienced  by 
him  after  that  time  was  caused  by  his  physical  movements  in  the 
pursuit  of  his  business ;  that  he  did  not  submit  any  evidence  to 
the  jury  to  enable  them  to  '' apportion"  the  damage  arising  from 
the  pain  and  suffering — in  other  words,  to  ascertain  what  portion 
of  it  was  proximately  caused  by  the  injury  and  what  was  caused 
by  himself — and  hence  that  the  verdict  is  not  justified.  This 
argument,  of  course,  involves  the  assertion  that  when  one  has 
suffered  an  injury,  more  or  less  permanent  in  character  and  ac- 
companied by  pain  and  suffering,  he  must  refrain  from  any  ac- 
tive employment,  if  the  attendant  activity  aggravates  the  pain 
and  suffering;  and,  if  he  brings  an  action  for  damages  because 
of  the  injury,  and  the  attendant  pain  and  suffering,  he  must 
eliminate  from  the  case  by  his  own  evidence  that  proportion  of 
the  damage  which  he  could  have  avoided  if  he  had  remained  in- 
active. Counsel  cites  several  cases  which  he  asserts  support  this 
contention.  Whether  in  a  proper  case  this  contention  would  have 
merit  we  do  not  decide.  It  was  assumed  at  the  trial  that  the 
plaintiff,  if  he  could  recover  substantial  damages  at  all,  was  en- 
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titled  to  recover  for  his  continuing  pain  and  suffering,  whether 
aggravated  by  his  pursuit  of  his  business  or  not.  No  motion  for 
nonsuit  was  made  because  of  failure  of  proof  in  the  particular 
now  called  to  our  attention;  nor  was  request  made  for  any  in- 
struction applicable  to  this  theory  of  the  case.  All  the  instruc- 
tions were  drawn  and  submitted  in  accordance  with  the  theory 
upon  which  the  trial  was  had.  There  was  no  objection  to  any  of 
them.  Defendant  could  not,  therefore,  change  its  ground  after 
the  trial  was  concluded,  and  insist  that  it  should  be  granted  a 
new  trial  in  order  that  it  might  have  the  case  tried  upon  the  cor- 
rect theory.  Having  adopted  or  acquiesced  in  a  theory  of  the 
case  in  the  trial  court,  and  permitted  the  trial  judge  to  try  it 
upon  that  theory,  counsel  will  not  be  permitted  to  say,  either  on 
motion  for  new  trial  or  on  appeal  to  this  court,  that  the  trial 
court  adopted  the  wrong  theory.  {Bur fee  v.  Harper,  22  Mont. 
354,.56  Pac.  582;  Wortman  v.  Montana  Central  By,  Co,,  22  Mont. 
266,  56  Pac.  316 ;  TalboU  v.  Butte  City  Water  Co.,  29  Mont.  17, 
73  Pac.  1111;  Hendrickson  v.  Wallace,  29  Mont.  504,  75  Pac. 
355.)  To  this  rule  there  are  some  exceptions  (21  Ency.  of  PL  & 
Pr.  664),  but  the  defendant  does  not  bring  itself  within  any  of 
them.  Therefore,  without  expressing  any  opinion  as  to  the  cor- 
rectness, as  an  abstract  proposition,  of  the  rule  invoked  by  de- 
fendant, it  is  not  applicable  to  this  case. 

We  are  of  the  opinion  that  the  judgment  and  order  should  be 
affirmed,  and  it  is  so  ordered. 

AffirmecL 

Mb.  Justios  HoUiOWAT  and  Mb.  Justice  Smith  concur. 
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zi    342      SPOKANE  RANCH  &  WATER  CO.,  Respondent,  v.  BEATTY 
'   ET  AL.,  Appellants. 

(No.  2,523.) 
(Submitted  June  26,  1908.    Decided  July  18,  1908.) 

[96  Pac  727.] 

Water  Rights — Appeal — Notice — Adverse  Parties — Decree — Re- 
moval  of  Water  from,  Watershed. 

Water  Rights — ^Appeal — ^Presumptions. 

1.  Where  a  decree  in  a  water  right  suit  awarded  to  two  defendants 
a  joint  right,  and  one  appealed  from  the  judgment  while  the  other  did 
not,  it  win  be  presumed  that  the  non-appealing  defendant  was  satisfied 
with  the  decree  as  it  stood. 

Appeal — Notice — Adverse   Parties. 

2.  While  under  section  1721,  Code  of  Civil  Procedure,  any  party  ag- 
grieved may  appeal,  no  matter  whether  the  judgment  be  joint  or  sev- 
eral, he  must  serve  with  notice  all  other  parties  who  are  interested  in 
opposing  the  relief  which  he  seeks  by  his  appeal,  if  they  formally  ap- 
peared in  the  action  below,  else  his  appeal  will  prove  ineffectual. 

Same — ^Adverse  Party — ^Definition. 

3.  An  adverse  party,  within  the  meaning  of  section  1724,  Code  of  Civil 
Procedure,  relative  to  the  requirement  that  an  appellant  must  serve  the 
adverse  party  with  notice  of  his  intention  to  appeal,  is  one  who  has 
an  interest  in  opposing  the  object  sought  to  be  accomplished  by  the 
appeal. 

Water  Rights — ^Decree — Removal  of  Water  from  Watershed. 

4.  A  decree,  in  a  water  right  suit,  which  does  not  specifically  authorise 
a  prior  appropriator  to  take  the  water  awarded  him  from  its  water- 
shed permanently,  must  be  construed  as  not  giving  that  right. 

game — ^Decree — Appeal — Notice — Dismissal. 

5.  In  a  suit  to  determine  water  rights,  the  court  awarded  to  one  of 
the  defendants  (a  city)  the  same  rights  (theretofore  used  for  agriciil- 
tural  purposes)  as  its  predecessors  had,  but  did  not  declare  that  de- 
fendant city  had  the  right  to  take  the  water  away  from  the  watershed 
or  basin  of  the  main  stream.  Several  codefendants  appealed  from  the 
decree,  but  failed  to  serve  certain  nonappealing  defendants  with  notice. 
Eeldf  that  since  the  defendants  not  served  with  notice  could  only  be 
detrimentally  affected  by  any  modification  of  the  decree,  they  were 
adverse  parties,  entitled  to  notice,  and  that  in  the  absence  of  notice,  the 
appeal  must  be  dismissed. 

Appeal  from  District  Court,  Broadwater  County;  W.  R.  C. 
Stewart,  Judge, 

Action  by  the  Spokane  Ranch  and  Water  Company  against 
George  Beatty  and  others.  From  a  judgment  for  plaintiff  and 
certain  of  the  defendants,  George  Beatty  and  other  of  the  de- 
fendants appeaL    Dismissed. 
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Mr.  C.  B.  Nolan,  Mr.  J.  E.  Kanouse,  and  Mr.  E.  H.  Goodman, 
for  Appellants. 

Mr,  Edward  Horsky,  for  Respondent  City  of  Helena, 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  action  involves  rights  to  the  use  of  the  waters  of  Beaver 
Creek,  in  Broadwater  county.  The  pleadings  are  voluminous, 
and  it  seems  unnecessary  to  recite  them  in  detail. 

It  appears  that  the  plaintiff  claims  a  water  right  of  one  thou- 
sand inches,  dated  August  1,  1866,  and  that  the  defendant  city 
of  Helena  claims  six  water  rights  appropriated  during  the  year 
1865.  Five  of  these  water  rights  may  be  designated  as  the  agri- 
cultural rights,  and  one  as  the  placer  mining  right.  The  five 
agricultural  rights  aggregate  three  hundred  and  twenty-eight 
inches  of  water,  and  the  placer  mining  right  is  one  thousand 
inches.  All  of  these  water  rights  were  acquired  by  purchase.  In 
1892  a  decree  was  entered  in  the  district  court  of  Jefferson 
county,  wherein  it  was  adjudged  that  the  water  rights  now  owned 
by  the  city  of  Helena  were  all  prior  in  time  to  that  of  the  plain- 
tiff. The  pleadings  show  that  the  city  of  Helena  proposes  to  take 
the  water  which  it  has  a  right  to  use  out  of  the  basin  or  channel 
of  Beaver  creek,  and  convey  it  to  the  city  of  Helena  for  municipal 
purposes,  and  that,  if  the  city  carries  out  its  intention,  none  of 
the  said  water  will  be  available  for  agricultural  purposes  in  the 
basin  of  Beaver  creek.  The  defendants,  other  than  the  city  of 
Helena,  claim  water  rights  in  Beaver  creek  subsequent  in  time  to 
those  of  the  city,  but  they  allege  in  their  several  answers  that, 
after  the  waters  were  used  by  the  predecessors  in  interest  of 
the  city,  the  same  were  allowed  to  return  to  the  stream  in  such 
A  manner  as  that  the  junior  rights  were  supplied  at  some 
periods  of  the  year,  and  that  they,  the  junior  claimants,  did, 
in  fact  acquire  substantial  rights  in  the  water,  which  will  be 
entirely  lost  to  them  if  the  city  is  allowed  to  take  the  water 
away  from  the  basin  of  the  creek.  At  the  trial  the  city  intro- 
duced evidence  to  show  when,  how,  and  in  what  quantities  its 
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predecessors  in  interest  had  used  both  the  so-called  agricul- 
tural rights  and  the  placer  mining  right.  Counsel  for  certain 
of  the  defendants,  other  than  Elizabeth  McMasters,  after  the 
taking  of  testimony  was  concluded  in  the  court  below,  requested 
the  court  to  make  findings  showing  to  what  uses  the  water 
acquired  by  the  city  of  Helena  had  been  put  prior  to  the  ac- 
quisition thereof  by  the  city,  the  extent  of  the  use  and  the 
periods  during  each  season  when  the  water  was  used  up  to  the 
time  of  sale  of  the  rights  to  the  city,  and  whether  the  junior 
appropriators  acquired  substantial  rights  in  and  to  the  waters 
covered  by  said  appropriations,  and  whether  such  rights  will 
be  injuriously  affected  by  the  use  of  the  water  for  municipal 
purposes  by  the  city  of  Helena. 

The  court,  among  other  findings  of  fact,  made  the  following: 

''(7)  That  on  the  thirty-first  day  of  March,  1865,  the  city 
of  Helena,  and  its  predecessors  in  interest,  diverted  sixty-seven 
inches,  being  one  and  sixty-six  one  hundredths  cubic  feet  per 
second,  of  the  waters  of  Beaver  creek,  and  appropriated  the 
same  for  useful  and  beneficial  purposes  (being  the  same  right 
decreed  to  Julia  Reynolds  as  of  said  date  in  said  decree),  and 
ever  since  said  date  the  said  defendant  and  its  predecessors 
in  interest  have  continued  to  use  the  same  for  useful  and  bene- 
ficial purposes. 

''(8)  That  on  the  first  day  of  April,  1865,  the  said  city  of 
Helena  and  its  predecessors  in  interest  diverted  one  hundred 
and  ninety-four  inches,  being  four  and  eighty-five  hundredtha 
cubic  feet  per  second,  of  the  waters  of  Beaver  creek,  and  ap- 
propriated the  same  for  useful  and  beneficial  purposes  (being- 
the  same  water  right  decreed,  as  of  said  date,  to  the  defendants 
George  Beatty,  Charles  A.  Fallen,  and  Andrew  Thompson), 
and  ever  since  said  date  have  continued  to  use  the  same  for 
useful  and  beneficial  purposes. 

*'(9)  That  on  the  first  day  of  October,  1865,  the  said  city 
of  Helena  and  its  predecessors  in  interest,  diverted  sixty-seven 
inches,  being  one  and  sixty-six  hundredths  cubic  feet  per  sec- 
ond, of  the  waters  of  Beaver  creek,  and  appropriated  the  same 
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for  useful  and  beneficial  purposes  (being  the  same  water  right 
decreed,  as  of  said  date,  to  W.  R.  Davies  in  said  decree),  and 
ever  since  said  date  have  continued  to  use  the  same  for  useful 
and  beneficial  purposes. 

''(10)  That  on  the  first  day  of  October,  1865,  the  said  city 
of  Helena  and  its  predecessors  in  interest  diverted  one  thou- 
sand inches,  being  twenty-five  cubic  feet  per  second,  of  the 
waters  of  Beaver  creek,  and  appropriated  the  same  for  useful 
and  benefical  purposes,  through  its  French  Bar  ditch,  extend* 
ing  from  Beaver  creek  in  Broadwater  county  (then  Jefferson 
county),  state  of  Montana,  to  French  Bar  on  the  Missouri  river,, 
in  Lewis  and  Clark  county,  said  state,  beyond  and  without  the 
watershed  of  said  Beaver  creek,  and  appropriated  the  same  for 
useful  and  beneficial  purposes  (being  the  same  water  right  de- 
creed, as  of  said  date,  to  the  Murray  Placer  Mining  Company 
in  said  decree),  and  ever  since  said  date  have  continued  to  use- 
the  same  through  its  French  Bar  ditch  and  by  means  of  its. 
ditch  known  as  the  Beaver  Creek  Company  ditch,  or  Indian 
creek  ditch,  which  said  ditch  extends  from  Beaver  creek,  Broad- 
water county,  state  of  Montana,  to  Indian  creek,  in  said  county, 
beyond  and  without  the  watershed  of  said  Beaver  creek,  for 
useful  and  beneficial  purposes," 

The  plaintiff  and  certain  of  the  defendants,  other  than  the 
city  of  Helena,  were  found  to  have  water  rights  in  Beaver 
creek,  all  subsequent  in  time  to  those  of  the  city,  and  in  making 
its  findings  of  fact  in  relation  to  the  rights  of  these  defendants 
the  court  employed  the  same  phraseology  as  that  found  in  find- 
ing No.  7,  just  recited.  No  specific  finding  of  fact  was  made< 
as  to  the  particular  uses  to  which  the  water  had  been  put  by 
any  of  the  parties  to  the  action.  Neither  was  there  any  finding 
as  to  the  periods  of  time  during  which  the  water  had  been  used. 

After  reciting  the  findings  of  fact  and  conclusions  of  law^ 
the  decree  of  the  district  court  reads  as  follows: 

**(1)  That  the  defendant,  the  city  of  Helena,  a  municipal 
corporation,  is  the  owner  of  and  entitled  to  the  use  of  one  and 
SIXTY-SIX  hundredths  cubic  feet  per  second  of  the  waters  of: 
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Beaver  creek  and  its  tributaries,  by  virtue  of  an  appropriation 
thereof  on  the  thirty-first  day  of  March,  1865,  which  said  right 
is  the  first  right  in  said  waters  and  is  prior  to  all  the  other 
rights  hereinafter  mentioned. 

"  (2)  That,  subject  to  the  preceding  rights,  the  defendant  the 
city  of  Helena,  a  municipal  corporation,  is  the  owner  and  en- 
titled to  the  use  of  four  and  eighty-five  hundredths  cubic  feet 
of  the  waters  of  Beaver  creek  and  its  tributaries,  by  virtue  of 
an  appropriation  thereof  on  the  first  day  of  April,  1865,  which 
said  right  is  the  second  right  in  said  waters  and  prior  to  all 
other  rights  hereinafter  mentioned. 

''(3)  That,  subject  to  the  preceding  rights,  the  defendant, 
the  city  of  Helena,  a  municipal  corporation,  iA  the  owner  of 
and  entitled  to  the  use  of  one  and  sixty-six  one  hundredths 
cubic  feet  per  second  of  the  waters  of  Beaver  creek  and  its 
tributaries,  by  virtue  of  an  appropriation  thereof  on  the  first 
day  of  October,  1865,  which  said  right  is  the  third  right  in  said 
waters  and  prior  to  all  other  rights  hereinafter  mentioned. 

"(4)  That,  subject  to  the  preceding  rights,  the  defendant, 
the  city  of  Helena,  a  municipal  corporation,  is  the  owner  of 
and  entitled  to  the  use  of  twenty-five  cubic  feet  per  second  of 
the  waters  of  Beaver  creek  and  its  tributaries,  by  virtue  of  an 
appropriation  thereof  on  the  first  day  of  October,  1865,  which 
said  right  is  the  fourth  right  in  said  waters  and  prior  to  all 
other  rights  hereinafter  mentioned,  and  is  entitled  to  use  the 
same  beyond  and  without  the  watershed  of  said  Beaver 
creek.     •    •    • 

**It  is  further  ordered,  adjudged  and  decreed  that  the  plain- 
tiff and  each  and  all  of  the  appearing  defendants  in  this  action 
shall  be  entitled  to  the  use  and  enjoyment  of  their  respective 
appropriations  of  the  waters  of  said  Beaver  creek,  and  the 
streams  and  springs  tributary  thereto,  according  to  their  re- 
spective priorities  of  the  date  of  appropriation  and  the  amounts 
of  their  respective  appropriations  of  the  said  waters,  as  the 
same  are  established  and  set  forth  in  this  decree,  and  that  the 
parties  hereto   and    their    agents,    servants,    employees,    and 
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grantees,  and  each  of  them,  are  hereby  perpetually  enjoined 
and  restrained  from  in  any  manner  interfering  with,  hindering, 
or  delaying  the  other  parties  in  taking  from  the  said  stream 
or  its  tributaries  the  respective  amounts  of  their  several  appro- 
priations as  set  forth  and  described  in  this  decree,  and  from 
in  any  manner  interfering  with  or  stopping  the  flow  of  said 
waters  to  the  head  of  or  through  the  ditch  or  ditches  of  the 
other  respective  appearing  parties  to  this  action.    •     •    • 

^'It  is  further  ordered,  adjudged  and  decreed  that  the  ap- 
pearing parties  hereto  are  entitled  to  the  use  of  the  water  of 
said  Beaver  creek  and  its  tributaries  according  to  the  amounts 
and  dates  of  their  several  appropriations  as  hereinbefore  set 
forth,  or  as  much  of  the  said  amounts  as  the  said  parties  shall 
respectively  apply  to  a  beneficial  use." 

By  the  decree  the  defendant  Elizabeth  McMasters  was  awarded 
a  water  right  of  two  and  five  tenths  cubic  feet  per  second 
dated  May  1,  1893,  and  the  defendants  Charles  and  James 
Whitehead  were  given  jointly  a  right  of  five  cubic  feet  of  water 
per  second,  dated  June  7,  1904.  Charles  Whitehead  is  one  of 
the  appellants,  and  James  appears  in  the  title  of  the  case  on 
appellants'  brief  as  a  respondent.  Ludwig  Kirchlechner  was 
awarded  the  right  to  use  the  waters  of  Pole  creek,  a  tributary 
of  Beaver  creek,  said  right  dating  from  July  31,  1901. 

The  defendants  who  are  appellants  here,  excepted  to  the  ac- 
tion of  the  court  in  refusing  to  make  findings  of  fact  as  re- 
quested, and  afterward  filed  their  notice  of  intention  to  move 
for  a  new  trial,  which  notice  of  intention  is  addressed  to  the 
plaintiff  and  its  attorneys,  and  to  the  defendants  city  of  Helena, 
Elizabeth  McMasters  and  Ludwig  E[irchlechner,  and  their 
attorneys,  and  the  same  was  served  upon  the  attorne3rs  to  whom 
it  was  addressed.  Among  the  grounds  relied  upon  in  the  notice 
of  intention  to  move  for  a  new  trial  are  (a)  insufficiency  of  the 
evidence  to  justify  the  findings  of  fact  heretofore  set  forth; 
(b)  insufficiency  of  the  evidence  to  justify  the  findings  that  the 
city  of  Helena  and  its  predecessors  in  interest  used  the  water 
awarded  to  the  city  of  Helena  in  the  manner  stated  in  the  find- 


348      Spokane  Ranch  etc.  Co.  v.  Beatty  et  al.     [Mar.  T.  '08 

ings  so  awarding  said  waters;  and  (c)  because  the  findings 
awarding  the  water  to  the  city  of  Helena  and  to  the  plaintiff  are 
against  the  law  and  are  also  against  the  evidence.  A  so-called 
''Bill  of  Exceptions  and  Statement  on  Motion  for  New  Trial'* 
was  prepared,  which  bears  the  indorsement  of  the  city  attorney 
of  the  city  of  Helena,  wherein  he  admits  service,  but  the  same 
was  not  served  upon  any  of  the  other  parties  to  the  action.  The 
motion  for  a  new  trial  was  denied  by  the  district  court,  and 
thereafter  the  defendants  who  made  the  motion  served  and 
filed  their  notice  of  appeal  to  this  court,  which  said  notice  of 
appeal  is  directed  to  the  city  of  Helena,  Elizabeth  McMasters, 
and  Ludwig  Kirchlechner,  defendants,  and  their  attorneys,  and 
to  the  Spokane  Ranch  &  Water  Company,  the  plaintiff,  and  its 
attorneys.  The  record  shows  that  this  notice  of  appeal  was 
served  on  the  attorneys  to  whom  it  was  directed.  The  defend- 
ant James  Whitehead  is  not  mentioned,  either  as  an  appellant 
or  otherwise. 

The  cause  has  been  argued  upon  the  merits,  but  the  defend- 
ants city  of  Helena  and  Elizabeth  McMasters  have  interposed 
motions  to  dismiss  the  appeal,  and  also  to  affirm  the  judgment,, 
without  reference  to  the  merits.  It  will  not  be  necessary  to  con- 
sider the  latter  motions.  The  motions  to  dismiss  are  based  upon 
the  grounds  (a)  that  the  defendants  C.  W.  Dodge,  Wesley 
Beatty,  W.  S.  Dodge,  L.  E.  Lansing,  John  Graham,  John 
Beatty,  and  James  Whitehead  were  not  served  with  notice  of 
appeal;  (b)  because  the  same  defendants  were  not  served  with 
notice  of  intention  to  move  for  a  new  trial;  (c)  because  the 
statement  on  motion  for  a  new  trial  was  not  served  on  said 
defendants  nor  upon  the  plaintiff. 

The  record  discloses  that  C.  W.  Dodge,  Wesley  Beatty,  W.  S. 
Dodge,  John  Beatty,  and  James  S.  Smith  were  named  as  de- 
fendants in  the  original  complaint.  James  S.  Smith  disclaimed 
any  interest  in  the  controversy,  and  was  discharged  from  the 
case.  C.  W.  Dodge  and  one  H.  W.  Beatty  (said  by  counsel  to 
be  Wesley  Beatty)  joined  with  the  appealing  defendants  ia 
their  answers  to  the  complaint  of  the  plaintiff  and  the  cross- 
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complaint  of  the  city  of  Helena.  Neither  C.  W.  Dodge,  Wesley 
Beatty,  H.  W.  Beatty,  W.  S.  Dodge,  L.  B.  Lansing,  John  Gra- 
ham, nor  John  Beatty  are  mentioned  in  the  decree,  and  we  have 
no  means  of  knowing  whether  they  have  any  rights  in  the  con- 
troversy or  not.  But  the  defendant  James  Whitehead  was 
awarded  a  water  right,  and  he  was  not  served  with  notice  of 
either  the  proceedings  for  a  new  trial  or  the  appeal.  The  record 
shows  that  Charles  and  James  Whitehead  were  awarded  what 
appears  to  be  a  joint  right,  and  the  fact  that  Charles  appeals 
and  James  does  not  seems  to  indicate  that  they  do  not  agree 
as  to  the  expediency  of  an  appeal.  Any  party  aggrieved  may 
appeal  to  the  supreme  court.  (Code  Civ.  Proc,  sec.  1721.) 
Not  having  appealed,  James  Whitehead  is  presumed  to  be  sat- 
isfied with  the  judgment  as  it  stands.  {Power  v.  Murphy^  26 
Mont.  387,  68  Pac.  411.)     In  the  case  of  Senter  v.  De  Bemel, 

38  Cal.  637,  the  court  said:  "Our.  Code  allows  any  and  every 
party  who  is  aggrieved  to  appeal  without  joining  any  one  else, 
no  matter  what  may  be  the  character  of  the  judgment  against 
him,  whether  joint  or  several,  and  in  this  respect  works  a  change 
from  the  former  practice;  but  he  is  required  to  notify  all 
other  parties  who  are  interested  in  opposing  the  relief  which 
he  seeks  by  his  appeal,  if  they  have  formally  appeared  in  the 
action  in  the  court  below,  or  his  appeal,  as  to  those  not  served, 
will  prove  ineffectual,  and  also  as  those  served,  if  the  relief 
sought  is  of  such  a  character  that  it  cannot  be  granted  as  to  the 
latter  without  being  granted  as  to  the  former  also." 

As  hereinbefore  stated,  some  of  the  nonappealing  defend- 
ants, notably  C.  W.  Dodge  and  H.  W.  Beatty,  formally  ap- 
peared and  answered  in  the  court  below.  We  do  not  know,  be- 
cause the  entire  record  is  not  before  us,  why  they  were  not 
awarded  water  rights.  We  do  not  know  what  their  attitude 
toward  the  judgment  is.  It  may  be  that  they  have  no  fault  to 
find  with  that  portion  of  the  judgment  relating  to  the  city's  so- 
called  agricultural  rights. 

As  it  is  contended  by  appellants  that  the  second  and  third  rea- 
sons advanced  for  dismissing  the  appeal  may  not  be  success- 
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fully  urged  on  a  motion  to  dismiss,  but  only,  if  at  aU,  on  a 
motion  to  affirm  the  order  of  the  court  below,  we  shall  confine 
ourselves  to  the  first  ground  of  the  motion.  As  to  that,  it  is 
ingeniously  argued  by  counsel  that,  if  all  parties  on  whom  the 
notice  of  intention  to  move  for  a  new  trial  is  served  are  also 
served  with  notice  of  the  appeal,  then  the  appeal  is  properly 
perfected  and  this  court  obtains  jurisdiction.  We  cannot  agree 
with  this  contention.  The  statute  (Code  Civ.  Proc.  1895,  sec. 
1724)  reads  as  follows:  **An  appeal  is  taken  by  filing  with  the 
clerk  of  the  court  in  which  the  judgment  or  order  appealed 
from  is  entered,  a  notice  stating  the  appeal  from  the  same,  or 
some  specific  part  thereof,  and  serving  a  similar  notice  on  the 
adverse  party  or  his  attorney.  •  •  •  "  It  is  contended  that 
the  adverse  party  referred  to  is  only  the  party  who  has  been 
served  with  the  notice  of  intention  to  move  for  a  new  trial. 
But  the  courts  have  held  that  the  adverse  party  is  one  who 
has  an  interest  in  opposing  the  object  sought  to  be  accomplished 
by  the  appeal.  {Power  v.  Murphy,  supra;  Hayes  v.  Union 
Merc.  Co,,  27  Mont.  264,  70  Pac.  975;  Bowering  v.  Adams,  126 
Cal.  653,  59  Pac.  134.)  The  object  sought  to  be  accomplished 
by  this  appeal  is  to  get  a  new  trial  of  the  issues  relating  to  the 
right  of  the  city  of  Helena  to  take  the  waters  of  Beaver  creek 
out  of  the  basin  of  that  stream  permanently.  The  bill  of  ex- 
ceptions prepared  by  counsel  for  appellants  recites:  "The  above 
cause  came  on  regularly  for  trial,  •  •  •  •  and  the  following 
evidence  was  introduced  respecting  the  rights  of  the  city  of 
Helena  in  and  to  the  waters  of  Beaver  creek  and  its  tributaries 
as  affecting  the  right  of  the  city  to  take  from  the  basin  of  Beaver 
creek  the  waters  decreed  to  it.  •  •  •  "  We  quote  the  fol- 
lowing language  from  the  brief  of  counsel  for  the  appellants: 
*'In  this  case  the  only  question  presented  by  the  appeal  is 
whether  the  city  of  Helena  is  authorized  to  take  the  water  ad- 
judged it  away  from  the  basin  of  Beaver  creek,  and,  in  the 
event  that  the  city  is  not  permitted  to  do  this,  all  of  the  parties 
are  beneficially  affected.*'  So  that  the  object  sought  to  be  ac- 
complished by  this  appeal  is  to  get  a  new  trial  with  directions 


37  Mont.]     Spokane  Ranch  etc.  Co.  v.  Beatty  et  al.        351 

to  the  district  court  to  make  findings  of  fact  upon  which  another 
decree  may  be  based,  either  allowing  to  the  city  the  right  to 
take  the  waters  away  permanently  or  refusing  the  right.  Is 
James  "Whitehead  interested  in  opposing  such  a  procedure!  He 
is,  if  the  present  decree  does  not  give  the  city  that  right,  and, 
of  course,  if  it  does  give  the  right  he  is  not,  because  any  modifi- 
cation thereof  can  only  inure  to  his  benefit. 

What,  then,  is  the  legal  eflfect  of  the  decree  before  ust  It 
will  be  sufficient  to  consider  that  part  thereof  relating  to  the  so- 
called  agricultural  rights,  incidentally,  however,  examining  the 
language  employed  by  the  court  with  reference  to  the  placer 
mining  right.  Let  it  be  recalled  that  the  pleadings  and  bill  of 
exceptions  show  that  the  fundamental  question  before  the  court 
was  whether  the  city  of  Helena  was  authorized  to  continuously 
use  its  water  rights  outside  of  the  basin  of  Beaver  creek.  Again, 
the  court  found  that  the  placer  mining  right  of  one  thousand 
inches  had  been  used  through  the  French  Bar  ditch  and  by  means 
of  the  Beaver  Creek  Company  or  Indian  creek  ditch,  '*  which 
said  ditch  extends  beyond  and  without  the  watershed  of  Beaver 
creek,  for  useful  and  beneficial  purposes."  And  by  the  decree 
the  city  was  specifically  given  the  right  to  use  the  placer  mining 
company  water  ''beyond  and  without  the  watershed  of  Beaver 
creek."  When  we  come  to  examine  the  words  used  by  the  court 
with  reference  to  the  other  water  rights  of  the  city,  we  observe 
that  the  findings  are  couched  in  the  ordinary  terms  employed 
by  courts  in  this  northwestern  country  in  defining  water  rights 
used  for  agricultural  purposes.  Such  findings,  so  long  employed 
by  our  courts,  comprehend  the  legal  proposition  that  each  sub- 
sequent appropriator  is  entitled  to  have  the  water  flow  in  the 
same  manner  as  when  he  located,  and  that  he  may  insist  that 
prior  appropriators  shall  be  confined  to  what  was  actually  ap- 
propriated or  necessary  for  the  purposes  for  which  they  in- 
tended to  use  the  water.  (Grould  on  Waters,  3d  ed.,  sec.  231; 
Oassert  v.  NoyeSy  18  Mont.  216,  44  Pac.  959 ;  Creek  v.  Bozeman 
Waterworks  Co.,  15  Mont.  121,  38  Pac.  459;  3  Famham  on 
Waters  and  Water  Eights,  2085.)     So  that  it  naturally  follows 
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that  a  decree  that  does  not  specifically  authorize  the  prior  ap- 
propriator  to  take  the  water  from  the  watershed  permanently 
must  be  construed  as  not  giving  that  right.  And  in  this  case 
it  is  manifest  to  us  that  this  decree  does  not  give  the  city  such 
right,  and  that  the  district  judge  who  signed  the  same  did  not 
intend  that  it  should;  otherwise^  he  would  have  used  the  same 
language  in  regard  to  the  agricultural  rights  as  he  did  in  rela- 
tion to  the  placer  mining  right.  The  phraseology  employed  with 
reference  to  these  agricultural  rights  of  the  city  simply  amounts 
to  a  determination  that  the  city  has  the  same  rights  in  the  waters 
of  Beaver  creek  as  its  predecessors  had.  What  those  rights  were, 
save  as  to  the  volume  of  water  and  date  of  appropriation,  is 
left  undetermined.  Therefore,  as  we  are  of  opinion  that  this 
decree,  so  far  as  the  agricultural  rights  are  concerned,  does  not 
give  to  the  city  the  authority  to  continuously  take  the  water 
outside  the  watershed  or  basin  of  the  main  stream,  it  follows 
that  the  appeal  must  be  dismissed,  for  the  reason  that  the  de- 
fendants not  served  with  notice  of  appeal  could  only  be  detri- 
mentally affected  by  any  modification  of  the  decree;  and  it  is 
so  ordered. 

Dismissed, 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Hollowat 
concur. 

On  Motion  pob  Rehearing. 

(Submitted  October  6,  1908.    Decided  October  9,  1908.) 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

In  this  case  the  respondent,  the  city  of  Helena,  has  filed  a 
motion  for  a  rehearing  as  follows:  *' Comes  now  the  above-named 
respondent,  the  city  of  Helena,  and  moves  the  court  for  a  re- 
hearing herein,  or,  if  such  rehearing  is  not  deemed  advisable  or 
necessary,  then  to  make  certain  modifications  in,  or  exploitation 
of,  said  opinion,  in  the  respects  and  for  the  reasons  hereinafter 
more  fully  set  forth."  In  the  opinion  heretofore  handed  down 
the  court  employed  the  following  language:  **And  in  this  case  it 
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is  manifest  to  ns  that  this  decree  does  not  give  the  city  such 
right,  and  that  the  district  judge  who  signed  the  same  did  not 
intend  that  it  should;  otherwise  he  would  have  used  the  same 
language  in  regard  to  the  agricultural  rights  as  he  did  in  relation 
to  the  placer  mining  right."  It  is  suggested  by  counsel  for  the 
city  that  the  use  of  the  foregoing  language  leaves  in  doubt  the 
question  whether  the  court  referred  to  all  of  the  water  rights 
claimed  by  the  city,  or  only  to  the  agricultural  rights;  and  the 
request  is  made  that  the  words,  "with  reference  to  its  agricul- 
tural rights"  be  inserted  after  the  words  **such  right,"  used  in 
the  foregoing  quotation  from  the  opinion.  We  do  not  deem  it 
advisable  or  necessary  to  grant  a  rehearing  in  the  case.  Neither 
do  we  think  it  necessary  to  add  anything  to  the  opinion.  The 
case  has  already  been  reported  in  the  Pacific  Reporter  (96 
Pac.  727),  and  we  think  it  is  clear  from  the  whole  opinion 
that  the  addition  of  the  words  suggested  would  add  nothing 
to  the  decision  as  heretofore  handed  down.  The  court,  in  the 
sentence  quoted,  referred  solely  to  the  city's  so-called  agricultural 
rights  as  being  restricted,  by  the  decree,  to  the  watershed  of 
Beaver  creek.  We  do  not  feel  that  counsel  for  the  city  need 
apprehend  that  any  different  construction  will  be  placed  upon 
the  language  used.    Rehearing  denied. 

Mr.  Chibp  Justice  Brantly  and  Mb.  Justice  Holloway 
concur. 

IContM    Vol.    87—28 
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STATE  ex  BEL.  BEAN,  Respondent,  v.  LYONS  et  al.,  Appeu- 

liANTS. 

(No.  2,536.) 
(Submitted  June  26,  1908.    Deeided  JUI7  18,  1908.) 

[96  Pae.  922.] 

ScJiooh — Removal — Election  for  Change  of  Site — Powers  of 
Board  of  Trustees — Statutory  Provisions — Mandamus, 

Schools — Removal — ^Eleetion  for  Change  of  Site — ^Powers  of  Board  of  Trua- 
tees. 

1.  Section  1797,  Political  Code,  as  amended  by  Act  of  1897  (Laws 
1897,  p.  130),  which  declares  that  every  school  board  shall  have  power 
to  build  or  remove  schoolhouses  and  to  purchase  or  sell  school  lots, 
when  directed  by  a  vote  of  the  district  so  to  do,  is  not  only  a  grant 
of  power  to  such  boards,  but  also  a  limitation  of  their  authority  in  the 
premises;  so  that  they  cannot  do  any  of  the  acts  referred  to  without 
lirst  obtaining  the  consent  of  the  electors  of  the  district. 

Same — Election  for  Change  of  Site — Method  of  Procedure. 

2.  While  there  is  no  statutory  provision  directing  school  boards  when 
and  how  to  call  an  election  to  decide  the  question  whether  school 
buildings  shall  be  built  or  removed,  still  the  trustees  cannot  act  without 
authority  from  the  electors;  but  when  necessity  for  action  arises,  the 
provisions  touching  the  periodical  meetings  for  the  election  of  trustees 
or  for  calling  special  elections  to  obtain  power  for  the  issue  of  bonds, 
and  the  like,  furnish  a  safe  guide  to  such  boards  as  to  the  procedure 
to  be  observed. 

Same — Emergency. 

3.  While  in  cases  of  emergency  and  for  temporary  purposes  a  school 
board  may  probably  move  a  school  without  first  consulting  the  electors 
of  the  district,  the  trustees  are  not  justified  in  willfully  disregarding 
the  right  of  the  people  to  say  what  shall  be  done  with  reference  to  the 
permanent  location  of  the  schooL 

Same. 

4.  Where,  notwithstanding  the  proposition  of  moving  a  district  school 
building  to  a  certain  site  &d  been  twice  rejected  by  the  electors  of  the 
district,  the  school  board,  without  the  requisite  authority,  ordered  its 
removal  to  such  site,  although  ample  time  elapsed  between  the  date  at 
which  the  board  was  notified  by  the  owners  of  the  land  upon  which 
the  schoolhouse  stood,  to  remove  it,  And  the  date  at  which  the  removal 
was  actually  consummated,  to  hold  another  election,  or,  in  case  of  un- 
favorable action  by  the  electors,  to  institute  proceedings  by  condemna- 
tion of  the  site  upon  which  the  building  was  then  situated,  an  emer- 
gency such  as  to  justify  the  trustees  to  act  without  authority  did  not 
exist. 

Same — Election  for  Change  of  Site — Mandamus. 

6.  Mandamus  to  require  the  trustees  of  a  school  district  to  call  an  elec- 
tion to  determine  the  location  of  a  site  for  a  schoolhouse  was  the  proper 
remedy  where  the  board  arbitrarily  and  in  willful  disregard  of  the  pro- 
vision of  section  1797,  Political  Code,  as  amended  (Laws  1897,  p.  130), 
removed  a  school  to  a  site  selected  by  themselves,  without  consulting  the 
electors  of  the  district. 


37  Mont.]     State  ex  rel.  Bean  v.  Lyons  et  al.  355 

Seane— Mandamus — * '  Party  Beneficially  Interested. ' ' 

6.  A  resident  and  taxpayer  of  a  school  district  who  sought  by  manda- 
fMu  to  compel  a  school  board  to  submit  the  question  of  the  removal  of  a 
school  to  the  electors  of  the  district  was  a  party  beneficially  interested 
within  the  meaning  of  section  1962,  Code  of  Civil  Procedure,  and  en- 
titled to  make  the  application  for  the  vrrit. 

Same — Mandamus — ^Defenses. 

7.  A  school  board  is  not  vested  with  any  discretion  relative  to  the  call- 
ing of  an  election  to  determine  the  location  of  a  school  site,  but  must 
do  so  before  they  can  act  (Laws  1897,  p.  130)  ;  hence  the  contention  that 
the  issuance  of  a  writ  of  mandate  to  compel  them  to  call  an  election  for 
such  purpose  will  control  their  discretion,  has  no  merit. 

Same. 

8.  Nor  could  the  board  above  mentioned  defend  its  action  on  the 
ground  that  the  district  was  not  financially  able  to  secure  a  site  and 
erect  a  building.     The  electors  were  the  final  arbiters  of  that  question. 

Appeal  from  District  Courts  Madison  County;  Lew.  L.  CaUa- 
way,  Jvdge. 

Mandamus  by  the  state,  on  the  relation  of  Milton  Bean,  against 
Phillip  Lyons  and  others,  as  trustees  of  school  district  No.  35, 
Madison  county.  From  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Messrs.  Clark  dk  Duncam,  for  Appellants. 

The  school  board  had  no  authority  to  occupy  and  conduct 
school  in  the  old  schoolhouse  after  September  24,  1907,  while 
it  remained  upon  the  premises  of  Staudaher  &  Johnson.  It 
would  have  been  unlawful  for  them  to  do  so,  and  had  they  done 
so,  they  would  have  been  trespassers  and  liable  to  a  suit  for  dam- 
ages by  the  owners  of  the  land  upon  which  the  building  stood. 
Such  being  the  case,  the  electors  of  the  district  were  not  entitled 
to  a  vote  upon  the  question  as  to  whether  or  not  the  schoolhouse 
should  be  moved.  It  was  the  plain  duty  of  the  school  board  to 
remove  it  whether  it  was  tha  will  of  the  electors  of  the  district 
or  not.  A  writ  will  not  issue  to  compel  an  officer  to  do  an 
act  by  the  doing  of  which  he  would  subject  himself  to  an  action 
for  damages.  {People  v.  Blocki,  203  111.  363 ;  67  N.  E.  809 ;  Peo- 
ple V.  Mayor  etc.  of  Bloomington,  38  111.  App.  125 ;  State  v.  Yant, 
134  Ind.  121,  33  N.  B.  896 ;  French  v.  Common  Council  etc.  of 
South  Haven,  85  Mich.  135,  48  N.  W.  174 ;  State  v.  McCann,  107 
Wis.  348,  83  N.  W.  647 ;  26  Cyc.  301.) 
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Subdivision  6  of  section  1797,  Political  Code,  makes  it  the 
duty  of  a  school  board  to  build  and  remove  schoolhouses  only 
when  directed  by  a  vote  of  the  district  so  to  do.  There  is  noth- 
ing in  the  law  which  makes  it  a  duty  of  the  board  to  call  such 
election,  and  therefore  no  court  can,  by  writ  of  mandate,  com- 
pel such  an  election  to  be  held.  Before  mandamus  will  lie,  the 
obligation  to  perform  it  must  be  commanded  by  statute.  (Bar- 
ber V.  Mulford,  117  Cal.  356,  49  Pac.  206 ;  Farmers'  High  Line 
Canal  Co.  v.  People,  8  Colo.  App.  246,  45  Pac.  543;  Bright  v. 
Farmers'  High  Line  Canal  Co.,  3  Colo.  App.  170,  32  Pac.  433; 
Parroti  v.  Bridgeport,  44  Conn.  180,  26  Am.  Rep.  439 ;  26  Cyc. 
164,  and  notes.) 

Mandamus  can  merely  compel  the  board  to  exercise  its  dis- 
cretion, and  it  cannot  compel  it  to  exercise  it  in  a  particular 
way.  {Seymour  v.  Ely,  37  Conn.  103 ;  United  States  v.  Dubuque 
Co.  Commrs,,  1  Morris  (Iowa),  31;  State  ex  rel.  Monocure  v. 
Dubuclet,  28  La.  Ann.  698;  In  re  Prickett,  20  N.  J.  L.  134; 
Commonwealth  v.  Doylestown,  16  Pa.  Co.  Ct.  Rep.  161.) 
Neither  will  mandamus  lie  to  compel  school  authorities  to  re- 
move a  schoolhouse  to  another  site  where  the  eflEect  of  the  is- 
suance of  the  writ  would  control  the  exercise  of  their  discre- 
tion. {Peters  v.  Warner,  81  Iowa,  335,  46  N.  W.  1001 ;  Heintz 
V.  Moulton,  7  S.  Dak.  272,  64  N.  W.  135.)  When  the  statute 
prescribing  the  duty  does  not  clearly  and  distinctly  create  it, 
the  writ  will  not  lie.  (Birch  v.  Phelan,  127  Cal.  49,  59  Pac. 
209.)  We  might  also  mention  that  mandamus  is  a  remedy  for 
official  inaction.  (City  of  Atlanta  v.  Wright,  119  Ga.  207,  45 
S.  E.  994;  State  v.  Lewis,  76  Mo.  370;  26  Cyc.  158,  and  notes.) 
And  it  will  not  lie  to  undo  what  h«u3  been  done.  (Sweet  v.  Con- 
ley,  20  R.  I.  381,  39  Atl.  326 ;  State  v.  Miller,  1  Lea  (Tenn.),  596 ; 
26  Cyc.  158,  and  notes.)  In  the  case  at  bar,  there  was  no  of- 
ficial inaction. 

The  appellants  could  not  be  compelled  by  a  court  to  acquire 
a  school  site  and  build  a  schoolhouse  for  the  district  unless 
it  clearly  appeared  and  it  was  found  by  the  court  that  the  dis- 
trict had  funds  available  with  which  to  pay  for  such  site  and 
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building.  {8taU  v.  Board  of  Electors,  24  Ohio  C.  C.  654.)  A 
school  board  is  a  quasi  judicial  body  and  its  acts  pertaining  to  this 
school  matter  quasi  judicial,  and  therefore  mandamus  cannot  be 
invoked  to  correct  its  errors  and  control  its  discretion.  (State 
V.  Cntes,  48  Ohio  St.  460,  28  N.  E.  178.) 

The  respondent  here  had  a  right  to  appeal  to  the  county  su- 
perintendent, and  from  thence  to  the  state  superintendent,  and 
he  is  therefore  not  entitled  to  a  writ  of  mandamus  until  such 
appeals  have  been  taken,  and  his  right  to  redress  denied  or 
unsecured  by  or  through  such  officers.  (Mont.  Pol.  Code,  sec. 
1735 ;  Marshall  v.  Sloan,  35  Iowa,  445 ;  State  v.  Black,  166  Ind. 
138,  76  N.  E.  882;  Newhy  v.  Free,  72  Iowa,  379,  34  N.  W.  168.) 

Mr.  Edmund  J.  Callaway,  for  Respondent. 

Mandamus  is  not  only  the  proper  remedy,  but  the  only 
one.  (State  v.  Marshall,  13  Mont.  136,  32  Pac.  648;  Ehy  y. 
Board  of  School  Trustees,  87  Cal.  166,  25  Pac.  240.)  Superin- 
tendents of  schools,  school  trustees  or  directors,  or  other  school 
officials,  may  be  compelled  by  mandamus  to  perform  their  min- 
isterial duties,  but  not  to  exercise  their  discretionary  powers  in 
any  particular  manner.     (25  Cyc.  281.) 

The  provision  of  section  1797,  Political  Code,  is  mandatory 
and  leaves  the  trustees  with  no  discretion.  They  must  call  an 
election.  If  the  trustees  have  any  discretion,  it  can  be  con- 
trolled by  mandamus  where  the  discretion  is  abused.  (State 
ex  rel.  Eaves  v.  BickardSf  16  Mont.  158,  50  Am.  St.  Rep.  476,  40 
Pac.  210,  28  L.  R.  A.  298,  and  cases  cited;  Wood  v.  Strother, 
76  Cal.  545,  9  Am.  St.  Rep.  249,  18  Pac.  766 ;  State  v.  Barnes, 
25  Fla.  298,  23  Am.  St.  Rep.  516,  5  South.  722 ;  State  v.  Board, 
134  Mo.  296,  56  Am.  St.  Rep.  503,  35  S.  W.  617.) 

Counsel  for  appellants  say  that  because  the  statute  does  not 
expressly  command  the  trustees  to  call  an  election  to  determine 
the  question,  the  writ  will  not  lie,  and  therefore  the  trustees 
can  accomplish  their  desires,  evade  the  laws  and  usurp  the  au- 
thority and  rights  of  the  people  by  doing  indirectly  what  they 
could  not  do  directly.     On  this  question  see  generally:  Colt  v. 
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Roberts,  28  Conn,  330;  Farmers'  &  Merchants'  Nat.  Bank  v. 
School  Digt,,  6  Dak.  255,  42  N.  W.  767;  School  Directors  v. 
Wright,  43  111.  App.  270;  Seibert  v.  Botts,  57  Mo.  430;  Ben^ 
jamin  v.  HuU,  17  Wend.  (N.  Y.)  437;  Moore  v.  State,  9  Kan^ 
App.  489,  58  Pac.  1004;  Buchanan  v.  Hannibal  School  Dist., 
25  Mo.  App.  85 ;  Stadtler  v.  School  Dist.,  61  Minn.  259,  63  N. 
W.  638;  School  Dist.  No.  80  v.  Brown,  2  Kan.  App.  309,  43 
Pac.  102 ;  Graves  v.  Jasper  School,  2  S.  D.  414,  50  N.  W.  904 ; 
Trustees  of  Schools  v.  People,  76  111.  621. 

It  is  absurd  to  contend  that  appeals  should  have  been  made 
to  the  county  or  state  superintendents,  or  both.  Such  officers 
have  no  power  or  authority  whatsoever  in  such  case.  They 
could  not  locate  nor  direct  where  the  school  should  be  held  or 
the  schoolhouse  located.  They  have  no  power  or  authority  to 
enforce  their  orders.  Such  officers  are  not  clothed  with  judi- 
cial powers.  (School  Dist.  of  Sioux  City  v.  Pra;tt,  17  Iowa, 
16.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court 

This  is  an  appeal  from  a  judgment  directing  a  peremptory 
writ  of  mandamus  to  issue  requiring  the  defendants,  trustees 
of  school  district  No.  35  of  Madison  county,  to  hold  an  elec- 
tion to  determine  the  question  of  the  location  of  the  district 
schoolhouse.  It  is  alleged  in  the  affidavit,  in  substance,  that  the 
relator  is  a  resident  and  taxpayer  of  the  district,  that  for  the 
past  nine  years  the  district  has  owned  and  used  a  schoolhouse, 
with  the  necessary  furniture,  fixtures  and  accessories,  situate 
near  the  center  of  the  district;  that  during  the  first  four  of 
these  years  the  land  occupied  by  it  was  public  land  of  the 
United  States ;  that  during  the  past  five  years  it  has  been  owned 
by  Staudaher  &  Johnson,  who  have  acquired  the  paramount 
title;  that  on  September  24,  1907,  these  owners  notified  the  de- 
fendants, as  trustees,  to  remove  the  building  from  their  land; 
that  the  defendants  Lyons  and  Koch  on  or  about  October  26, 
1907,  caused  to  be  built  in  a  remote  part  of  the  district  a  new 
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fichoolhouse,  and  removed  thereto  from  the  old  building  all  the 
furniture,  fixtures  and  other  accessories  theretofore  used  there- 
in and  in  connection  therewith,  together  with  the  doors,  win^ 
dows,  and  floors;  that  they  have  employed  a  teacher  to  con- 
duct a  school  for  the  district  in  the  new  building ;  that  all  these 
acts  have  been  done  without  right  or  authority  of  law  and  in 
violation  of  their  duty,  in  that  they  failed  and  refused  to  sub- 
mit the  question  of  the  location  of  the  new  school  building  and 
school  to  the  qualified  electors  of  the  district,  and  neglected  to 
first  obtain  authority  from  the  electors  to  erect  the  new  build- 
ing, as  is  required  by  law;  that  the  defendants  could  have 
complied  with  the  notice  of  Staudaher  &  Johnson  by  moving 
the  old  building  a  distance  not  to  exceed  forty  rods,  but  that, 
instead  of  so  doing,  they  erected  the  new  building  at  a  distance 
of  three  and  one-half  miles  from  the  old  location,  and  at  a  place 
in  the  district  more  convenient  to  themselves,  and  at  the  same 
time  more  remote  from  a  majority  of  the  children  in  the  dis- 
trict, making  it  necessary  for  them  to  cross  an  intervening  river 
and  to  travel  the  additional  distance  of  three  and  a  half  miles ; 
that  the  defendants  intend  to  maintain  the  school  in  the  new 
building,  and  to  use  the  money  belonging  to  the  district  to 
pay  the  expense  of  its  construction;  that  by  the  action  of  the 
defendants  aforesaid,  the  relator  and  other  residents  in  the 
district  in  like  situation  with  himself  have  been  and  will  con- 
tinue to  be  deprived  of  the  benefits  of  the  school  for  their  chil- 
dren, owing  to  their  tender  age,  the  additional  distance  neces- 
sary for  them  to  travel,  the  danger  to  them  in  crossing  the  river, 
and  the  inconvenience  and  danger  due  to  inclement  weather; 
and  that  prior  to  the  commencement  of  this  action  the  relator 
demanded  of  the  board  of  trustees  that  they  submit  the  ques- 
tion of  the  location  of  the  school  building  to  the  qualified  elec- 
tors of  the  district,  but  that  the  defendants  Lyon  and  Koch, 
trustees  as  aforesaid,  refused  and  still  refuse  to  do  so,  though 
defendant  Jones  is  willing  to  grant  the  request. 

To  the  alternative  writ  the  defendant  Jones  made  no  ap- 
pearance or  answer.    Defendants  Lyons  and  Koch  made  de- 
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fense,  first,  by  motion  to  quash  on  the  ground  that  the  facts 
stated  do  not  warrant  any  relief;  and,  then,  upon  a  denial  of 
this  motion,  by  answer  to  the  merits.    Their  answer  is  some-  4 

what  voluminous,  consisting  of  denials  of  many  of  the  mate- 
rial averments  made  by  the  relator,  and  of  matters  alleged  af- 
firmatively in  justification  of  their  action.  Among  these  latter 
it  is  alleged  that  school  district  No.  35  never  owned  a  site  for 
its  school  building;  that  at  the  time  Staudaher  &  Johnson 
notified  the  trustees  to  remove  the  building  it  had  no  money 
value  apart  from  the  doors,  windows  and  floors,  which  were 
removed  and  put  into  the  new  building,  except  while  located 
on  its  original  site,  and  was  not  worth  moving  and  rebuilding; 
that,  upon  receipt  of  notice  from  Staudaher  &  Johnson,  the 
defendants  negotiated  with  Margaret  M.  Koch,  the  clerk  of  the 
board  of  trustees  and  the  wife  of  defendant  Koch,  for  a  place 
in  which  to  have  the  school  conducted  for  the  ensuing  year; 
that  she  thereupon  began  the  construction  of  the  new  building 
at  her  own  expense,  at  a  point  in  the  district  near  the  center  of 
population;  that,  upon  the  completion  thereof,  she  delivered 
the  same  to  the  defendants  to  be  used  without  expense  to  the 
district  until  a  proper  site  could  be  secured  and  a  suitable  build- 
ing could  be  erected;  that,  in  order  to  have  school  in  the  dis- 
trict for  the  year,  it  was  necessary  to  secure  a  building,  and, 
to  meet  the  urgent  necessity  thus  brought  upon  them,  they  se- 
cured the  building  from  Mrs.  Koch,  and  thereupon  employed 
a  teacher  to  conduct  school  therein ;  that  the  district  is  not  finan- 
cially able  to  pay  for  the  building  of  a  schoolhouse,  and  for 
this  reason  no  action  has  been  taken  by  the  defendants  to  se- 
cure a  site  therefor;  and  that  they  permitted  the  use  of  the 
doors,  windows  and  floors  of  the  old  building  in  the  new  one 
only  temporarily  until  a  suitable  site  could  be  secured. 

A  trial  of  the  issues  resulted  in  findings  in  favor  of  the  rela- 
tor upon  all  the  allecjations  made  in  the  affidavit.  The  court 
further  found  that  at  a  meeting  of  the  board  of  trustees  on 
September  27,  1907,  by  a  majority  vote,  Lyons  and  Koch  vot- 
ing in  the  affirmative,  it  was  determined  to  remove  the  school 
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to  the  location  where  it  now  is,  the  site  selected  being  desig- 
nated as  the  ''new  site";  that  these  defendants  thereupon  di- 
rected Mrs.  Koch  to  advertise  for  bids  for  the  erection  of  a 
new  building;  that,  having  received  no  bids,  they  made  arrange- 
ments with  her  by  which  she  advanced  the  funds  required  to 
erect  the  building;  that  thereafter  defendant  Koch  and  a  brother 
of  Mrs.  Koch  erected  the  building,  taking  from  the  old  build- 
ing the  floor,  part  of  the  roof,  the  windows  and  doors,  and  in- 
corporated them  in  the  new  building;  that  there  had  been  a 
contention  in  the  district  during  the  two  years  prior  to  this 
action  as  to  whether  the  schoolhouse  should  be  removed  to  the 
new  location,  the  same  site  selected  by  defendants ;  that  it  had 
originally  been  located  on  the  old  site  by  a  vote  of  the  district, 
and  that  the  question  of  removal  to  the  new  site  had  been  twice 
theretofore  submitted  to  the  voters  (the  last  time  in  May,  1907), 
who  had  refused  to  consent  to  a  removal ;  that,  though  repeatedly 
requested  by  the  relator  and  other  electors  of  the  district,  the 
defendants  Lyons  and  Koch  consistently  refused  to  submit  to 
the  electors  the  question  of  removing  the  old  schoolhouse  or 
locating  the  school  or  building  a  new  schoolhouse ;  and,  by  way 
of  conclusion  upon  these  facts,  that  these  defendants  and  Mar- 
garet M.  Koch,  the  clerk,  in  all  their  doings  with  reference  to 
the  new  building,  acted  arbitrarily  and  without  authority  of 
law,  with  the  purpose  to  remove  the  school  to  the  new  site 
without  a  vote  of  the  electors.  It  also  found  that,  under  the 
arrangement  made  between  these  defendants  and  Mrs.  Koch, 
she  expects  to  be  reimbursed  by  the  district  for  the  moneys  ad- 
vanced by  her,  provided  the  voters  of  the  district  authorize 
the  trustees  to  purchase  the  new  building.  The  judgment  di- 
rected a  peremptory  writ  to  issue,  commanding  the  trustees  to 
submit  to  the  electors  on  April  4,  1908,  the  question  of  remov- 
ing the  schoolhouse  and  school  to  some  site,  or  to  one  of  two 
or  more  sites  so  specifically  designated  in  the  notice  of  elec- 
tion, as  well  as  in  the  ballots  to  be  used  at  the  election,  as  to 
enable  the  electors  to  vote  intelligently  thereon. 
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The  first  contention  made  by  the  appellants  is  that  the  mo- 
tion to  quash  the  alternative  writ  should  have  been  sustained, 
because  the  affidavit  is  not  sufficient  in  substance  or  form  to 
warrant  relief.  Whether  this  is  so  depends  upon  the  extent 
and  character  of  the  power  vested  in  the  board  of  trustees  of 
a  school  district  and  the  duty  imposed  by  the  statute.  Sec- 
tion 1797  of  the  Political  Code  of  1895,  as  amended  by  Act  of 
1897  (Session  Laws  1897,  p.  130),  declares:  ''Every  school  board 
unless  otherwise  specially  provided  by  law,  shall  have  power  and 
it  shall  be  its  duty:  •  •  •  (6)  To  build  or  remove  school- 
houses  and  to  purchase  or  sell  school  lots,  when  directed  by  a 
vote  of  the  district  so  to  do.**  No  other  provision  has  been 
called  to  our  attention,  nor  have  we  been  able  to  find  any, 
which  enlarges  the  powers  conferred  by  this  section  or  modifies 
the  duty  enjoined.  It  must,  therefore,  be  regarded,  not  only 
as  a  grant  of  power  to  such  boards,  but  also  as  a  limitation  upon 
their  power,  both  as  to  its  extent  and  as  to  the  mode  of  its 
exercise.  That  is  the  rule  of  construction  applicable  to  all  stat- 
utes granting  and  defining  the  powers  of  such  municipal  or  quasi 
municipal  bodies. 

In  State  ex  rel  Jay  v.  Marshall,  13  Mont.  136,  32  Pac.  648, 
in  considering  a  similar  provision,  found  in  the  Compiled  Stat- 
utes of  1887  (Compiled  Statutes  1887,  Div.  5,  sec.  1885),  and  de- 
fining its  purpose  and  scope,  this  court,  through  the  late  Jus- 
tice De  Witt,  said:  *'When  the  statute  provides  that  the  school 
trustees  shall  have  power  to  remove  'schoolhouses'  only  when 
directed  by  a  vote  of  the  district  so  to  do,  we  are  of  opinion 
that  the  term  *schoolhouse'  does  not  mean  simply  the  house,  but 
refers  rather  to  the  school  plant,  including  the  general  equip- 
ment, furniture,  maps,  charts,  globes,  and  pupils  and  teacher. 
The  rural  school  districts  are  large  geographically,  and  small 
in  population.  The  school  should  naturally  be  located  to  best 
serve  the  greatest  number.  Its  location  can  in  no  way  be  so 
satisfactorily  determined  as  by  a  vote  of  the  electors  of  the 
district.  Such  determination  is  in  accordance  with  the  Ameri- 
can principle  of  majority  rule.    We  take  it  that  it  rarely,  if 
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ever,  occurs  that  a  schoolhouse  is  moved.  In  cities  the  school- 
houses  are  elaborate  structures,  the  moving  of  which  is  wholly 
impracticable.  In  the  country  they  are  nide  buildings,  and 
are  likely  to  be  not  worth  the  moving.  We  doubt  that  a  school- 
house,  as  a  building,  was  ever  moved  in  this  state.  We  can 
scarcely  conceive  of  circumstances  where  it  would  be  prac- 
ticable to  move  the  house.  On  the  other  hand,  changes  in  the 
centers  of  population  frequently  occur  in  rapidly  developing 
communities.  When  they  occur  the  trustees  are  likely  to  be 
elected  from  such  new  center.  The  people  of  such  new  cen- 
ter are  likely  to  want  the  school  near  to  them.  But  the  trus- 
tees must  not  change  the  place  of  the  school  without  the  vote 
of  the  district.  At  such  election  all  elements  express  themselves. 
Matters  of  convenience  to  the  majority,  questions  of  expense  to 
the  district,  suitability  of  site,  and  scores  of  opinions  and  in- 
fluences which  sway  a  rural  school  district  are  sifted  down 
through  the  ballots,  and  the  result  demonstrates  the  will  of  the 
people  as  to  the  site  of  their  school.  This,  in  our  opinion,  was 
within  the  view  of  the  legislature,  and  they  meant  to  express 
their  intent  (section  1885,  subdivision  6)  that  the  people  should 
determine  the  site  of  their  school.  This  is  a  more  reasonable 
view  than  to  hold  that  the  statute  means  to  say  only  that  a 
vote  shall  be  had  upon  the  question  of  moving  the  house.  The 
house  is  the  shell — ^the  envelope.  The  substance  is  the  school 
itself,  and  it  is  that  in  our  opinion  which  the  statute  contem- 
plate." To  this  admirably  clear  exposition  it  is  hardly  nec- 
essary to  add  an3rthing.  Manifestly,  the  theory  of  the  legisla- 
ture in  this  enactment  was  that  the  people  who  are  to  enjoy 
the  benefit  of  the  district  schools  shall  have  the  right  reserved 
to  themselves  of  serving  their  own  convenience  and  that  of  their 
children  in  selecting  the  place  in  the  district  where  the  school 
should  be  located,  and  at  the  same  time  to  husband  the  re- 
sources of  the  district  by  holding  a  check  upon  those  who  hap- 
pened to  occupy  the  position  of  trustees  for  the  time  being. 
So  the  trustees  have  no  power  to  build  or  remove  a  schoolhouse, 
or  the  school,  or  to  purchase  or  sell  school  lots,  until  they  have 
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consulted  the  electors.  And,  while  there  is  no  express  provi- 
sion as  to  when  and  how  an  election  shall  be  called,  yet,  when 
the  exigency  arises  requiring  the  trustees  to  consult  the  elec- 
tors for  authority  to  act,  they  must  do  so.  When  put  to  the 
choice  between  acting  without  authority  and  pursuing  the 
proper  method  to  obtain  it,  they  must  refrain  from  acting  un- 
til authority  is  obtained.  The  power  to  act  without  authority 
does  not  exist.  When  the  necessity  for  action  arises,  the  duty 
to  seek  authority  becomes  imperative.  Therefore,  in  the  ab- 
sence of  any  other  express  provisions  as  to  how  they  shall  pro- 
ceed, the  provisions  touching  the  periodical  meetings  for  the 
election  of  trustees,  or  for  calling  special  elections  to  obtain 
authority  to  issue  bonds,  and  the  like,  furnish  a  safe  guide. 
It  may  well  be  that  in  cases  of  emergency,  and  for  temporary 
purposes  until  the  electors  may  be  consulted,  the  trustees  might 
move  the  school.  In  cases  of  fire  or  pestilence,  or  in  case  of 
danger  of  an  action  in  ejectment  or  damages  after  lawful  no- 
tice to  vacate  premises  belonging  to  other  persons,  it  might  well 
be  said  that  they  have  implied  power  to  make  any  temporary 
arrangement  to  accommodate  the  school.  In  such  case  the  emer- 
gency might  require  immediate  action.  But  the  fact  that  in 
any  such  emergency  immediate  action  may  be  required  does 
not  justify  willful  disregard  of  the  right  of  the  people  to  say 
what  the  trustees  shall  do  with  reference  to  the  permanent  lo- 
cation of  the  school  and  provision  for  its  future  conduct. 

It  cannot  be  claimed  that  the  circumstances  stated  in  the  af- 
fidavit presented  such  an  emergency  as  required  the  board  to 
.  act  at  once.  And  this  statement  is  fully  borne  out  by  the  find- 
ings of  the  court  that  the  notice  was  given  by  Staudaher  & 
Johnson  on  September  24,  1907;  that  on  September  27th  the 
board  held  a  meeting,  at  which  the  new  site  was  selected  and 
the  clerk  instructed  to  call  for  bids  for  the  erection  of  a  build- 
ing upon  it ;  that  on  October  10th  another  meeting  of  the  board 
was  held,  at  which,  when  it  appeared  that  no  bids  had  been 
received,  it  was  agreed  that  the  clerk  should  advance  the  neces- 
sary funds  and  that  the  building  should  be  erected  on  the  new 
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site;  that  defendant  Koch,  aided  by  his  brother  in  law,  then 
proceeded  with  its  erection,  dismantling  the  old  building  and 
practically  removing  it  during  the  process ;  and  that  school  was 
instituted  therein  on  November  11th  and  has  been  continued 
there  since,  the  trustees  consistently  refusing  to  consult  the 
people,  and  that,  too,  despite  the  fact  that  within,  the  previous 
two  years  the  question  of  removal  to  the  same  site  had  twice 
been  submitted  to  the  electors,  the  last  time  at  the  election  held 
in  May,  1907,  and  in  both  cases  the  answer  had  been  in  the 
negative.  Ample  time  elapsed  before  the  removal  was  con- 
summated to  permit  the  holding  of  an  election,  and  in  case  the 
result  had  been  against  the  proposition,  to  institute  proceedings 
by  condemnation  of  the  site  upon  which  the  building  then  was. 
None  of  these  things  were  done,  and  the  conclusion  seems 
inevitable  that  the  defendants  proceeded  deliberately,  in  con- 
temptuous disregard  of  the  rights  of  the  electors  to  accomplish 
their  own  personal  wishes.  Beyond  any  question  the  facts  pre- 
sent a  case  demanding  relief. 

Is  mandam%LS  the  proper  remedy!  In  their  second  conten- 
tion the  defendants  assert  that  it  is  not.  In  our  opinion,  how- 
ever, it  so  clearly  is  that  for  authority  we  need  refer  only  to  the 
statute,  which  declares:  ''It  [vMmdamus]  may  be  issued  by 
the  supreme  court  or  the  district  court,  or  any  judge  of  the  dis- 
trict, to  any  inferior  tribunal,  corporation,  board  or  person,  to 
compel  the  performance  of  an  act  which  the  law  specially  enjoins 
as  a  duty  resulting  from  an  ofSce,  trust  or  station,  or  to  compel 
the  admission  of  a  party  to  the  use  and  enjoyment  of  a  right 
or  office  to  which  he  is  entitled  and  from  which  he  is  unlaw- 
fully precluded  by  such  inferior  tribunal,  corporation,  board 
or  person.*'  (Code  Civ.  Proc,  sec.  1961.)  The  relator  is  a 
party  beneficially  interested,  and  was  entitled  to  make  the  ap- 
plication. (Code  Civ.  Proc.,  sec  1962;  Chumasero  v.  Potts, 
2  Mont.  242.) 

It  is  no  justification  of  the  action  of  the  defendants  for  them 
to  say  that  the  writ  will  control  their  discretion.  They  have 
no  discretion  in  this  matter.    As  heretofore  said,  when  circum- 
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stances  require  their  action  in  the  matters  referred  to  in  the 
statute  (Political  Code,  sec.  1797,  subd.  6),  they  must  first  get 
the  consent  of  the  electors.  This  provision  is  the  limit  of  their 
power.  Nor  is  it  a  justification  of  their  action  for  them  to  say, 
as  they  do  in  their  answer,  that  they  were  compelled  to  act  as 
they  did  in  order  to  maintain  school  for  the  current  year.  This 
is  mere  subterfuge.  It  is  entirely  apparent  that  they  did  not 
attempt  to  make  temporary  arrangements  until  they  could  secure 
a  permanent  site,  but  proceeded  at  once  to  select  one  and  erect 
a  permanent  building  thereon,  for  which  they  intended  the  dis- 
trict ultimately  to  pay.  Nor  is  it  material  to  this  case  that  the 
district  is  not  financially  able  to  secure  a  site  and  erect  a  new 
building.  The  electors  are  the  final  arbiters  of  this  question, 
as  they  are  of  the  question  whether  the  school  shall  be  main- 
tained at  one  place  or  another. 

The  judgment  is  aflSrmed  at  the  cost  of  appellants. 

Afp,rmed. 

Mb.  Justice  Hollowat  and  Mb.  Justice  Smith  concur. 


STATE,  Respondent,  v.  MITTON,  Appellant. 

(No.   2,553.) 
(Submitted  June  30,  1908.    Decided  Julj  18,  1908.) 

[96  Pac.  926.] 

Criminal  Law — Forgery  —  Information  —  Demurrer  —  Uttering 
Forged  Instrument — Element  of  Offense — Evidence — Admis- 
sibility— Instructions. 

Forgery — Information — Separate    Counts — Same    Offense — ^Demurrer. 

1.  An  information  charging  forgery  in  two  counts,  the  first  by  the 
false  making  of  the  instrument,  and  the  second  by  uttering  it  (the 
pleading' distinctly  referring  to  the  same  instrument),'  is  not  vulner- 
able to  attack  by  demurrer  for  charging  two  offenses,  the  inhibition  of 
section  1836,  Penal  Code,  that  the  indictment  or  information  must 
cliarge  but  one  offense,  being  directed  to  pleadings  which  charge  more 
than  one  distinct  offense,  and  not  to  one  which  in  each  of  two  counts 
charges  the  same  offense. 
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Same — ^Uttering  Forged  Note — Alteration — ^Evidence — Admissibility, 

2.  In  a  prosecution  for  uttering  a  forged  note,  evidence  held  admis* 
sible  to  show  that  the  instrument  had  been  originally  a  part  of  as 
order  for  school  supplies  and  had  been  severed  from  the  remaining 
portion,  without  the  knowledge  or  consent  of  the  signers  of  the  order^ 
by  which  severance  the  paper  was  changed  from  a  non-negotiable  into 
a  negotiable  promissory  note. 

Same — Uttering  Forged  Note— Element  of  Offense — Evidence. 

3.  To  justify  conviction  of  one  charged  with  uttering  a  note  while- 
knowing  it  to  be  forged,  it  is  not  necessary  to  show  that  the  forgery 
in  the  first  instance  was  committed  by  the  defendant.  If,  knowing^ 
that  the  instrument  was  in  fact  a  forgery,  he  passed  it  as  true  and 
genuine  with  a  felonious  intent,  he  is  guilty  of  forgery  under  section 
840,  Penal  Code. 

Same — ^Evidence — ^Admissibility — ^Harmless  Error. 

4.  An  information  charging  forgery  contained  two  counts,  the  first, 
by  the  false  making  of  the  instrument,  and  the  second  by  uttering  it 
while  knowing  it  to  be  forged.  Before  final  submission  of  the  case- 
the  court  withdrew  from  the  jury  all  consideration  of  the  first  count, 
but  before  doing  so,  evidence  had  been  admitted  showing  that  the- 
instrument  in  question  had  been  a  part  of  an  order  for  supplies  and 
had  been  severed  from  the  remaining  portion,  whereby  the  paper  was. 
changed  from  a  non-negotiable  to  a  negotiable  promissory  note — 
which  evidence  was  admissible  under  the  second  count.  Held,  that  if 
the  admission  of  such  evidence  before  withdrawal  of  the  first  count 
was  error,  it  was  error  without  prejudice,  the  jury  having  been  told 
not  to  consider  the  first  count  in  arriving  at  a  verdict. 

Same — Filling  Blanks — Implied  Authority. 

5.  The  rule  that  the  delivery  of  a  writing  containing  blanks  evidently^ 
intended  to  be  filled,  creates  an  implied  authority  on  the  person  who* 
receives  it  to  complete  the  instrument  by  filling  the  blanks,  has  no 
application  where  the  defendant  had  himself  testified  that  the  blanks. 
in  the  note  which  he  was  charged  with  uttering  while  knowing  it  to. 
be  spurious,  had  all  been  filled  before  it  was  signed. 

Same — Uttering  Forged  Note — Circumstances  of  Transfer — ^Evidence — ^Ad- 
missibility. 

6.  Evidence  relating  to  the  circumstances  of  the  transfer  of  a  forged 
note,  with  the  uttering  of  which  defendant  stood  charged,  was  admis- 
sible as  a  part  of  the  history  of  the  transaction,  and  as  showing  the- 
intent  with  which  he  acted. 

Same — Similar  Transactions — ^Evidence — ^Admissibility. 

7.  Evidence  revealing  transactions  of  a  nature  similar  to  the  one  which, 
gave  rise  to  the  prosecution  against  defendant  for  uttering  a  forged 
note,  was  admissible  for  the  purpose  of  showing  a  system  or  general 
plan,  a  guilty  knowledge  or  criminal  intent,  and  to  negative  the  idea 
that  the  act  for  which  the  defendant  was  On  trial  was  the  result  of 
accident  or  mistake. 

Same — Changing  Non-negotiable  into  Negotiable  Note. 

8.  Held,  that  the  c&nging  of  an  order  for  school  supplies  by  detach- 
ing a  portion  thereof  so  as  to  create,  out  of  what  was  not  intended  as- 
a  promissory  note,  a  negotiable  instrument,  is  such  a  material  altera- 
tion of  the  original  instrument  as  to  constitute  forgery,  if  done  with, 
a  criminal  intent. 

Same — Instructions — ^Refusal. 

9.  Where  the  district  court  in  a  prosecution  for  forgery  had  with- 
drawn from  the  jury's  consideration  a  count  charging  the  crime  by 
the  false  making  of  the  instrument,  and  defendant  was  convicted  on 
a  second  count,  for  having  uttered  it  with  the  knowledge  that  it  waa 
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forged,  it  properly  refused  to  instruct  the  jurj  that  one  of  the  issues 
was  whether  defendant  signed  the  names  of  the  purported  makers  of 
the  note,  since  it  was  immaterial  who  forged  it  or  hj  what  means  the 
forgery  was  accomplished. 

Same — Conviction — Evidence — Sufficiency. 

10.  A  judgment  of  conviction  of  the  crime  of  forgery  will  not  be  re- 
versed for  alleged  insufficiency  of  the  evidence  to  justify  the  verdict, 
even  though  another  jury  might  properly  have  reached  another  con- 
clusion. If  the  evidence  of  defendant's  guilt  was  not  so  weak  as  that 
it  ought  not  to  have  gone  to  the  jury,  and  was  believed  by  them,  the 
defendant  was  properly  convicted. 

(Chief  Justice  Brantly,  dissenting.) 

Appedl  from  District  Court,  Gallatin  County;  E.  E.  Cheadle, 
Judge. 

J.  A.  Mitton  was  convicted  of  the  crime  of  forgery,  and  he 
appeals  from  the  judgment  and  an  order  denying  him  a  new 
trial. 

Mr.  J.  L.  Staats,  for  Appellant. 

The  amended  information  seta  forth  two  offenses.  The  de- 
murrer to  the  amended  information  should  have  been  sustained 
{People  V.  Tower,  135  N.  Y.  457,  32  N.  E.  145;  Territory  ▼. 
Paulier,  8  Mont.  146,  19  Pac.  594;  People  v.  Parker,  67  Mich. 
222,  11  Am.  St.  Rep.  578,  34  N.  W.  720 ;  State  v.  Woody  13  Minn. 
121;  9  Am.  &  Eng.  Ency.  of  PI.  &  Pr.  603,  and  cases  cited; 
State  V.  Stevens,  56  Kan.  720,  44  Pac.  992;  State  v.  Goodwin, 
33  Kan.  538,  6  Pac.  899.)- 

The  instrument  was  payable  to  the  Superior  School  Supply 
Company,  or  order.  In  order  to  negotiate  the  instrument,  or 
utter  and  pass  the  same,  knowing  it  to  have  been  forged,  the 
evidence  should  be  directly  in  line  with  the  false  making  of 
the  instrument  alone,  and  any  evidence  of  the  material  altera- 
tion of  it  would  be  foreign  to  the  issues  in  the  case;  and  under 
the  allegations  of  the  second  count  of  the  amended  informa- 
tion, evidence  of  alteration  should  not  have  been  admitted. 
{People  V.  Cole,  130  Cal.  13,  62  Pac.  274;  People  v.  Bendit,  111 
Cal.  277,  52  Am.  St.  Rep.  186,  43  Pac.  901,  31  L.  R.  A.  831; 
People  V.  Palmer,  53  Cal.  615 ;  People  v.  McKenna,  81  Cal.  158, 
22  Pac.  488;  People  v.  Mahoney,  145  Cal.  104,  78  Pac.  354; 
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State  V.  McNapsy,  58  Kan.  691,  50  Pac.  895,  38  L.  R.  A.  756.) 
The  defective  allegation  in  the  amended  information  as  to  the 
uttering  and  passing  of  the  instrument  cannot  be  read  with  the 
allegations  of  the  amended  information  charging  the  making  and 
forging  of  the  instrument,  in  order  to  supply  a  defect  therein. 
This  cannot  be  done  even  where  there  are  separate  counts. 
(People  V.  Smith,  103  Cal.  563,  37  Pac.  516 ;  People  v.  Mitchell, 
92  Cal.  590,  28  Pac.  597.) 

A  delivery  of  a  writing  containing  blanks  evidently  intended 
to  be  filled,  creates  an  implied  authority  on  the  receiver  to  com- 
plete the  instrument,  especially  in  negotiable  paper,  in  con- 
formity to  the  character  of  the  writing.  (2  Am.  &  Eng.  Ency. 
of  Law,  253,  254,  and  cases  cited;  GKUaspie  v.  Kelly,  41  Ind. 
158,  13  Am.  Rep.  318 ;  Bainbolt  v.  Eddy,  34  Iowa,  440,  11  Am. 
Rep.  152 ;  Smith  v.  Crooker,  5  Mass.  538 ;  Bitterskamp  v.  Stifel, 
59  Mo.  App.  511;  Greenleaf's  Evidence,  No.  568A;  South  Ber- 
wick V.  Huntress,  53  Me.  89,  87  Am.  Dec.  535;  Angle  v.  North 
Western  Ins.  Co,,  92  U.  S.  330,  23  L.  Ed.  556.)  The  right  is 
implied  from  all  the  circumstances.  (Swartz  v.  Ballou,  47  Iowa, 
188,  29  Am.  Rep.  470;  State  v.  Young,  23  Minn.  551.)  This  im- 
plied authority  includes  the  filling  in  the  amount.  (EicheU 
berger  v.  Old  Nat.  Bank,  103  Ind.  401,  3  N.  E.  127;  Boyd  v. 
Brotherson,  10  Wend.  (N.  T.),93;  Blackwell  v.  Ketcham,  53 
Ind.  184.) 

Mr.  Albert  J.  Oal'en,  Attorney  General,  and  Mr.  W,  H,  Poor- 
man,  Assistant  Attorney  General,  for  Respondent. 

MR.  JUSTICE  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

J.  A.  Mitton  was  convicted  of  the  crime  of  forgery,  and  ap- 
peals from  the  judgment  and  an  order  denying  him  a  new  trial. 

This  case  was  heretofore  before  this  court,  and  a  sufficient 
statement  will  be  found  in  the  former  opinion.  The  facts  need 
not  be  repeated  here.  {State  v.  Mitten,  36  Mont.  376,  92  Pac. 
969.)     Upon  filing  the  remittitur  in  the  district  court  the  county 
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attorney  asked  for  and  was  granted  permission  to  file  an  amended 
information.  This  amended  information  contains  two  counts,  in 
the  first  of  which  it  is  charged  that  the  defendant  feloniously 
and  falsely  made,  forged  and  counterfeited  the  note  set  forth 
in  the  former  opinion.  In  the  second  count  it  is  charged  that 
the  defendant  did  feloniously  utter  and  pass  as  true  and  gen- 
uine a  certain  promissory  note  and  counterfeit  writing  (the  note 
in  question),  he,  the  defendant,  then  and  there  well  knowing  the 
same  to  be  false,  forged  and  counterfeit,  with  intent  to  injure 
certain  persons.  To  this  amended  information  the  defendant 
interposed  a  demurrer,  which  was  overruled,  and  this  ruling  of 
the  court  is  assigned  as  error  prejudicial  to  the  defendant. 

1.  It  is  urged  that  since  each  count  states  an  offense,  the 
amended  information  charges  two  offenses,  and  is  vulnerable 
to  the  attack  made  by  the  demurrer,  and  the  first  clause  of  sec- 
tion 1836,  Penal  Code,  is  invoked  in  support  of  this  contention. 
That  clause  is  as  follows:  "The  indictment  or  information  must 
charge  but  one  offense."  We  agree  with  counsel  that  each  of 
these  two  counts  states  an  offense,  and  it  is  necessary  in  any 
criminal  pleading  that  each  count  shall  be  complete  in  itself. 
The  inhibition  of  the  statute  is  directed  to  pleadings  which 
charge  more  than  one  distinct  offense,  not  to  a  pleading  which, 
in  each  of  two  counts,  charges  the  same  offense.  The  remain- 
ing portion  of  section  1836  is  as  follows:  ''But  the  same  offense 
may  be  set  forth  in  different  forms  under  different  counts,  and 
when  the  offense  may  be  committed  by  the  use  of  different  means, 
the  means  may  be  alleged  in  the  alternative  in  the  same  counts." 
In  the  information  now  before  us  the  separate  counts  distinctly 
refer  to  the  same  instrument,  and  leave  no  room  for  doubt  that 
they  charge  the  same  offense,  to-wit,  forgery,  the  first  by  the 
false  making  of  the  instrument,  and  the  second  by  uttering  the 
same  instrument. 

The  question  presented  here  is  not  an  open  one.  In  Terri- 
tory V.  Poulier,  8  Mont.  146,  19  Pac.  594,  this  court  said:  "The 
statute  of  this  territory,  defining  forgery  and  the  acts  that  con- 
stitute it;  declares  that  such  crime  may  be  committed  by  falsely 
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uttering  and  publishing,  as  weU  as  by  falsely  making  and  forg- 
ing. These  are  separate  means  by  which  the  crime  can  be  com- 
mitted; and,  when  each  of  the  acts  is  connected  with  the  same 
instrument,  an  indictment,  charging  the  same  in  separate  counts, 
the  first  by  falsely  making  and  forging,  the  second  by  falsely 
uttering  and  publishing,  is  not  subject  to  demurrer  for  duplic- 
ity; for  only  one  offense  is  charged,  to- wit,  the  crime  of  forg- 
ing as  to  one  and  the  same  instrument.  Where  the  statute  de- 
clares an  act  unlawful  when  perpetrated  in  any  one  or  all  of 
several  modes,  an  indictment  may  charge  the  act  in  separate 
counts,  basing  each  count  upon  the  different  modes  specified; 
and  it  is  held  that  the  indictment  may  contain,  in  one  count, 
an  enumeration  of  all  the  different  modes  or  means  by  which 
the  crime  may  be  committed." 

2.  Over  objection  of  defendant  the  court  permitted  the  in- 
troduction of  evidence  tending  to  show  that  the  note  in  ques- 
tion had  been  originally  a  part  of  an  order  for  school  supplies, 
and  had  been  severed  from  the  other  portion  without  the  knowl- 
edge or  consent  of  the  men  who  signed  the  order ;  also  that  cer- 
tain blanks  in  the  note  had  been  filled  by  the  defendant  after 
it  had  been  signed.  The  court  also  gave  certain  instructions, 
in  one  of  which  it  is  said,  in  substance,  that  forgery  may  be 
committed  by  filling  in  blanks  after  the  instrument  had  been 
signed,  if  done  without  authority,  and  with  the  criminal  intent. 
In  the  other  it  is  said,  in  substance,  that  forgery  may  be  com- 
mitted by  severing  a  note  from  the  remaining  portion  of  the 
order,  if  done  under  certain  circumstances.  The  admission  of 
this  evidence  and  the  giving  of  these  instructions  present  one 
of  the  principal  contentions  made  by  counsel  for  appellant. 

Appeal  is  made  to  the  former  decision  of  this  court  as  the 
law  of  this  case  upon  the  second  trial;  but  in  the  information 
which  was  before  us  upon  the  former  appeal,  the  defendant  was 
charged,  in  one  count  only,  with  forgery  in  falsely  making, 
forging,  and  counterfeiting  the  note,  and  all  that  this  court 
decided  upon  the  question  now  under  consideration  was  that 
under  those  allegations  the  state  could  not  prove  the  forgery 
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by  an  alteration.  The  gist  of  the  opinion  is  found  in  this  sen- 
tence: **A  person  cannot  be  charged  with  foi^ery  in  fraudu- 
lently making  an  instrument,  and  proved  guilty  hf  showing 
that  he  altered  the  instrument.'* 

Before  the  case  was  submitted  on  this  second  trial,  the  court 
withdrew  from  the  jury  all  consideration  of  the  first  count  in 
the  amended  information,  and  the  trial  proceeded  upon  the 
second  count  alone,  and  upon  that  count  the  defendant  was 
tried  and  convicted.  The  situation  was  the  same  as  though 
there  had  never  been  any  other  count,  and  the  allegations  which 
the  defendant  was  required  to  meet  were  those  charging  that 
he  feloniously  uttered  this  forged  note,  knowing  it  to  be  forged. 
In  the  second  count  the  particular  means  by  which  the  note 
was  forged  in  the  first  instance  are  not  set  forth.  It  was  not 
necessary  to  a  conviction  that  it  be  shown  that  the  forgery  in 
the  first  instance  was  conmiitted  by  the  defendant.  It  might 
have  been  done  by  some  one  else,  and  yet,  if,  knowing  that  the 
instrument  was  in  fact  a  forgery,  the  defendant  passed  it  as 
true  and  genuine,  with  a  felonious  intent,  he  would  be  guilty 
of  forgery  under  our  statute.  (Penal  Code,  sec.  840.)  Wlien 
this  case  went  to  the  jury  upon  the  second  count  alone,  the 
defendant  was  charged  with  knowledge  that  the  state  would 
seek  to  prove  that  the  note  had  been  forged  in  the  first  instance 
by  any  of  the  means  by  which  forgery  may  be  committed.  This 
imposes  no  hardship  upon  the  defendant,  for  the  gravamen  of 
bis  alleged  offense  consisted  only  in  passing  the  note  as  true 
and  genuine,  knowing  it  to  be  a  forgery.  We  are  satisfied 
with  our  former  decision,  but  it  does  not  have  any  application 
here.  The  rule  we  announced  can  only  be  applied  in  a  case 
in  which  the  state  singles  out  and  specifies  the  particular  means 
by  which  the  forgery  in  the  first  instance  was  conunitted, 
as  was  done  in  the  first  trial  of  this  case,  but  was  not 
done  in  the  second  count  of  the  amended  information,  which 
was  the  one  before  the  jury  upon  this  second  trial.  We  re- 
peat, therefore,  that  the  testimony  tending  to  show  that  the 
forgery  in  the  first  instance  was  committed  by  any  means  by 
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which  forgery  can  be  committed  was  properly  admitted  under 
the  allegations  of  this  second  count.  If  it  be  urged  that  this 
evidence  was  admitted  before  the  first  count  had  been  with- 
drawn, it  is  sufScient  answer  to  say  that  such  error  was  error 
without  prejudice,  since  the  jury  were  told  not  to  consider  the 
first  count  at  all. 

We  agree  with  counsel  for  appellant,  further,  that  the  **  de- 
livery of  a  writing  containing  blanks  evidently  intended  to  be 
filled  creates  an  implied  authority  on  the  receiver  to  complete 
the  instrument,  especially  in  negotiable  paper."  (Laws  1903, 
p.  240,  sec.  14.)  But  the  question  of  this  defendant's  implied 
authority  to  fill  the  .blanks  in  this  promissory  note,  after  it  had 
been  signed  by  French,  Orr  and  Johnson,  cannot  possibly  arise 
here.  The  defendant's  own  testimony  distinctly  negatives 
any  such  idea.  According  to  his  testimony  the  note  was  fully 
filled  up  before  it  was  signed,  so  that  there  is  not  any  room 
left  for  his  counsel  to  say  that  he  had  implied  authority  to  do 
that  which  he  states  positively  he  never  did. 

3.  The  witness  Armstrong,  to  whom  the  note  was  transferred 
by  Mitton,  was  asked  to  detail  the  circumstances  of  the  trans- 
fer. This  evidence  was  competent  and  material  It  was  not 
only  a  part  of  the  history  of  the  transaction,  but  tended  to 
show  the  intent  with  which  the  defendant  acted;  and  the  same 
thing  may  be  said  of  the  evidence  given  by  the  witness  Rey- 
nolds. 

4.  As  bearing  further  upon  the  question  of  the  defendant's 
intent,  the  state  offered  evidence  tending  to  show  a  similar 
transaction  conducted  by  the  defendant  about  the  same  time. 
This  evidence  was  properly  admitted.  In  State  v.  Newman,  34 
Mont.  434,  87  Pac.  462,  this  court  recently  had  occasion  to  re- 
view this  question  at  length.  A  reference  to  that  case  will  be 
sufficient  here. 

5.  It  is  earnestly  contended  that  error  was  committed  in 
admitting  in  evidence  the  remaining  portion  of  the  order  for 
school  supplies,  from  which  it  is  claimed  the  note  in  question 
was  detached  by  the  defendant  after  it  had  been  signed;  in 
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giving  certain  instructions  in  reference  thereto ;  and  in  refusing 
to  give  defendant's  requested  instructions  12  and  13.  It  is 
urged  that  detaching  the  note  from  the  remaining  portion  of 
the  order  was  not  such  a  material  alteration  of  the  instrument 
as  would  constitute  forgery. 

Sections  3991,  3992  and  3996  (as  amended  by  Session  Laws 
1899,  p.  124)  and  section  3997  of  the  Civil  Code  provide: 

**Sec.  3991.  A  negotiable  instrument  is  a  written  promise 
or  request  for  the  payment  of  a  certain  sum  of  money  to  order 
or  bearer,  in  conformity  to  the  provisions  of  this  article. 

''Sec.  3992.  A  negotiable  instrument  must  be  made  payable 
in  money  only,  and  without  any  condition  pot  certain  of  fulfill- 
ment." 

''Sec.  3996  (as  amended).  A  negotiable  instrument  may 
contain  a  pledge  of  collateral  security,  with  the  authority  to 
dispose  thereof,  also  a  provision  for  reasonable  attorney  fee 
or  both. 

^'Sec.  3997.  A  negotiable  instrument  must  not  contain  any 
other  contract  than  such  as  is  specified  in  this  article.'' 

These  provisions  were  considered  at  length  in  Cornish  v. 
Woolverton,  32  Mont.  456,  108  Am.  St.  Bep.  598,  81  Pac.  4, 
and  the  opinion  on  this  branch  of  the  subject  is  epitomized  in 
this  sentence:  "The  provisions  of  the  statute  are  clearly  pro- 
hibitory, and  apply  to  all  sorts  of  conditions  not  certain  of 
fulfillment,  whether  they  attach  before  or  after  maturity,  and 
to  all  sorts  of  contracts  other  than  the  principal  promise  and 
those  stipulations  which  fall  within  the  exceptions  provided  for 
in  the  statute." 

There  is  not  any  controversy  in  the  evidence  over  this  fact : 
That  the  defendant  sought  an  order  for  school  supplies,  and  that 
these  trustees,  French,  Orr  and  Johnson,  gave  an  order  in 
writing,  signed  by  the  three  of  them.  If  we  accept  the  defend- 
ant's version  from  this  point  on,  the  order  so  given  by  French, 
Orr   and  Johnson  was  as  follows: 


87  Mont.] 


State  v.  Mitton. 


875 


SUPERIOR   SCHOOL   SUPPLY   CO. 
Please  Ship  To  Mrs.  J.  A.  Orr 
Clerk  of  Diit.  No.  28  County  of  OAllfttin 
As  soon  ss  possible  by  N.  P.  R.  &. 
In  the  County  of  OslUtin 
P.  O.  Address  Boieman 


One  esse  of  four  maps,  U.  S.  N.  A.  B.  A.  Asia 

One  Teachers  Desk  00 

One  Teachers  Chair  No.  64 

One  10  ft.  Ree.  seat 

One  Webster  Inter.  Diet.  Marble  ed^a 

One  champion  Holder 


■ubjeet  te  approral 


State  Mont. 
Amt.  of  order- 


Terms  Oct.  1  06 
Salesman  J.  A.  M. 
P.  O.     Boi 
Date  8/20 
1906 

Checks  must  be 

made  Payable 

at  par. 


On  or  before- 


Boseman  Aug.  20  1906 
-Oetober  lit,  1906, 


We  jointly  and  seyerally  promise  to  pay  to  the 
SUPERIOR  SCHOOL  SUPPLY  CO..  or  order, 
Sixty-one ^Dollars  for  yalue 


receiTed,   with   interest   at   6   per   cent   per   annum 
from  date  until  paid  and  with  attorney's  fees  in 
addition  to  other  costs,  in  ease  the  holder  ia  obliged 
to  enforce  payment  at  law. 
Payable  at 

(Signed) 

(Signed) 

(Signed) 


J.  H.  French 
J.   A.   Orr 
M.  R.  Johnson 


P.  O.  Address  Boseman 


$61.00 


When  due 


Oot.  06 


Number 


After  receiving  this  instrument  the  defendant  cut  out  of  the 
order  the  note,  and  transferred  it  to  Armstrong.  It  is  claimed 
by  the  appellant  that  the  cutting  of  this  note  away  from  the 
remaining  portion  of  the  order  was  not  a  material  alteration  of 
the  instrument,  and  subdivision  2,  section  3,  of  Chapter  121, 
p.  238,  Laws  of  1903,  is  invoked  in  aid  of  this  contention.  That 
subdivision,  with  the  introductory  clause,  is  as  follows:  "An 
unqualified  order  or  promise  to  pay  is  unconditional  within  the 
meaning  of  this  Act,  though  coupled  with  •  •  •  (2)  A 
statement  of  the  transaction  which  gives  rise  to  the  instru- 
ment." But  we  are  not  able  to  agree  with  counsel  in  his  con- 
clusion. The  subdivision  above  clearly  refers  to  such  memoran- 
dum, placed  on  the  note,  as  will  indicate  the  particular  prop- 
-erty  for  which  payment  is  to  be  made,  or  something  of  a  like 
nature,  but  is  not  intended  to  authorize  the  changing  of  the 
Tcry  nature  of  the  instrument  itself.  The  paper  signed  by 
French,  Orr  and  Johnson  was  an  order  or  contract  for  goods, 
And  a  promise  to  pay  for  them.  If  the  note  be  detached,  there 
is  not  any  longer' an  order  for  goods  at  all.  The  signatures  are 
to  the  order,  as  well  as  the  promise  to  pay.    Taken  as  a  whole, 
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as  it  must  be,  the  instrument  is  not  a  promissory  note  at  all; 
but  detached,  there  is  created  at  once,  not  only  a  promissory 
note,  but  a  negotiable  one  at  that.  Upon  principle  we  hold  that 
the  changing  of  a  writing  from  a  non-negotiable  instrument  into 
a  negotiable  promissory  note  is  such  a  material  alteration  of  the 
original  instrument  that,  if  done  with  the  criminal  intent,  it  will 
(Constitute  forgery.  We  think  this  is  the  doctrine  held  generally. 
A  leading  case  upon  the  subject  is  State  v.  Stratton,  27  Iowa, 
420,  1  Am.  Rep.  282.  While  there  is  some  language  employed 
by  the  court  in  Palmer  v.  Largent,  5  Neb.  223,  25  Am.  Rep.  479, 
relied  upon  by  appellant,  which  would  seem  to  indicate  a  con- 
trary view,  we  think,  on  the  whole,  that  case  is  not  an  exception 
to  the  general  rule  which  we  have  announced. 

6.  Error  is  predicated  upon  the  refusal  of  the  trial  court  to 
give  defendant's  requested  instruction  No.  2.  This  offered  in- 
struction undertakes  to  state  the  issues  in  the  case.  The  first 
portion  of  that  instruction  is  as  follows:  "Under  the  allegations 
of  the  information  in  this  case  the  sole  issues  are  whether  or 
not  the  defendant  signed  the  names  of  the  purported  makers 
to  the  promissory  note,  introduced  in  evidence  in  this  case,  with 
the  intent  to  defraud  them,  and  that  the  defendant  uttered, 
published,  and  passed  said  instrument  knowing  the  same  to  have 
been  forged  by  signing  the  names  of  the  purported  makers  to 
said  note,  with  the  intent  to  defraud  them."  The  court  was 
clearly  correct  in  refusing  this  offered  instruction;  for,  having 
withdrawn  from  the  consideration  of  the  jury  the  first  count 
of  the  amended  information,  it  was  wholly  inmiaterial  who 
forged  the  instrument  in  the  first  instance,  or  by  what  means 
that  forgery  was  accomplished.  As  we  have  said  before,  the 
state  could  properly  offer  evidence  tending  to  show  that  it  had 
been  forged  by  any  of  the  means  recognized  by  law,  and  was 
not  confined  to  showing  that  the  defendant  himself  had  signed 
the  names  of  French,  Orr,  and  Johnson  to  the  instrument. 

7.  Finally  it  is  said  that  the  evidence  is  insuflScient  to  justify 
the  verdict;  and,  while  we  recognize  the  fact  that  the  evidence 
does  not  present  a  very  strong  case  against  the  defendant,  and 
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that  different  jurors  might  properly  have  reached  a  different  eon- 
elusion,  we  are  not  prepared  to  say  that  the  evidence  of  the 
defendant's  guilt  is  so  weak  that  it  ought  not  to  have  gone  to  the 
jury.  Mueh  of  the  evidence  offered  by  the  state  is  directed  to 
showing  a  forgery  of  the  instrument  in  the  first  instance  by 
the  defendant  himself,  and,  while  it  is  not  very  convincing,  we 
think  it  is  sufficient  to  go  to  the  jury,  and  if  believed  by  them, 
then  there  cannot  be  any  question  that  the  defendant  was  prop- 
erly convicted,  for  the  evidence  tending  to  show  that  he  uttered 
the  note  with  intent  to  injure  the  makers  of  it  is  ample  to  sustain 
the  verdict. 

We  have  examined  every  assignment  made  by  counsel  for 
defendant,  but  fail  to  discover  any  reversible  error.  The  judg- 
ment and  order  are  affirmed. 

Affirmed. 

Mb.  Justice  Smith  concurs. 

Mb.  Chief  Justice  Brantly:  I  dissent.  In  the  statement 
contained  in  the  foregoing  opinion  as  to  what  was  decided 
on  the  former  appeal  in  this  case,  I  think  my  associates  are  in 
error.  As  appears  from  the  statement  of  the  case  preceding  the- 
opinion,  the  charge  upon  which  the  defendant  was  tried  was  that 
he  **did  then  and  there  falsely,  unlawfully,  and  feloniously  make,, 
forge,  and  counterfeit"  the  promissory  note  in  question.  It  was. 
held  that  those  paragraphs  of  the  instructions  (II,  12,  13  and 
14)  which  dealt  with  forgery  by  material  alteration  were  not 
proper,  because  the  charge  in  the  information  could  not  be  sus- 
tained by  proof  of  such  alteration.  A  new  trial  was  granted 
because  of  the  error  committed  in  submitting  them  to  the  jury. 
If  this  is  not  the  principle  upon  which  the  case  was  determined,, 
then  I  am  not  able  to  understand  the  English  language.  Enter- 
taining this  view,  I  think  the  rule  therein  declared  became  the 
law  of  this  case,  and  whether  right  or  wrong,  requires  that  the- 
defendant  be  given  a  new  trial ;  for  if  the  charge  in  that  infor- 
mation could  not  be  sustained  by  proof  of  a  material  alteration, 
neither  can  a  charge  of  forgery,  by  uttering  a  "false,  forged^ 
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and  counterfeit"  instrument,  be  sustained  by  proof  of  uttering 
an  instrument  forged  by  a  material  alteration. 

After  further  consideration  of  the  subject,  I  am  of  the  opinion 
that  proof  of  a  material  alteration  sustains  a  charge  when  stated 
in  the  terms  "falsely  made,  forged  and  counterfeited."  A  sat- 
isfactory discussion  of  the  subject  may  be  found  in  Common- 
wealth V.  Boutwell,  129  Mass.  124,  where  are  cited  many  English 
and  American  cases  sustaining  this  view.  Of  course,  if  the 
pleader  chooses  to  narrow  the  charge  down  to  a  forgery  by  altera- 
tion, it  necessarily  and  logically  follows  that  he  must  set  forth 
the  alteration  so  that  the  court  may  determine  whether  it  is 
material.  I  do  not  understand  that  the  cases  of  Bittings  y. 
State,  56  Ind.  101,  and  State  v.  Bryant,  17  N.  H.  323,  cited  in 
the  former  opinion,  go  any  further  than  to  declare  this  to  be 
the  rule. 


STATE  EX  REL.  HENDERSON  et  al.,  Plaintiffs,  v.  BOARD 
OF  STATE  PRISON  COMMISSIONERS  et  al.,  Defend- 

ants. 

(No.  2,580.) 
(Submitted  June  30,  1908.    Decided  July  18,  1908.) 

[96  P&c.  736.] 

State  Prison  Board — Contracts  for  Care  of  Prisoners — Offer  and 
A  cc  eptance — Mandamus. 

State  Prison  Board — Powers — Contracts — ^Unlawful  Condition  to  Award. 

1.  The  state  board  of  prison  commissioners  exceeded  its  authority  in 
imposing^  hj  means  of  a  resolution^  as  a  condition  precedent  to  the 
award  of  a  contract  for  the  care  and  custody  of  the  inmates  of  the 
state  prison,  the  requirement  that  prospective  bidders  should  furnish 
funds  to  enable  the  state  to  take  over  from  the  then  contractors  prop- 
erty which  the  board  might  deem  necessary  or  desirable  to  be  used  in 
connection  with  the  conduct  of  the  prison. 

State  Boards — Contracts — Bids — Unauthorized  Condition. 

2.  Obiter:  A  condition  embodied  in  a  call  for  bids  invited  by  a  state 
board,  which  is  unauthorized  by  law,  is  void. 

Same — Duties — Contracts — Determination  of  Bids. 

3.  It  is  the  duty  of  a  state  board,  when  considering  bids  for  a  state 
contract,  to  unconditionally  determine  which  is  the  lowest  and  best  bid. 
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Contracts — Assent  of  Parties. 

4.  To  constitute  an  enforceable  contract  there  must  be  a  mntual  assent 
of  the  parties  thereto,  and  they  must  assent  to  the  same  thing  in  the 
same  sense. 

Same — Offer  and  Acceptance. 

5.  To  conclude  an  agreement,  the  acceptance  of  the  offer  must  be  un- 
conditional, and  must  in  every  respect  meet  and  correspond  with  the 
offer. 

State  Prison  Board — Contracts — Offer  and  Acceptance — Counter-proposals — 
Non-acceptance — Mandamus. 

6.  Plaintiffs  agreed  with  the  state  board  of  prison  commissioners,  as 
an  inducement  to  declare  their  bid  for  the  care  and  custody  of  the 
inmates  of  the  state  prison  the  lowest  and  best,  to  ''guarantee''  the 
state  against  any  claim  which  the  then  contractors  might  have  for 

Property  belonging  to  and  used  by  them  in  the  conduct  of  the  prison, 
'he  board  declared  plaintiffs'  bid  the  lowest  and  best  and  awarded 
the  contract  to  them,  provided  they  pay  into  the  state  treasury  a  speci- 
fied sum  to  be  expended  by  the  board  for  the  purchase  of  the  prop- 
erty above  mentioned,  and  furnish  a  bond  to  cover  any  deficiency  after 
the  sum  deposited  had  been  exhausted.  Plaintiffs  furnished  the  money 
and  bond  required,  with  the  condition,  however,  that  the  fund  thus 
provided  shoi^d  not  be  expended  for  the  purpose  mentioned  until  the 
board  had  in  advance  indicated  to  plaintiffs  what  property  would  be 
taken  and  the  price  to  be  paid  thereior.  This  the  board  refused  to  do 
and  subsequently  rejected  the  bid  theretofore  conditionally  accepted. 
Heldy  that  in  view  of  the  non-acceptance  by  the  board  of  the  counter- 
proposal made  by  plaintiffs,  the  minds  of  the  parties  never  met.  and 
an  enforceable  contract  had  not  been  made;  and  this,  even  thougn  the 
board  had  no  authority  to  impose  the  conditions  above  named;  held 
further,  that  mandamus  did  not  lie  to  compel  the  board  to  sign  and 
execute   the  contract. 

Mandamus  by  the  state,  on  the  relation  of  F.  A.  Henderson 
and  another,  against  the  board  of  state  prison  commissioners  to 
compel  defendants  to  sign  and  execute  a  contract  with  relators 
for  the  care  of  the  inmates  of  the  state  prison.    Writ  denied. 

Mr.  John  F,  Davies,  and  Mr.  E.  8.  Booth,  for  PlaintiflEs. 

Mr.  A.  J.  Oalen,  Attorney  General,  Mr.  W.  H.  Poorman,  and 
Mr.  F.  M.  Hall,  Assistant  Attorneys  Qeneral,  for  Defendants. 

ME.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  facts  in  this  case,  as  disclosed  by  the  afSdavit  of  the 
plaintiffs  and  the  answer  of  the  defendants,  are  substantially  as 
follows :  On  February  5,  1908,  the  board  of  state  prison  commis- 
sioners caused  to  be  published  a  call  for  bids  for  the  care,  custody 
and  maintenance  of  all  prisoners  confined  in  the  state  prison  at 
Deer  Lodge,  for  the  period  of  two  years,  commencing  the  eigh- 


380    State  et  al.  v.  Bd.  op  S.  P.  Commrs.  et  al.      [Mar.  T.  *08 

teenth  day  of  June,  1908 ;  in  answer  to  said  call  two  bids  were 
received,  one  from  Conley  &  McTague,  the  contractors  in  charge 
of  the  prison  at  the  time,  and  one  from  the  above-named  plain- 
tiffs. The  bid  of  the  latter  was  less  in  amount  per  capita  than 
that  of  Conley  &  McTague.  It  is  alleged  in  the  answer,  and 
shown  by  the  records  of  the  board,  that  after  considering  said 
bids  the  following  proceedings  took  place:  ** The  board  •  •  • 
found  that,  in  the  event  of  awarding  the  contract  to  the  said 
Henderson  &  Wyman,  it  would  be  necessary  for  the  state  to  take 
over  certain  property  in  said  prison  belonging  to  Conley  &  Mc- 
Tague, who  then  had  the  contract  for  the  care  and  custody  of 
said  prison  and  the  prisoners  therein.  That  the  taking  over 
of  said  property  of  Conley  &  McTague  was  required  by  law, 
also  by  the  provisions  of  a  contract  signed  by  said  board  and 
said  Conley  &  McTague,  dated  May  28,  1906,  which  contract 
is  now  and  ever  since  said  date  has  been  in  fuU  force  and  effect 
between  the  said  Conley  &  McTague  and  said  board ;  paragraph 
4  of  said  contract  being  in  words  and  figures  as  follows,  to  wit : 
**  'Fourth.  It  is  agreed  that  the  said  board  of  state  prison  com- 
missioners shall  have  the  right  to  enter  and  assume  control  of 
the  state  prison  and  prison  grounds  and  all  other  property 
belonging  to  the  state  in  charge  of  the  parties  of  the  first  part 
[Conley  &  McTague]  and  take  charge  of  all  prisoners,  whenever 
they  shall  deem  it  necessary  and  to  the  best  interests  of  the  state 
by  reason  of  breach  of  this  contract,  violation  of  the  law,  or 
otherwise ;  and  the  parties  of  the  first  part  agree,  at  the  termina- 
tion of  this  contract,  or  at  any  other  time  the  board  shall  deem 
it  necessary  to  take  charge  and  control  of  the  prison  and  the 
prisoners  confined  therein,  to  quietly  yield  up  possession  of  the 
said  state  prison  without  resistance,  and  turn  over  to  said  board 
all  property  belonging  to  the  state  as  well  as  all  property  that 
may  be  in  their  possession  in  the  prison,  or  upon  or  about  the 
prison  grounds,  for  the  use  of  the  prison  or  the  prisoners  therein ; 
provided,  however,  that  for  all  such  property  necessary  to  the 
proper  care  of  the  prisoners  and  the  maintenance  of  the  prison 
belonging  to  the  parties  of  the  first  part,  delivered  to  and  re- 
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tained  by  said  board,  the  parties  of  the  first  part  shall  receive 
compensation  in  accordance  with-  their  fair  market  value  at  such 
time.  In  the  event  of  cancellation  of  this  contract  for  any  rea- 
son, the  first  parties  shall  be  paid  in  full  to  the  date  thereof  at 
the  rate  herein  prescribed.'    •    •    • 

'*That  no  appropriation  had  been  made  by  the  legislature  for 
the  purpose  of  taking  over  and  paying  for  any  of  said  property 
owned  by  said  Conley  &  McTague.  That,  in  the  absence  of  said 
appropriation  by  the  legislature,  the  said  board  had  no  funds 
with  which  to  take  over  said  property  of  Conley  &  McTague,  and 
was  not  in  position  to  acquire  said  property  and  to  turn  it  over 
to  the  said  Henderson  &  Wyman  in  the  event  of  accepting  their 
bid  and  awarding  said  contract  to  them.  That  said  property 
of  Conley  &  McTague,  or  a  large  portion  thereof,  aggregating 
many  thousand  dollars  in  value,  was  necessary  for  the  proper 
care,  custody  and  maintenance  of  said  prison  and  the  prisoners 
therein.  That  said  board  had  ho  inventory  of  the  property  in 
said  prison  that  belonged  to  the  state  of  Montana,  or  of  the  prop- 
erty in  said  prison  that  belonged  to  Conley  &  McTague,  and  had 
no  knowledge  of  the  value  of  the  property  of  Conley  &  McTague 
that  the  board  would  be  required  under  the  law  and  the  con- 
tracts with  Conley  &  McTague  to  take  over  in  order  to  award 
the  contract  to  some  other  person  or  persons. 

**  Whereupon  Thomas  McTague  and  the  said  F.  A.  Hender- 
son and  John  S.  Wyman  were  called  before  the  said  board  and 
examined  under  oath  as  to  the  property  in  said  prison  belonging 
to  Conley  &  McTague,  and  as  to  the  financial  responsibility  of 
said  Henderson  &  Wyman,  and  their  knowledge  of  the  business 
and  affairs  of  the  said  prison  and  their  proposed  method  of  con- 
ducting  same;  and  thereupon,  and  at  said  examination,  the  said 
Henderson  and  Wjonan  were  fully  advised  and  informed  by 
said  board  as  to  the  condition  of  the  state's  funds,  and  of  the 
absence  of  any  appropriation  by  the  legislature  for  the  purpose 
of  taking  over  property  in  the  state  prison  belonging  to  the  said 
Conley  &  McTague,  and  also  of  the  fact  that  the  said  Conley  & 
McTague  owned  a  large  amount  of  property  in  said  prison  that 
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would  have  to  be  purchased  from  them  in  the  event  that  the 
contract  was  awarded  to  some  other  bidder.  •  •  •  That  at 
said  examination  of  Henderson  &  Wyman  they  stated  to  the 
board  that  they  would  be  in  a  position  to  pay  a  sum  not  to 
exceed  $25,000,  for  the  purpose  of  taking  over  the  property 
in  said  prison  belonging  to  Conley  &  McTague,  if  the  board 
awarded  the  contract  to  them,  and  in  its  judgment  decided  that 
the  said  sum  of  $25,000  was  a  reasonable  amount  to  pay  for  such 
property  of  Conley  &  McTague  as  the  board  would  consider 
necessary  and  desirable  for  the  proper  care,  custody  and  main- 
tenance of  said  prison  and  prisoners  therein." 

That  thereupon  the  board  rejected  both  bids,  and  ordered 
that  a  new  call  be  published,  the  bids  to  be  opened  May  6,  1908. 
The  new  call  for  bids  was  accordingly  made,  and  was  in  sub- 
stance the  same  as  the  first  call,  with  the  exception  of  this  para- 
graph, which  was  inserted  therein:  '*Any  and  all  information 
respecting  ownership  of  property  at  the  state  prison  and  neces- 
sarily used  in  connection  with  the  proper  conduct  of  the  said 
institution  •  •  •  may  be  obtained  by  calling  on  the  clerk 
of  this  board  at  the  office  of  this  board.**  Pursuant  to  said  sec- 
ond call,  three  bids  were  received — one  from  the  plaintiflfe, 
wherein  they  offered  to  care  for  the  inmates  of  the  prison  at 
thirty-nine  cents  per  capita  per  day ;  one  from  Conley  &  McTague 
of  forty-five  cents  per  capita  per  day;  and  one  from  Joslyn 
&  Potter,  of  forty-four  cents  per  day.  In  the  proposal  submitted 
by  the  plaintiffs  the  following  paragraphs  are  found:  '*We 
further  agree  under  such  rules  and  regulations  as  may  be  pre- 
scribed by  the  .board  to  guarantee  the  state  against  any  liability 
which  it  must  legally  or  necessarily  assume  in  the  event  of  the 
awarding  of  the  said  contract  to  us  the  transfer  of  the  con- 
trol and  custody  of  said  prisoners  to  us.  We  further  agree 
under  the  rules  and  regulations  of  the  state  board  of  prison 
commissioners  to  furnish  all  necessary  and  desirable  equipment 
or  property  necessary  for  the  proper  conduct  of  the  said  institu- 
tion.'' Neither  of  said  paragraphs,  nor  anything  in  substance 
like  the  same,  is  found  in  the  first  bid  of  the  plaintiffs.     Upon 
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receiving  said  bids,  the  board  caused  to  be  entered  in  its  min- 
utes a  finding  that  all  of  the  bids  were  regular,  and  in  accord- 
ance with  the  law  and  the  call,  and,  after  examination  and  con- 
sideration thereof,  the  board  on  May  7,  1908,  took  the  following 
action : 

**  After  full  and  careful  consideration  and  examination  of  each 
and  all  of  said  bids,  it  was  by  the  board  duly  and  regularly 
found  and  determined  that  the  said  bid  of  Messrs.  Wyman  & 
Henderson  was  and  is  the  lowest  and  best  bid,  provided  that 
certain  terms  and  conditions  hereinafter  stated  shall  be  complied 
with  by  said  bidders;  and  therefore  the  contract  was  by  the 
board  duly  and  regularly  awarded  unto  said  bidders  upon  the 
express  terms,  conditions  and  regulations  here  prescribed,  to-wit : 

**  First.  Said  bidders  shall  on  or  before  the  second  day  of 
June,  1908,  pay  into  the  state  treasury  of  the  state  of  Montana 
in  cash  the  sum  of  twenty  thousand  ($20,000)  dollars,  with  the 
express  understanding  and  agreement  that  the  board  of  prison 
commissioners  shall  be  entitled  and  authorized  to  expend  the 
same,  or  any  part  or  portion  thereof  in  the  purchase  of  such 
property  and  personal  effects  belonging  to  Messrs.  Conley  & 
McTague,  the  present  prison  contractors,  as  the  said  board  shall 
determine  necessary  and  desirable  to  be  kept  and  held  for  the 
proper  conduct  and  management  of  the  business  and  affairs  of 
said  institution  and  the  proper  care  of  the  prisoners  therein  con- 
fined, the  board  to  determine  what  property  shall  be  purchased 
and  the  price  to  be  paid  therefor. 

''Second.  Said  bidders  must  furnish  on  or  before  the  second 
day  of  June,  1908,  a  good  and  sufficient  bond,  to  be  approved 
by  the  board,  in  the  sum  of  thirty  thousand  ($30,000)  dollars, 
in  addition  to  the  bond  required  by  law  and  the  call  for  bids  for 
the  faithful  performance  of  the  contract,  which  additional  bond 
shall  be  in  form  such  as  prescribed  by  the  attorney  general's 
office,  and  conditioned  that  such  bidders  will,  without  cost  or 
expense  to  the  state,  receive,  accept  and  pay  for  such  of  the 
property  of  the  present  contractors,  Messrs.  Conley  &  McTague, 
as  the  board  may  deem  necessary  or  desirable  to  be  used  in  con- 
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nection  with  the  conduct  of  the  business  and  affairs  of  the  said 
Btate  prison  after  the  said  $20,000  cash  shall  have  been  exhausted 
by  the  board  in  payment  for  such  property  interest. 

"This  action  was  finally  determined  upon  by  the  board  because 
of  the  existence  of  a  contract  made  by  a  previous  board  obligating 
the  state  of  Montana  to  take  over  and  pay  for  at  a  reasonable 
value  such  property  as  said  contractors  Messrs.  Conley  &  Mc- 
Tague,  might  purchase,  considered  necessary  and  desirable  to  be 
used  in  connection  with  the  proper  conduct  of  the  business  and 
aflPairs  of  said  institution;  and,  further,  by  reason  of  the  fact 
that  the  law,  as  well  as  the  existing  contract,  requires  the  state, 
upon  assuming  control  of  the  state  prison  and  taking  possession 
thereof,  to  pay  the  contractors  the  reasonable  value  of  such  prop- 
erty by  them  individually  owned. 

"It  is  considered  by  the  board  that  the  provision  of  the  law 
and  these  contracts  should  be  fully  carried  out,  and  that  Messrs. 
Conley  &  McTague  should  be  fairly  and  justly  dealt  with  and 
paid  the  reasonable  value  of  any  property  by  them  personally 
owned,  and  by  the  board  considered  necessary  and  desirable  for 
the  proper  administration  and  conduct  of  the  business  and  affairs 
of  said  institution.  The  amount  of  property  by  said  contractors 
owned,  in  connection  with  the  state  prison  as  shown  by  the  inven- 
tory, is  considerable  in  amount  and  value;  said  Conley  &  Mc- 
Tague having  been  in  possession  of  the  prison  as  contractors 
for  a  period  of  nineteen  years  last  past,  and  having  in  conse- 
quence paid  for  and  accumulated  considerable  property  by  them 
considered  necessary  to  properly  conduct  and  maintain  the  in- 
stitution; and 

"Whereas,  under  and  pursuant  to  the  provisions  of  the  law, 
and  the  call  for  bids  for  the  conduct  and  management  of  the 
business  and  affairs  of  the  state  prison  and  the  care  of  the  pris- 
oners therein  confined,  when  contract  is  let,  it  is  expressly  re- 
quired that  the  contractor  shall  furnish  without  cost,  charge,  or 
expense  to  the  state  the  necessary  property  with  which  to  conduct 
the  business  and  affairs  of  such  institution  without  other  addi- 
tional charge  or  expense  to  the  state;  and 
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"Whereas,  the  state  is  not  permitted  to  spend,  either  directly 
or  indirectly,  any  money  whatsoever  for  the  support,  maintenance 
or  conduct  of  said  institution,  other  than  that  provided  for  by 
the  contract,  when  the  contract  system  is  adopted  under  au- 
thority of  the  law  by  the  board;  and, 

**  Whereas,  there  is  no  money  in  the  state  treasury  appropri- 
ated or  available  making  it  possible  for  the  state  at  this  time  to 
pay  for  any  part  or  portion  of  the  property  so  owned  by  said 
Conley  &  McTague  and  used  in  connection  with  said  prison,  and 
desirable  for  such  use ;  and, 

**  Whereas,  the  only  appropriation  at  present  available  in  con- 
nection with  the  state  prison  is  an  appropriation  for  its  main- 
tenance, and  the  state  is  therefore  not  in  position  to  spend  a 
large  or  any  sum  of  money  from  the  treasury  and  make  purchase 
of  property  interests ;  and, 

"Whereas,  a  change  of  contract  (is)  under  the  law  and  the 
existing  contract  in  equity  and  justice,  and  in  accordance  with 
the  law,  and  on  principles  of  square  dealing  requires  that  either 
the  state  or  the  succeeding  contractors  should  pay  unto  Conley 
&  McTague  the  reasonable  value  of  property  by  them  personally 
owned,  used,  and  necessary  in  connection  with  the  proper  con- 
duct  of  said  institution ;  and, 

"Whereas,  the  state  is  without  money  available  with  which  to 
make  payment  for  such  property  at  this  time,  and  cannot  there- 
fore avail  itself  of  the  benefits  of  the  lower  bid  for  the  conduct 
of  the  state  prison  unless  such  bidders  agree  to  take  over  such 
property  hereinabove  referred  to : 

"Therefore  the  conditions  above  set  forth  are  considered  rea- 
sonable, expedient  and  proper  and  are  by  the  board  imposed. 

"Thereupon  it  was  duly  and  regularly  moved  and  seconded, 
and  the  motion  unanimously  carried,  that  the  board  should  stand 
adjourned  until  Tuesday,  the  second  day  of  June,  1908,  at  the 
hour  of  2  o'clock  P.  M.,  at  which  time  further  action  will  be 
taken  in  the  premises  and  inquiry  made  as  to  whether  or  not  the 
bidders  have  complied  with  the  terms  and  conditions  by  the  board 
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prescribed,  and  for  the  purpose  of  again  considering  the  sub- 
ject." 

On  June  1st  the  plaintifib  addressed  a  communication  to  the 
board,  in  which  they  allege  that  the  matter  of  placing  in  the 
hands  of  the  state  treasurer  $20,000  and  executing  an  additional 
bond  for  $30,000  ''was  not  contemplated  when  the  call  for  bids 
was  issued,  or  at  least  not  explicitly  stated  in  the  said  call''; 
but  they  say:  **We  are  present  to-day  prepared  to  comply  with 
all  of  said  terms.  We  have  with  us  a  certificate  which  we  are 
prepared  to  turn  over  to  the  state  treasurer,  said  certificate  repre- 
senting $20,000,  and  a  bond  for  $30,000.  •  •  •  Before  sub- 
mitting the  said  certificate  and  the  said  bond  to  your  control, 
we  desire  to  present  the  following:  [Here  follows  a  request  that 
the  board  specify  what  property  it  is  proposed  to  take  over  from 
McConley  &  McTague  and  what  price  is  to  be  paid  therefor.]  *' 
In  making  their  deposit  of  $20,000  with  the  state  treasurer  and 
presenting  their  additional  bond  for  $30,000,  the  plaintiffs 
exacted  a  receipt  therefor,  reciting:  **This  check  (or  bond)  is 
received  upon  the  express*  condition  that  the  same  is  to  be  returned 
to  the  said  parties  if  the  state  board  of  prison  commissioners  do 
not  see  fit  to  grant  the  conditions  requested  by  the  said  parties 
in  depositing  the  same  and  as  contained  in  their  letter  of  June 
1,  1908,  with  regard  to  the  same  to  the  said  board."  On  June 
2d  the  board  met  and  adjourned  without  action  until  June  3d, 
on  which  date,  the  minutes  recite:  "There  being  a  question  as  to 
whether  or  not  the  bidders,  Wyman  &  Henderson,  had  made 
compliance  with  the  rules  and  regulations  of  the  board  adopted 
on  May  7,  1908,  at  which  time  the  contract  was  by  the  board 
awarded  to  Messrs.  Wyman  &  Henderson,  upon  the  performance 
of  certain  conditions  fixed  by  the  board  as  its  regulations,"  the 
matter  was  referred  to  the  attorney  general  for  an  opinion.  On 
June  4th  the  attorney  general,  who  is  a  member  of  the  board, 
rendered  an  opinion,  to  the  effect  that  it  was  for  the  board  to 
determine  whether  or  not  its  conditions  had  been  complied  with ; 
and  on  the  same  day  the  board  determined  that  its  conditions 
had  not  been  complied  with^  but,  instead  of  taking  any  definite 
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action  on  that  date,  it  gave  the  plaintiffs  until  the  next  day, 
at  10  o'clock,  ** within  which  to  satisfy  the  board  that  they  had 
made  unconditional  compliance  with  the  board's  terms  and  con- 
ditions made  in  awarding  the  contract  to  them."  On  June  5th 
the  board  determined  that  Wyman  &  Henderson  had  ''refused 
to  comply  with  the  terms  and  conditions  of  the  award  of  the 
contract.  In  the  light  of  all  the  testimony  taken  and  in  view 
of  the  order  made  by  the  board  on  yesterday,  it  is  now  ordered 
that  the  said  award  of  the  contract  to  Messrs.  Wyman  &  Hen- 
derson be  withdrawn  and  canceled,  and  that  their  bid  be  re- 
jected." Thereupon  the  plaintiffs  demanded  and  received  the 
return  of  their  certified  check  for  $20,000  and  their  bond  for 
$30,000,  theretofore  deposited  by  them,  and  afterward  the  plain- 
tiffs caused  to  be  duly  made  and  executed  on  their  part  a  bond 
for  $50,000,  conditioned  as  required  by  law,  for  the  faithful 
performance  of  a  contract  for  the  care,  custody  and  mainte- 
nance of  the  inmates  of  the  state  prison.  This  is  an  original 
proceeding  in  this  court  to  compel  the  defendants  to  sign  and 
execute  a  contract  and  agreement  with  the  plaintiffs  for  the 
care  of  the  inmates  of  the  state  prison.  The  proceeding  is  some- 
what analogous  to  an  application  for  the  specific  performance 
of  a  contract. 

It  appears  that,  after  rejecting  all  second  bids,  the  state  board 
appointed  a  warden  of  the  penitentiary ;  and  considerable  space 
is  devoted  in  the  briefs  of  counsel  to  the  question  of  the  au- 
thority of  the  board  to  do  this.  However,  the  matter  is  foreign 
to  this  inquiry,  because  the  only  question  presented  by  this  rec- 
ord is  whether  the  board  entered  into  an  enforceable  contract 
with  the  plaintiffs  as  alleged  in  the  afiSdavit  on  which  this  pro- 
ceeding is  founded.  The  question  of  the  authority  of  the  board 
to  appoint  a  warden  does  not  come  within  the  scope  of  the  is- 
sues presented  by  the  record;  so  that  the  only  question  to  be 
determined  is:  Did  the  board  of  state  prison  commissioners 
enter  into  an  enforceable  contract  with  the  plaintiffs  for  the 
care,  custody  and  maintenance  of  the  inmates  of  the  state 
prison! 
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If  there  was  an  unconditional  acceptance  of  plaintiffs'  bid, 
there  seems  to  be  no  doubt,  under  the  authorities  cited  by  their 
counsel,  that  a  contract  was  thereby  made  which  may  be  en- 
forced. {Safety  Insulated  Wire  Co,  v.  City  of  Baltimore,  25 
U.  S.  App.  166,  66  Fed.  140,  13  C.  C.  A.  375;  Adams'  Case,  1 
Ct.  of  CI.  (U.  S.)  192;  Argenti  v.  City  of  San  Francisco,  16 
Cal.  256.)  But  was  the  plaintiffs'  bid  or  proposal  uncondi- 
tionally accepted  t  It  is  contended  by  them  that  the  conditions 
referred  to  in  the  resolution  of  the  board  were  unlawful  and 
unauthorized,  and  we  agree  with  this  contention.  (State  ex 
rel  Mitchell  v.  Toole,  26  Mont.  22,  91  Am.  St.  Rep.  386,  66 
Pac.  496,  55  L.  R.  A.  644.)  Whatever  solicitude  may  have  ex- 
isted in  the  breasts  of  the  members  of  the  board  (as  plaintiffs 
insist  is  plainly  shown  by  the  record)  to  protect  Conley  &  Mc- 
Tague  and  to  insure  to  them  an  immediate  sale  of  their  prop- 
erty at  a  good  price,  the  board  had  absolutely  no  authority  to 
insist  that,  as  a  condition  precedent  to  the  award  of  the  con- 
tract, the  new  contractors  should  furnish  the  money  to  enable 
the  state  to  take  over  the  property.  This  was  an  unauthorized 
assumption  of  •power  on  their  part.  Concede  that  the  board 
had  theretofore  obligated  itself  to  protect  Conley  &  McTague, 
the  obligation  at  best  constituted  a  claim  against  the  state  that 
should  be  presented,  allowed  and  paid  in  the  regular  way; 
and  the  board  exceeded  its  authority  in  urging  the  existing  con- 
ditions as  a  reason  for  practically  coercing  Wyman  &  Hender* 
son  into  relieving  the  state  from  a  supposed  obligation  for  which 
they,  Wyman  &  Henderson,  were  in  no  way  responsible.  As  a 
matter  of  fact,  we  are  convinced  from  a  perusal  of  the  record 
that  the  position  taken  by  the  board  amounted  to  a  practical 
denial  of  the  right  of  competition  in  the  bidding,  because,  if 
the  board  insisted  that  the  contract  should  not  be  awarded  to 
any  one  who  would  not  be  willing  to  relieve  the  state  of  its 
supposed  obligation  to  Conley  &  McTague,  anyone  who  was  not 
willing  or  able  to  assume  that  burden  would  have  no  chance  to 
receive  the  contract,  although  he  may  have  had  unquestioned 
ability  to  care  for  the  inmates  of  the  prison  at  the  lowest  price 
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per  capita  per  day.  Such  a  condition,  if  embodied  in  the  call 
for  bids,  would  have  been  unlawful  and  void.  (State  ex  rel. 
Mitchell  V.  Toole,  supra,)  It  was  the  duty  of  the  board  upon 
consideration  of  these  bids  to  unconditionally  determine  which 
was  the  lowest  and  best,  and  both  the  state  and  the  bidders  had 
the  right  to  insist  that  such  determination  should  be  made.  But 
the  state  board  did  in  fact  invite  the  plaintiffs,  by  reason  of 
the  peculiar  circumstances  disclosed  by  the  record,  to  incorpor- 
ate in  their  bid  an  agreement  to  indemnify  the  state  against  the 
claims  of  Conley  &  McTague.  In  the  call  for  bids  it  volun- 
teered the  statement  that  all  information  respecting  the  owner- 
ship of  property  at  the  prison  might  be  obtained  from  the  clerk 
of  the  board.  In  view  of  the  fact  that  the  board  had  practi- 
cally informed  plaintiffs  that  whoever  received  the  contract 
must  be  prepared  to  take  over  this  property,  and  that  plain- 
tiffs had  afSrmed  their  ability  to  do  so,  no  other  interpretation 
can  be  placed  ux>on  this  added  paragraph  in  the  second  call. 
And  it  is  manifest  that  plaintiffs  so  understood  it,  because  in 
their  second  bid  they  offered  not  only  to  care  for  the  prisoners 
at  thirty-nine  cents  per  capita  per  day,  but,  in  addition  thereto, 
offered  to  **  guarantee  the  state  against  any  liability  which  it 
must  legally  or  necessarily  assume  in  the  event  of  the  awarding 
of  said  contract  to  us,"  under  such  rules  and  regulations  as 
might  be  prescribed  by  the  board. 

We  have,  then,  as  between  the  parties  to  this  proceeding,  this 
situation:  The  board  invited  bids  for  the  care  of  the  inmates 
of  the  prison.  The  plaintiffs  offered  to  care  for  such  inmates 
at  thirty-nine  cents  per  capita  per  day,  and  in  addition  there- 
to, as  an  inducement  to  the  board  to  declare  their  bid  the  lowest 
and  best,  agreed  to  ** guarantee"  the  state  against  any  claim 
that  Conley  &  McTague  might  have,  ''under  such  rules  and  regu- 
lations as  the  board"  might  prescribe.  Acting  upon  the  bid  as 
a  whole,  the  board  declared  the  bid  of  Wyman  &  Henderson  to 
be  the  lowest  and  best,  provided  that  they  should  before  any 
contract  was  awarded  pay  into  the  state  treasury  $20,000  in 
cash,  to  be  expended  by  the  board  in  purchasing  the  property 
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of  Conley  &  McTague,  and  furnish  an  additional  bond  in  the 
sum  of  $30,000,  **  conditioned  that  such  bidders  will,  without 
cost  or  expense  to  the  state,  receive,  accept  and  pay  for  such 
of  the  property  of  the  present  contractors,  Conley  &  McTague, 
as  the  board  may  deem  necessary  or  desirable  to  be  used  in  con- 
nection with  the  conduct  of  the  business  and  affairs  of  the  said 
state  prison  after  the  said  $20,000  cash  shall  have  been  ex- 
hausted by  the  board  in  payment  for  such  property  interest." 
Plaintiffs  thereupon  procured  the  cash  and  the  bond  and  agreed 
to  turn  the  same  over  to  the  board,  provided  the  board  would 
indicate  in  advance  the  property  to  be  taken  and  the  price  to 
be  paid  therefor.  This  the  board  refused  to  do,  and  subse- 
quently rejected  the  bid  of  plaintiffs,  which  had  been  thereto- 
fore conditionally  accepted. 

The  ultimate  solution  of  the  question  here  presented  is  arrived 
at  by  the  application  of  elementary  principles  of  the  law  of 
contracts.  Section  2130  of  the  Civil  Code  of  1895,  under  the 
title  "Contracts"  and  the  chapter  ''Consent,"  provides:  '*An 
acceptance  must  be  absolute  and  unqualified  or  must  include 
in  itself  an  acceptance  of  that  character  which  the  proposer 
can  separate  from  the  rest,  and  which  wiU  conclude  the  per- 
son accepting.  A  qualified  acceptance  is  a  new  proposal."  Mr. 
Bishop  in  his  work  on  Contracts  (section  323)  says:  ** Though 
there  be  an  acceptance,  if  it  is  not  to  the  exact  thing  offered, 
or  if  it  is  accompanied  by  any  condition  or  reservation,  how- 
ever slight,  in  time  or  otherwise,  no  contract  is  made.  It  is  so, 
for  example,  where  new  terms  are  introduced;  they  constitute 
an  offer  on  the  other  side  and  leave  the  question  open."  Again : 
**The  offerer  has  a  right  to  prescribe  in  his  offer  any  condition 
as  to  time,  place,  quantity,  mode  of  acceptance,  or  other  mat- 
ters which  it  may  please  him  to  insert  in  and  make  a  part  there- 
of, and  the  acceptance  to  conclude  the  agreement  must  in  every 
respect  meet  and  correspond  with  the  offer,  neither  falling  with- 
in or  going  beyond  the  terms  proposed,  but  exactly  meeting 
them  at  all  points  and  closing  with  them  just  as  they  stand." 
(9  Cyc.  265.) 
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The  plaintiffs  in  this  case  were  the  offerers.  They  offered 
to  care  for  the  inmates  of  the  state  prison  at  thirty-nine  cents 
per  capita  per  day,  and,  in  addition  thereto,  to  "guarantee" 
the  state  against  certain  supposed  existing  liabilities,  under 
such  rules  and  regulations  as  the  state  board  should  prescribe. 
The  board  replied,  in  effect:  '*Very  well,  we  will  declare  you 
the  lowest  and  best  bidders  and  award  the  contract  to  you,  pro- 
vided you  will  'guarantee'  the  state  by  doing  certain  things 
[setting  forth  the  things  to  be  done.]" 

"An  acceptance  to  be  effectual  must  be  identical  with  the 
offer  and  unconditional.  Where  a  person  offers  to  do  a  definite 
thing  and  another  accepts  conditionally  or  introduces  a  new 
term  into  the  acceptance,  his  answer  is  either  a  mere  expres- 
sion of  willingness  to  treat,  or  it  is  a  counter-proposal  and  in 
neither  ease  is  there  an  agreement."  (9  Cyc.  267.)  In  the  case 
of  Bruner  v.  Wheaton,  46  Mo.  363,  the  court  said:  "In  order 
that  an  acceptance  may  be  operative,  it  must  be  unequivocal, 
unconditional,  and  without  variance  of  any  sort  between  it  and 
the  proposal,  and  it  must  be  communicated  to  the  other  party 
without  unreasonable  delay.  To  constitute  a  valid  contract 
there  must  be  a  mutual  assent  of  the  parties  thereto;  and  they 
must  assent  to  the  same  thing  in  the  same  sense.  Therefore  an 
absolute  acceptance  of  a  proposal,  coupled  with  any  qualifica- 
tion or  condition,  will  not  be  regarded  as  a  complete  contract, 
because  there  at  no  time  exists  the  prerequisite  mutual  assent 
to  the  same  thing  in  the  same  sense." 

In  the  case  of  Egger  v.  Nesbitt,  122  Mo.  667,  43  Am.  St.  Rep. 
596,  27  S.  W.  385,  it  was  held  that  where  one  offers  by  letter 
to  make  a  quitclaim  deed  for  a  named  price,  and  the  person  re- 
ceiving the  letter  accepts  the  offer  on  condition  that  other  deeds 
are  turned  over  to  him,  there  was  no  binding  contract. 

In  the  case  of  Corcoran  v.  White,  117  111.  118,  57  Am.  Rep. 
858,  7  N.  E.  525,  it  was  said:  "In  order  (that  a  contract  of 
sale  should  result),  there  should  have  been  an  unconditional 
acceptance  of  (the)  offer.  There  was  here  but  a  conditional 
acceptance— one  upon  the  condition  that  the  title  was  perfect." 
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In  the  case  of  Harris  v.  Scott,  67  N.  H.  437,  32  Atl.  770,  it 
was  held  that  plaintiff's  reply  to  the  defendant's  offer  of  cer- 
tain stock  at  a  specified  price  that  he  would  pay  the  price  if 
the  defendant  had  actually  received  a  similar  offer  from  others, 
as  stated  in  her  letter,  and  would  give  him  their  names,  was  a 
rejection  of  the  defendant's  offer  and  a  new  proposal.  The 
court  said:  **No  contract  for  the  sale  of  the  shares  to  the  plain- 
tiff was  completed.  His  acceptance  of  Mrs.  Scott's  offer  was 
conditional.  Their  minds  did  not  meet."  (See,  also,  Northam 
V.  Gordon,  46  Cal.  682;  Page  on  Contracts,  sec.  47.) 

Treating  the  case  as  though  plaintiffs'  bid  contained  but  one 
offer — that  is,  that  they  would  care  for  the  prisoners  at  thirty- 
nine  cents  per  head  per  day,  and  that  the  counter-proposition 
that  plaintiffs  should  also  indemnify  the  state  was  first  proposed 
by  the  board — there  was  no  contract,  for  the  reason  that  the 
counter-proposition  was  not  accepted  by  the  plaintiffs.  And 
it  makes  no  difference  whether  or  not  the  board  had  authority 
to  impose  the  additional  terms,  because  the  record  shows  that 
the  board  never  intended  to  award  the  contract  uncondition- 
ally, and  the  minds  of  the  parties  never  met  on  that  point.  In- 
deed, the  record  shows  that  the  plaintiffs  never  believed  that  the 
board  had  accepted  the  bid  unconditionally.  There  is  no  con- 
tract unless  the  parties  thereto  assent;  and  they  must  assent  to 
the  same  thing  in  the  same  sense.  It  is  essential  to  the  exist- 
ence of  every  contract  that  there  should  be  a  reciprocal  assent 
to  a  definite  proposition.  {Spinney  v.  Downing,  108  Cal.  666, 
41  Pac.  797.)  Mr.  Page  in  his  work  on  Contracts  (section  42) 
uses  this  language:  "An  intention  to  accept  the  terms  of  the 
offer  as  valid  is  ordinarily  an  essential  element  of  a  valid  ac- 
ceptance." He  cites  the  following  cases  in  support  of  the  text, 
viz.:  Regan  v.  Regan,  192  111.  589,  61  N.  E.  842,  Holmes  v. 
Holmes,  129  Mich.  412,  95  Am.  St.  Rep.  444,  89  N.  W.  47 ,  Fut- 
ler  Co,  V.  Houseman,  114  Mich.  275,  72  N.  W.  187,  and  Han- 
son  V.  NeUon,  82  Minn.  220,  84  N.  W.  742,  in  all  of  which  im- 
portance is  attached  to  the  intention  of  the  party  who  was 
alleged  to  have  made  the  contract.     This  case  is  much  stronger 
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than  any  of  those  jnst  cited,  as  the  record  of  the  proceedings 
of  the  defendant  board  shows  that  the  intention  was  not  to  de- 
clare the  plaintiffs  the  lowest  and  best  bidders,  unless  the  con- 
dition subsequent  was  complied  with.  And  the  plaintiffs  are 
not  in  position  to  claim  that  the  board  awarded  them  the  con- 
tract stripped  of  all  conditions,  because  it  is  manifest  that  the 
offer  to  ''guarantee"  the  state,  made  by  them,  was  the  induce- 
ment which  led  the  board  to  make  its  finding. 

It  follows  from  the  foregoing  that  the  defendant  board  has 
never  passed  upon  the  merits  of  the  respective  bids,  as,  under 
the  law,  it  was  its  duty,  unconditionally  and  without  qualifica- 
tion or  reservation,  to  do. 

The  writ  prayed  for  is,  for  the  reasons  stated,  denied. 

Mr.  Chiep  Justice  Brantlt  and  Ms.  Justice  Holloway 
concur. 


STATE,  Respondent,  v.  HOLLAND,  Appellant.  4o      oS 

(No.  2,575.) 
(Submitted  June  29,  1908.    Decided  July  18,  1908.) 

[96  Pac.  719.] 

Secret  Societies — Unlawful  Wearing  of  Badges — Statutes — Con- 
stitutionality— Delegation  of  Legislative  Power — Equal  Pro- 
tection of  Laws. 

Constitutional  Law — Delegation  of  Legislative  Power — ^Local  Option. 

1.  While  it  is  competent  for  the  legislature,  without  express  constitu- 
tional authority,  to  leave  it  to  the  people  of  the  different  subdivisions 
of  the  state  to  determine  b^  popular  vote  whether  a  particular  law  shall 
be  operative  in  such  subdivisions,  the  law  submitted  must  be  complete  in 
itself  when  it  leaves  the  hands  of  the  legislature^  the  option  to  become 
or  not  to  become  subject  to  its  requirements  and  penalties  being  the 
only  question  which  can  be  left  to  the  electors  for  decision. 

Secret  Societies — Unlawful  Wearing  of  Badges — Statutes — ^Delegation  of 
Legislative  Power — Gonstitution. 

2.  Beld,  that  section  1192,  Penal  Code,  as  amended  by  Laws  1907, 
page  24,  providing  that  any  person  who  shall  wear  or  use  the  insignia 
or  ceremonials  of  any  society,  order,  or  organization  of  ten  years' 
standing  in  this  state,  '*  unless  entitled  to  use  or  wear  the  same,  under 
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the  constitution  and  bj-laws,  rules,  and  regolationa  of  such  society  or 
organization/'  shall  be  guiltj  of  a  misdemeanor,  is  unconstitutional 
and  void,  in  that  bj  leaving  it  to  the  different  societies  to  supply  in 
their  secret  work  the  description  of  the  articles  which  it  is  unlawful 
to  use  or  wear,  the  legislature  delegated  legislative  powers  to  the 
orders  mentioned. 

Same — Statutes — Equal  Protection  of  Laws — Constitution. 

3.  The  Act  of  1907,  referred  to  in  the  foregoing  paragraph  (Laws 
1907,  p.  24),  is  also  obnoxious  to  the  equal  protection  of  the  law  clause 
in  the  Fourteenth  Amendment  to  the  federal  Constitution,  bv  exempt- 
ing from  the  operation  of  the  Act,  the  wives,  daughters,  sisters  and 
mothers  of  members  in  good  standing  of  the  societies  named  therein. 

Same. 

4.  A  statute  which  distributes  its  burdens  unequally  upon  those  who 
occupy  the  same  relation  to  its  subjects,  or  punishes  one  citizen  for 
doing  that  which  another  may  do  with  impunity,  or  abridges  the  lib- 
erty of  one  without  imposing  a  like  restriction  upon  another,  does  not 
furnish  the  equal  protection  of  the  laws  guaranteed  by  section  1  of 
the  Fourteenth  Amendment  to  the  federal  Constitution. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M. 
Clements,  Judge. 

W.  B.  Holland  was  convicted  of  unlawfully  wearing  the 
badge  of  an  organization  of  which  he  was  not  a  member,  and 
appeals  from  the  judgment.    Reversed  and  remanded. 

Mr.  C.  A,  Spaulding,  for  Appellant. 

The  statute  under  consideration  is  a  clear  attempt  to  dele- 
gate legislative  functions  to  the  orders  or  societies  mentioned 
therein,  for  thereby  it  is  left  to  them  to  declare  by  their  con- 
stitutions, by-laws,  rules  and  regulations  who  shall  be  and  who 
shall  not  be  misdemeanants.  That  legislative  functions  cannot 
be  delegated,  save  in  the  case  of  municipalities,  does  not  admit 
of  doubt.  (State  v.  Oreat  Northern  Ry.  Co.,  100  Minn.  445,  111 
N.  W.  289,  10  L.  R.  A.,  n.  s.,  250;  Cooley's  Constitutional  Lim- 
itations, 6th  ed.,  p.  137;  Anderson  v.  Manchester  Fire  Assur. 
Co,,  59  Minn.  182,  50  Am.  St.  Rep.  400,  60  N.  W.  1095,  63  N. 
W.  241,  28  L.  R.  A.  609;  O'NeU  v.  American  Fire  Ins.  Co.,  166 
Pa.  St.  72,  45  Am.  St.  R^p.  650,  30  Atl.  943,  26  L.  R.  A.  715 ; 
State  ex  rel.  Hahn  v.  Young,  29  Minn.  474,  9  N.  W.  737.) 

The  enactment  is  likewise  violative  of  section  1  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States  pro- 
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hibiting  any  state  from  making  or  enforcing  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States.  (Ex  parte  Dickey,  144  Cal.  234,  103  Am.  St.  Rep.  82, 
77  Pac.  924,  66  L.  B.  A.  928 ;  Mugler  v.  Kansas,  123  U.  S.  661, 

8  Sup.  Ct.  273,  31  L.  Ed.  209 ;  Ex  parte  Whitwdl,  98  Cal.  73, 
35  Am.  St.  Rep.  152,  32  Pac.  870,  19  L.  R.  A.  727 ;  In  re  Smith, 
143  Cal.  368,  77  Pac.  180 ;  Lawton  v.  Steele,  152  U.  S.  133,  14 
Sup.  Ct.  499,  38  L.  Ed.  385 ;  Frost  v.  City  of  Chicago,  178  111. 
250,  69  Am.  St.  Rep.  301,  52  N.  E.  869,  49  L.  R.  A.  657 ;  Town 
of  Kusciusko  v.  Slomherg,  68  Miss.  469,  24  Am.  St.  Rep.  281, 

9  South.  297,  12  L.  R.  A.  528 ;  Ex  parte  Hayden,  147  Cal.  649, 
109  Am.  St.  Rep.  183,  82  Pac.  315;  Ex  parte  Drcxel,  147  Cal. 
763,  82  Pac.  429,  2  L.  R.  A.,  n.  s.,  588.) 

The  clause  contained  in  the  Act,  "provided  this  shall  not  ap- 
ply to  the  wives,  daughters,  sisters  or  mothers  of  members  of 
these  orders  in  good  standing,"  violates  both  section  26  of  Article 
V  of  the  Constitution  of  Montana,  in  that  it  grants  to  those 
so  excepted  a  special  privilege  and  immunity,  and  section  1  of 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  in  that  it  denies  to  those  not  so  excepted  the  equal  pro- 
tection of  the  law.  (State  v.  Cudahy  Packing  Co.,  33  Mont.  179, 
114  Am.  St.  Rep.  804,  82  Pac.  833 ;  Hotchkiss  v.  Marion,  12  Mont. 
218,  29  Pac.  821 ;  Ex  parte  Sohncke,  148  Cal.  262,  113  Am.  St. 
Rep.  236,  2  L.  R.  A.,  n.  s.,  813,  82  Pac.  956 ;  Rodge  v.  Kelly,  88 
Miss.  209,  117  Am.  St.  Rep.  733,  40  South.  552,  11  L.  R.  A., 
n.  s.,  635 ;  Oarrabad  v.  Bering,  84  Wis.  585,  36  Am.  St.  Rep.  948, 
54  N.  W.  1104,  19  L.  R.  A.  858 ;  State  v.  Loomis,  115  Mo.  307, 
22  S.  W.  350,  21  L.  R.  A.  789 ;  People  v.  Williams,  189  N.  Y. 
131,  121  Am.  St.  Rep.  854,  81  N.  E.  778,  12  L.  R.  A.,  n.  s.,  1130 ; 
In  re  Keymer,  148  N.  Y.  219,  42  N.  E.  667,  35  L.  R.  A.  447 ; 
State  V.  Gabroski,  111  Iowa,  496,  82  Am.  St.  Rep.  524,  82  N.  W. 
959,  56  L.  R.  A.  570 ;  State  v.  Shedroi,  75  Vt.  277,  98  Am.  St. 
Rep.  825,  54  Atl.  1081,  63  L.  R.  A.  179;  Cooley's  Constitutional 
Limitations,  6th  ed.,  p.  482;  Low  v.  Rees  Printing  Co,,  41  Neb. 
127,  43  Am.  St.  Rep.  670,  59  N.  W.  362,  24  L.  R.  A.  702 ;  Bailey 
v.  People,  190  lU.  28,  83  Am.  St  Rep.  116,  60  N.  E.  98,  54  L. 
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B.  A.  838 ;  Commonwealth  ▼.  Hana,  195  Mass.  262,  81  N.  E.  149, 
11  L.  B.  A.,  n.  s.,  799 ;  Bedford  Quarries  Co.  v.  Bough,  168  Ind. 
671,  80  N.  E.  529, 14  L.  B.  A.,  n.  s.,  418 ;  Connolly  v.  Union  Sewer 
Pipe  Co.,  184  U.  S.  539,  22  Sup.  Ct.  431,  46  L.  Ed.  679 ;  Lochner 
V.  New  York,  198  U.  S.  45,  25  Sup.  Ct.  539,  49  L.  Ed.  937 ;  Den- 
ver  V.  Bach,  26  Colo.  530,  58  Pac.  1089,  46  L.  B.  A.  848 ;  Ex  parte 
Knapp,  127  Cal.  101,  59  Pac.  315;  Slocum  v.  Bear  Valley  Co., 
122  Cal.  555,  68  Am.  St.  Bep.  68,  55  Pac.  403 ;  Frorer  v.  People, 
141  lU.  171,  31  N.  E.  395,  16  L.  B.  A.  492 ;  State  v.  Ashbrooh, 
154  Mo.  375,  77  Am.  St.  Bep.  765,  55  S.  W.  627,  48  L.  B.  A.  266 ; 
Ruhstrat  v.  People,  185  111.  133,  76  Am.  St.  Bep.  30,  57  N.  E. 
41,  49  L.  B.  A.  181 ;  Eden  v.  People,  161  111.  296,  52  Am.  St. 
Bep.  365,  43  N.  E.  1108,  32  L.  B.  A.  659 ;  Be  Thomas  A.  Morgan, 
26  Colo.  415,  77  Am.  St.  Bep.  269,  58  Pac.  1071,  47  L.  B.  A.  52; 
State  Y.  Walsh,  136  Mo.  400,  37  S.  W.  1112,  35  L.  B.  A.  231 ; 
Union  County  Bank  v.  Ozan  Lumber  Co.,  127  Fed.  206 ;  Kelly- 
vUle  Coal  Co.  v.  Marrier,  207  111.  624,  99  Am.  St.  Bep.  240,  69 
N.  E.  927.)  If  there  are  cases  holding  contrary  to  those  above 
cited,  they  are,  as  was  said  in  Ex  parte  Drexel,  supra,  ''not  of 
sufficient  consequence  to  rxMe  the  great  current  of  authority 
which  runs  the  other  way." 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  E.  M.  Hall, 
Assistant  Attorney  General,  for  Bespondent. 

Appellant  states  in  his  brief  ''that  legislative  functions  can- 
not be  delegated  save  in  the  case  of  municipalities."  In  this 
statement  appellant  assumes  that  such  law  is  a  delegation  of 
legislative  functions.  The  authorities,  however,  do  not  bear 
out  such  assumption.  (See  Samuelson  v.  State,  116  Tenn.  470, 
115  Am.  St.  Bep.  805,  95  S.  W.  1012;  State  v.  Briggs,  45  Or. 
366,  77  Pac.  750;  petition  for  rehearing  overruled,  78  Pac. 
361;  Ex  parte  McManus,  151  Cal.  331,  90  Pac.  702;  Trinity 
County  V.  Mendocino  County,  151  Cal.  279,  90  Pac.  685 ;  State  ij 

v.  Wagener,  77  Minn.  483,  77  Am.  St.  Bep.  681,  80  N.  W.  633, 
46  L.  B.  A.  442 ;  Elwell  v.  Comstock,  99  Minn.  261,  109  N.  W. 
113,  698;  State  v.  Southern  By.  Co.,  141  N.  C.  846,  54  S.  E. 
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294;  In  re  Kolloch,  165  U.  S.  526,  17  Sup.  Ct.  444,  41  L.  Ed. 
813.) 

The  clause  of  section  1  of  the  Fourteenth  Amendment,  re- 
ferred to  by  appellant,  is  intended  only  to  prohibit  the  state 
from  abridging  the  privileges  or  immunities  given  or  granted 
by  the  federal  Constitution,  statutes  or  treaties.  An  examina- 
tion of  the  privileges  and  immunities  given  and  accorded  by 
the  federal  government  to  citizens  of  the  United  States  shows 
clearly  that  the  law  under  consideration  in  no  way  abridges 
them.  For  an  exhaustive  discussion  of  ''privileges  and  immun- 
ities,'* as  such  terms  are  used  in  the  Fourteenth  Amendment, 
and  a  full  review  of  the  decisions  thereon,  see  Brannon  on  the 
Fourteenth  Amendment,  pp.  45-96. 

However,  the  argument  of  appellant  goes  more  to  the  ques- 
tion of  interference  with  his  personal  liberties  than  to  thie  abridg- 
ment of  privileges  or  immunities.  Both  the  federal  and  state 
Constitutions  provide  that  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law.  (See  Butchers' 
Union  v.  Crescent  City,  111  U.  S.  757,  4  Sup.  Ct.  652,  28  L. 
Ed.  585,  for  definition  of  "liberty"  as  used  in  the  federal  Con- 
stitution.) For  a  full  discussion  of  this  question  and  review 
of  the  cases,  see  Brannon  on  the  Fourteenth  Amendment,  pp. 
109-115. 

The  rights  and  liberty  guaranteed  by  the  Constitution  re- 
late to  more  substantial  things  than  the  mere  caprice  or  whim 
of  a  person  who  wears  the  badge  of  some  lodge  or  order  be- 
cause it  may  be  ornamental,  or  to  impose  upon  members  of  the 
lodge,  or  to  deceive  the  public  as  to  hi^i  standing  in  the  com- 
munity, or  for  any  other  reason  that  might  prompt  him  to  wear 
such  badge. 

Appellant  is  not  in  position  to  urge  the  objection  relative  to 
the  proviso  exempting  the  wives,  daughters,  sisters  or  mothers 
of  members  of  the  orders  mentioned  from  the  operation  of  the 
Act.  (8  Cyc.  789;  McKinney  v.  State,  3  Wyo.  719,  30  Pac.  293, 
16  L.  B.  A.  710;  In  re  O'Brien,  29  Mont.  530,  75  Pac.  196.) 
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The  legislature  has  the  authority  and  right  to  enact  penal 
la\vs  regulating  certain  classes  of  persons,  and  so  long  as  the 
persons  in  the  same  class  are  subject  to  the  same  punishment 
for  the  violation  of  the  law  they  have  equal  protection  of  the 
laws.  Under  the  law  in  question  dU  persons,  not  members  of 
an  organized  society,  etc.,  of  ten  years'  standing,  or  the  wife, 
daughter,  sister  or  mother  of  such  a  member,  who  wear  the  badge 
of  such  order,  are  liable  to  the  same  punishment.  All  persons 
liable  to  such  punishment  for  a  violation  of  such  law  are  simi- 
larly situated;  that  is,  they  are  not  members  in  good  standing, 
or  the  wives,  daughters,  sisters  or  mothers  of  a  member  in  good 
standing.  They  are  in  the  same  class  and  no  distinction  is  made 
as  to  race,  color  or  sex.  Therefore,  the  only  question  to  be  de- 
termined is  whether  the  classification  made  by  the  legislature  is 
based  upon  a  reasonable  distinction  or  on  purely  arbitrary 
grounds.  In  the  following  cases  it  has  been  held  that  the  class- 
ification was  a  reasonable  one,  and  therefore  not  unconstitu- 
tional: Plessy  V.  Furguson,  163  U.  S.  537,  16  Sup.  Ct.  1138, 
41  L.  Ed.  256 ;  Cumming  v.  Board  of  Education,  175  U.  S.  528, 
20  Sup.  Ct.  197,  44  L.  Ed.  262 ;  State  v.  Woodman,  26  Mont.  348, 
67  Pac.  1118.  • 

If  the  law  is  a  reasonable  classification,  so  far  as  the  actual 
members  of  the  lodge  are  concerned,  it  certainly  is  not  unrea- 
sonable to  also  include  the  wives,  daughters,  sisters  and  mothers 
in  the  same  classification.  (See  State  v.  Fraternal  Knights,  35 
Wash.  338,  77  Pac.  500.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  Court. 

On  May  4,  1908,  the  appellant  was  charged  by  complaint 
filed  in  a  justice's  court  in  Helena  township,  Lewis  and  Clark 
county,  with  a  misdemeanor,  in  the  violation  of  section  1192 
of  the  Penal  Code  of  1895,  as  amended  by  Session  Laws  of 
1907  (Sess.  Laws,  1907,  p.  24),  in  that  he  did  between  cer- 
tain mentioned  dates  during  this  present  year  wear  upon  the 


37  Mont.]  State  v.  Holland.  399 

lapel  of  his  coat  an  elk's  head,  knowing  the  same  to  be  the 
emblem,  insignia,  badge  and  button  of  the  Benevolent  and 
Protective  Order  of  Elks  of  the  United  States  of  America,  said 
order  being  of  more  than  ten  years'  standing  in  the  state  of 
Montana.  Upon  a  trial  by  the  justice  he  was  found  guilty  and 
sentenced  to  pay  a  fine.  Upon  appeal  to  the  district  court  he 
was  again  found  guilty  and  sentenced  to  pay  a  fine.  This  ap- 
peal is  from  the  judgment. 

At  the  trial  in  the  district  court,  the  parties  submitted  to 
the  court,  without  a  jury,  an  agreed  statement  of  the  facts  in 
order  to  clear  the  issues  and  obtain  a  decision  upon  the  ques- 
tion of  law  involved,  to-wit,  whether  the  statute  under  which 
the  charge  was  brought  is  a  valid  exercise  of  legislative  power. 
This  statement  is  as  follows: 

"(1)  That  the  said  defendant,  W.  R.  Holland,  did  at  the 
county  of  Lewis  and  Clark,  state  of  Montana,  between  the  first 
day  of  April  and  the  third  day  of  May,  1908,  wear  on  the  lapel 
of  his  coat  an  elk's  head,  knowing  the  same  to  be  the  insignia, 
badge  and  button  of  the  Benevolent  and  Protective  Order  of 
Elks  of  the  United  States  of  America. 

''(2)  That  in  so  wearing  said  elk's  head  the  said  defend- 
ant, W.  B.  Holland,  did  not  wear  or  use  the  same  to  obtain  aid 
or  assistance  thereby. 

"(3)  That  said  Benevolent  and  Protective  Order  of  Elks  of 
America  is  an  order  of  more  than  ten  years'  standing  in  the 
state  of  Montana. 

"(4)  That  the  said  W.  B.  Holland  at  all  times  aforesaid 
was  not,  under  the  constitution,  by-laws  and  regulations  of  said 
order  aforesaid,  entitled  to  wear  said  elk's  head." 

The  amended  section  reads  as  follows:  ''Sec.  1192.  Any  per- 
son who  willfully  wears  the  badge  of  the  Grand  Army  of  the 
Republic,  the  insignia,  badge  or  rosette  of  the  Military  Order 
of  the  Loyal  Legion  of  the  United  States,  or  of  the  Military 
Order  of  Foreign  Wars  of  the  United  States,  or  the  badge  or 
button  of  the  United  Spanish  War  Veterans,  or  the  Order  of 
Patrons  of  Husbandry,  or  the  Benevolent  and  Protective  Order 


400  State  v.  Holland.  [Mar.  T.  '08 

of  Elks  of  the  United  States  of  America,  or  the  Order  of  the 
Knights  of  Pythias,  or  Labor  Organizations,  or  any  society,  or- 
der or  organization  of  ten  years'  standing  in  the  state  of  Mon- 
tana, or  uses  the  name  to  obtain  aid  or  assistance  within  this 
state,  or  willfully  uses  the  name  of  such  society,  order  or  or- 
ganization, the  title  of  its  officers,  or  its  insignia,  rituals  or 
ceremonials,  unless  entitled  to  use  or  wear  the  same  under  the 
constitution  and  by-laws,  rules  and  regulations  of  such  order, 
or  of  such  society,  order  or  organization,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction,  shall  be  punished  by  im- 
prisonment for  a  term  not  to  exceed  ninety  days  in  the  county 
jail,  or  a  fine  not  to  exceed  two  hundred  and  no-100  ($200.00) 
dollars,  or  by  both  such  fine  and  imprisonment,  provided  this 
shall  not  apply  to  the  wives,  daughters,  sisters  or  mothers  of 
members  of  these  orders  who  are  in  good  standing." 

Though  the  language  of  section  1192,  as  it  stood  prior  to 
the  amendment,  is  somewhat  crude,  its  purpose  is  apparent. 
It  is  well  known  that  one  of  the  professed  purposes  of  most 
of  the  fraternal  societies,  now  grown  so  numerous,  is  aid  and 
relief  to  unfortunate  and  distressed  members  and  their  fami- 
lies. In  many  of  them  the  individual  member,  when  overtaken 
by  sickness  and  its  resultant  distress,  is  entitled  to  call  for  re- 
lief from  the  society  as  a  matter  of  right.  It  may  be,  and 
generally  is,  temporary  financial  aid  that  is  required,  though 
the  humane  and  charitable  duty  of  relief  extends  also  to  the 
kindly  office  of  visitation  in  sickness  and  of  consolation  and 
S3rmpathy  in  case  of  death  in  the  family  or  other  similar  mis- 
fortune. It  goes  even  to  the  extent  of  requiring  attention  to 
the  moral  welfare  of  erring  brothers,  and  the  individual  mem- 
ber is  recreant  to  his  duty  under  his  oath,  if,  when  it  comes 
to  his  knowledge  that  a  fellow  member  is  inclined  to  evil  ways, 
he  does  not  exert  himself  by  the  use  of  all  proper  means  to 
restore  the  wayward  one  to  a  sense  of  his  duty  and  obligation 
to  himself  and  his  family.  Most  of  them,  also,  inculcate  the 
sentiment  of  patriotism,  advocate  obedience  to  the  constituted 
authority  of  government,  both  federal  and  state,  and  encour- 
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age  temperate  and  jnst  condnct  in  private  life.  Some  of  them 
are  of  recent  growth,  but  others  have  a  long,  honorable  history. 
To  this  latter  class  belong  those  which  by  the  character  of  their 
individual  membership,  measured  according  to  a  high  stand- 
ard of  rectitude  and  moral  fitness  and  services  rendered  to  so- 
ciety, have  won  a  high  place  in  the  estimation  of  the  people. 
If  we  may  judge  by  what  we  see  of  them,  all  of  them  make 
for  good,  in  that  they  encourage  the  practice  of  charity  and 
inculcate  the  broad  principle  of  brotherhood  and  equality  of 
mankind.  It  is  not  unnatural,  then,  that  there  should  be  found 
evil-disposed  persons  who,  ever  ready  to  prey  upon  the  com- 
munity, attempt  by  pretense  and  fraud  to  gain  substantial  bene- 
fits from  these  societies  and  their  members  to  which  members 
in  good  standing  only  are  entitled.  One  of  the  means  em- 
ployed most  frequently  is  the  use  of  the  badge  or  button  of  a 
particular  society  to  support  a  pretension  of  membership  in 
aid  of  the  application  for  substantial  relief.  The  average  man, 
busy  in  the  pursuit  of  his  business  and  without  time  to  investi- 
gate, but  ready  to  relieve  an  apparently  deserving  unfortunate 
fellow-member,  is  thus  deceived  and  defrauded.  It  was  to  pre- 
vent this  species  of  petty  fraud  that  the  provision  was  enacted. 
The  amended  section,  however,  goes  very  much  further.  Con- 
fining our  analysis  of  its  provisions  to  those  especially  appli- 
cable to  the  Protective  Order  of  Elks  of  the  United  States  of 
America,  it  declares  it  to  be  a  misdemeanor,  punishable  by  fine 
and  imprisonment  or  both,  for  any  one  not  entitled  under  the 
constitution,  by-laws,  rules  and  regulations  of  the  order  (1) 
willfully  to  wear  the  badge  or  button  of  the  order;  or  (2)  to 
use  its  name  to  obtain  aid  or  assistance  in  this  state;  or  (3) 
to  use  the  title  of  its  officers,  or  its  insignia,  rituals,  and  cere- 
monials. The  protection  is  apparently  extended  to  those  or- 
ders only  which  have  maintained  an  organization  in  the  state 
for  the  past  10  years.  The  added  proviso  excepts  from  the 
operation  of  the  act  the  wives,  daughters,  sisters,  and  mothers 
of  Elks  in  good  standing.  From  the  third  prohibition  mention 
of  the  name  may  be  omitted  as  a  repetition,  because  the  second 
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includes  this ;  for  use  of  the  name  to  secure  aid  implies  a  will- 
ful use  of  it,  whether  it  be  for  the  purpose  of  defrauding  mem- 
bers of  any  of  these  societies  or  to  aid  the  pretense  of  moral 
character  or  social  standing,  which  it  is  supposed  the  members 
of  a  particular  order  may  have  in  the  community.  Making 
allowance  for  the  foregoing  express  limitations,  the  purpose  of 
the  legislature  was  to  extend  the  application  of  the  Code  pro- 
vision so  as  to  include  any  sort  of  use  of  the  badge  or  button, 
or  of  the  name,  rituals,  or  ceremonials  of  the  order  by  any 
person  not  entitled  to  wear  or  use  them  under  the  constitution, 
by-laws,  rules,  or  regulations  of  the  order. 

One  of  the  contentions  made  by  counsel  for  appellant  is  that 
the  act  is  void  because  it  manifestly  delegates  legislative  power 
to  the  various  orders  mentioned.  ''In  our  Republican  system 
a  written  constitution  is  the  great  charter  by  which  the  sov- 
ereign people  establish  government,  and  define,  distribute  and 
limit  its  powers.  In  both  the  federal  and  state  governments 
the  three  fundamental  powers — the  legislative,  executive  and 
judicial — ^have  been  separated  iuto  three  distinct  departments. 
This  separation  is  deemed  of  the  utmost  importance  and  ab- 
solutely essential  to  the  existence  of  a  just  and  free  govern- 
ment." (Sutherland  on  Statutory  Construction,  sec.  2.)  So 
important  has  it  always  been  regarded  that  our  constitutional 
convention,  following  the  example  of  those  of  the  other  states, 
created  the  three  departments,  distributed  to  them  their  appro- 
priate powers,  and  then  embodied  the  prohibition  that  ''no  per- 
son or  collection  of  persons  charged  with  the  exercise  of  powers 
properly  belonging  to  one  of  these  departments  shall  exercise 
any  powers  properly  belonging  to  either  of  the  others,  except 
as  in  this  Constitution  expressly  directed  or  permitted.*' 
(Constitution,  sec.  1,  Art.  IV.)  All  the  powers  of  government 
being  thus  vested  in  the  agencies  created  for  their  adminis- 
tration, these  agencies  cannot  lawfully  delegate  them  to  any  per- 
son or  collection  of  persons,  or  even  to  the  people  themselves 
except  so  far  as  the  Constitution  directs  or  permits.  (6  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  1022  j  Cooley's  Constitutional  Limi- 
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tations,  163.)  The  legislature  is  empowered  to  make,  alter  and 
repeal  laws.  The  dnty  to  enforce  them  falls  upon  the  executive. 
The  courts  must  perform  the  ofiSce  of  interpreting  and  expound- 
ing them  as  the  law  of  the  land.  ''Under  a  well-balanced  Con- 
stitution the  legislature  can  no  more  delegate  its  proper  function 
than  can  the  judiciary. ' '  ( Case  of  Borough  of  West  Philadelphia, 
5  Watts  &  S.  (Pa.)  281.)  ''That  Congress  cannot  delegate 
legislative  power  to  the  president  is  a  principle  universally 
recognized  as  vital  to  the  integrity  and  maintenance  of  the  sys- 
tem of  government  ordained  by  the  Constitution."  {Field  v. 
Clark,  143  U.  S.  649,  12  Sup.  Ct.  495,  36  L.  Ed.  294.)  A 
citation  of  cases  may  be  found  by  reference  to  notes  in  6  Ameri- 
can &  English  Encyclopedia  of  Law,  second  edition,  page  1021. 
In  some  of  the  states  there  is  manifested  a  disposition  in  the 
people  to  retain  the  right  to  be  consulted  upon  important  mat- 
ters of  general  legislation,  as  well  as  to  have  matters  of  local 
interest  referred  to  the  electors  of  the  locality  particularly  in- 
terested in  the  subject  of  legislation.  This  power  to  delegate,  how- 
ever, in  whatever  form  it  may  appear,  is  dependent  upon  express 
constitutional  provisions,  which,  save  in  so  far  as  they  create  ex- 
ceptions, do  not  affect  the  general  rule.  While  all  this  is  true, 
it  is  held  by  the  great  weight  of  authority  that  it  is  competent 
for  the  legislature,  without  express  constitutional  authority,  to 
leave  it  to  the  people  of  the  different  subdivisions  of  the  state 
to  determine  by  popular  vote  whether  a  particular  law  shall  be 
operative  therein.  Familiar  examples  of  this  character  of  legis- 
lation are  local  option  laws  regulating  or  prohibiting  the  sale  of 
intoxicating  liquors,  the  running  at  large  of  cattle,  and  the  like. 
In  such  cases,  however,  the  particular  law  must  be  complete  in 
itself  when  it  leaves  the  hands  of  the  legislature ;  the  option  to 
become  or  not  to  become  subject  to  its  requirements  and  penal- 
ties being  the  only  question  to  be  submitted  to  the  electors.  On 
this  subject  this  court  in  Be  O'Brien,  29  Mont.  530,  75  Pac.  196, 
said:  "If  the  law  is  complete  in  all  its  parts,  it  is  an  expression 
of  the  legislative  will  none  the  less  that  the  contingency  upon 
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which  it  takes  effect  in  any  particular  locality  is  made  to  depend 
upon  a  favorable  vote  of  that  locality." 

Is  the  Act  before  us  subversive  of  these  principles?  We  think 
it  is.  It  is  impossible  for  a  citizen  upon  reading  the  text  of  it 
to  determine  when  he  is  subject  to  its  penalties.  Whether  or 
not  the  wearing  of  a  particular  article  is  prohibited  must  be 
ascertained,  if  at  all,  not  by  an  examination  of  the  statute,  but 
by  an  examination  of  the  constitution,  by-laws,  rules  and  regu- 
lations of  one  or  more  societies,  perhaps  secret  in  character,  to 
which  only  members  can  gain  access.  The  guilt  of  the  citizen  is 
made  to  depend,  not  upon  a  prohibition  to  wear  or  use  a  par- 
ticular thing  described  in  the  statute  so  that  it  may  be  recog- 
nized, but  for  which  he  must  himself  supply  the  description  by 
information  derived  by  inquiry  from  sources  to  which  he  in 
many  instances  is  denied  access.  Furthermore,  the  insignia, 
rituals  and  ceremonials  of  fraternal  societies  are  subject  to 
change  from  time  to  time,  such  change  being  dictated  by  choice, 
which  may  be  made  at  any  time.  To  avoid  the  penalty  of  the 
statute  the  citizen,  whether  a  member  of  any  other  society  or  not, 
must  keep  himself  informed  of  these  changes  or  he  will  be  liable  to 
the  penalty.  May  it  be  left  to  the  choice  of  any  person  or  body 
of  persons  to  determine  whether  or  not  another  may  wear  this 
or  that  article  or  ornament,  or  whether  he  with  others  may  adopt 
any  ritual,  ceremonial,  or  name  he  chooses  f  The  inununity  of 
the  citizen  is  not  to  be  made  dependent  upon  a  permissive  rule 
or  regulation  of  a  society  of  which  he  has-  no  knowledge  or  can 
obtain  no  knowledge. 

In  0  'NeU  v.  American  Fire  Ins,  Co.,  166  Pa.  72, 45  Am.  St. 
Rep.  650,  30  Atl.  943, 26  L.  R.  A.  715,  the  supreme  court  of  Penn- 
sylvania in  discussing  a  statute  providing  for  the  adoption  of  a 
standard  policy  of  fire  insurance,  but  leaving  the  form  of  the  pol- 
icy to  be  provided  by  the  secretary  of  state  and  filed  in  his  oflSce 
for  reference,  well  said :  '*The  elementary  books  divided  a  statute 
into  three  parts — ^the  declaratory,  the  directory  and  the  vindica- 
tory. In  this  statute  the  legislature  furnished  the  first  and  third. 
It  delegated  the  preparation  of  the  second.    It  declared,  in  effect, 
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the  need  of  a  standard  form  of  policy.  It  provided  punishment 
for  the  failure  to  use  such  form  when  provided ;  but  it  turned  the 
preparation  of  the  form  over  to  its  appointee,  and  gave  him  six 
months  in  which  to  do  his  work  and  file  a  copy  of  it  in  his 
ofSce.  Whoever  might  be  interested  in  knowing  the  directory 
part  of  the  statute,  and  understanding  what  it  was  he  was  re- 
quired to  do,  had  to  go  beyond  the  Act  of  assembly,  and  inquire 
of  the  appointee  of  the  legislature  what  it  was  he  had  filed  in  his 
office,  of  which  the  people  of  the  commonwealth  were  bound  to 
take  notice  at  their  peril.  It  will  not  do  to  say  that  the  prepa- 
ration of  the  form  was  an  unimportant  matter  of  detail,  or  an 
act  partaking  of  an  executive  or  administrative  character.  It 
was  the  sole  purpose  of  the  Act.  It  was  the  only  subject  named 
in  its  title.  The  enforcement  of  the  standard  form  of  policy 
was  the  only  object  of  its  penalties.  Take  out  the  form  pre- 
pared by  the  insurance  commissioner,  and  to  be  found  in  some 
pigeonhole  in  his  ofSce,  and  the  Act  is  without  meaning  or  effect. 
It  is  completely  eviscerated.  We  do  not  see  how  a  case  could 
be  stated  that  would  show  a  more  complete  and  unconstitutional 
surrender  of  the  legislative  function  to  an  appointee  than  that 
presented  by  the  Act  of  1891.  By  its  provisions  the  legislature 
says,  in  effect,  to  its  appointee:  'Prepare  just  such  a  policy  or 
contract  as  you  please.  We  do  not  care  to  know  what  it  is. 
The  governor  shall  have  no  opportunity  to  veto  it.  File  it  in 
your  office,  and  we  will  compel  its  adoption,  whether  it  is  right 
or  wrong,  by  the  punishment  of  every  company,  officer,  or  agent 
who  hesitates  to  use  it.'  "  Upon  the  same  question,  see,  also,  An- 
derson  v.  Manchester  Fire  Ins,  Co.,  59  Minn.  182, 50  Am.  St.  Rep. 
400,  60  N.  W.  1095 ;  63  N.  W.  241, 28  L.  R.  A.  609 ;  State  v.  Great 
Northern  By.  Co.,  100  Minn.  445,  111  N.  W,  289, 10  L.  R.  A.,  n.  s., 
250.  So  here  the  sole  purpose  of  the  legislation  was  to  prevent 
frauds  and  abuses  perpetrated  by  the  use  of  certain  articles.  The 
legislature  declared  the  prohibition  and  provided  the  penalty  for 
its  violation,  but  left  it  to  different  societies  to  supply  by  declara- 
tion in  their  secret  work  from  time  to  time,  as  their  varying 
choice  might  dictate,  the  description  of  the  articles  themselves. 
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In  our  opinion  this  contention  of  the  appellant  must  be  sus- 
tained. 

Another  contention  is  that  the  law  is  void  for  the  reason 
that  it  makes  an  arbitrary  classification  of  citizens  who  occupy 
exactly  the  same  relation  to  the  subject-matter  with  which  it 
deals,  and  is  therefore  obnoxious  to  the  Fourteenth  Amendment 
to  the  federal  Constitution.  This  contention,  we  think,  must 
also  be  sustained.  The  proviso  makes  an  exception  of  the 
wives,  daughters,  sisters  and  mothers  of  members  of  any  of  these 
societies  in  good  standing.  Why  should  this  exception  be  madet 
The  only  answer  is  that  it  was  for  purely  sentimental  rea- 
sons influencing  the  legislative  mind,  based  upon  the  notion  that 
women  who  have  certain  legal  and  blood  relationship  to  the 
members  occupy  a  different  legal  relation  to  the  subject  of  legis- 
lation. **By  the  phrase  'equal  protection  of  the  laws,'  is  meant 
equal  security  under  them  to  everyone,  under  similar  terms,  in 
his  life,  his  liberty,  his  property,  and  in  the  pursuit  of  happi- 
ness, and  exemption  from  any  greater  burdens  and  charges  than 
such  as  are  equally  imposed  upon  all  others  under  like  circum- 
stances. Hence  a  statute  bearing  alike  upon  all  individuals  of 
each  class  or  on  all  districts  in  like  conditions  with  uniformity 
does  not  deny  the  equal  protection  of  the  laws;  but  such  classi- 
fication must  not  be  arbitrary  and  without  reasonable  grounds 
on  which  it  may  be  based. "  (8  Cyc.  1059.)  E  converso,  if  a  par- 
ticular statute  distributes  its  burdens  unequally  upon  those  who 
occupy  the  same  relation  to  its  subject,  if  it  punishes  one  citizen 
for  doing  that  which  another  may  do  with  impunity,  if  it  . 
abridges  the  liberty  of  one  without  imposing  a  like,  restriction 
upon  another,  it  does  not  furnish  the  **  equal  protection  of  the 
laws,"  or  the  protection  of  equal  laws,  which  is  guaranteed  by 
the  amendment.  **The  equal  protection  of  the  laws  is  a  pledge 
of  the  protection  of  equal  laws."  {Yick  Wo  v.  Hopkins,  118  U. 
S.  356,  6  Sup.  Ct.  1064,  30  L.  Ed.  220.) 

In  State  v.  Cudahy  Packing  Co.,  33  Mont.  179,  114  Am.  St. 
Rep.  804,  82  Pac.  833,  it  was  held  by  this  court  that  a  statute 
prohibiting  the  formation  of  combinations  or  trusts  for  the  pur- 
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pose  of  controlling  the  prices  of  products  or  destroying  competi- 
tion, which  excepted  from  its  operation  persons  engaged  in  horti- 
culture or  agriculture,  was  void  for  the  reason  that  it  bore  un- 
equally upon  different  persons  in  the  community  engaged  in  the 
same  or  similar  pursuits.  On  principle,  that  case  cannot  be  dis- 
tinguished from  this. 

Speaking  generally,  all  persons  in  the  community  are  free  to 
use  or  wear  any  article  they  please.  On  the  assumption  that  the 
legislature  may  deal  with  the  subject  at  all — and  we  think  it 
may,  in  the  exercise  of  its  police  power,  to  the  extent  of  pre- 
venting petty  frauds — it  cannot  arbitrarily  prohibit  the  use  of 
an  article  to  one  person,  leaving  another  at  liberty  to  use  it  as 
he  pleases.  The  women  who  are  excepted  from  the  operation 
of  this  statute,  bear  exactly  the  same  relation  toward  the  subject 
of  the  legislation  as  all  other  women  in  the  community,  as  well 
as  men  who  are  not  members  of  any  of  these  societies.  There 
is  no  possible  reason,  except  a  sentimental  one,  why  they  should 
be  exempted  from  the  penalties  of  the  law. 

As  desirable  as  it  may  be  that  all  these  fraternal  societies  be 
guaranteed  the  exclusive  use  of  their  badges,  rituals  and  cere- 
monials, they  cannot,  perhaps,  have  such  guaranty,  unless  by 
virtue  of  a  patent  or  copyright  secured  under  the  federal  laws 
governing  the  subject.  Upon  the  question  whether  they  may 
thus,  or  by  any  other  means,  secure  the  right,  we  express  no 
opinion. 

The  judgment  is  reversed,  and  the  cause  is  remanded  to  the 
district  court   with  directions  to  dismiss  the  complaint. 

Reversed  and  remanded. 

Mb.  Justice  Holloway  and  Mb.  Justice  Smith  concur. 
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LONG,  Appellant,  v.  NEEDHAM,  Respondent. 

(No.  2,543.) 
(Submitted  June  27,  1908.    Decided  July  18,  1908.) 

[96  Pac.  731.] 

Specific  Performance — Cantrctcts — Letters  and  Telegrams — 
Equity — Defenses — Real  Property — Description — Sufficiency 
Pleadings — Tender. 

Specific    Performance — Letters    and    Telegrams — Contracts — ^When    Com- 
plete. 

1.  Plaintiff,  in  a  suit  to  enforce  the  specific  performance  of  a  contract 
for  the  sale  of  land,  had  forwarded  to  defendant  a  letter  offering  to 
buy  the  property  at  the  price  fixed  upon  it  by  defendant,  adding  the 
words,  "if  this  meets  your  approbation  write  me  at  once  and  say  so, 
or  better  wire  me,  and  follow  with  letter."  Defendant  uneondition* 
ally  accepted  the  offer  by  telegram;  but  on  the  following  day  wrote 
plaintiff  a  letter  varying  the  terms  of  his  acceptance.  Held,  that  de- 
fendant's telegram  not  having  referred  to  a  letter  which  was  to  fol- 
low, the  minds  of  the  parties  met  and  a  complete  contract  was  created 
upon  delivery  of  the  telegram  for  transmission  to  plaintiff,  and  that 
defendant  could  not  thereafter  vary  the  terms  agreed  upon« 

Contracts — Time  of  Payment — Option — In  Whom.- 

2.  Where  one  offered  to  purchase  lands  at  a  certain  price,  part  to  be 
paid  in  cash  and  balance  in  two  or  three  years, -and  the  vendor  agreed 
to  these  terms,  the  vendee  had  the  option  to  elect  whether  to  make 
the  deferred  payment  either  in  two  or  three  years^  under  section  1970, 
Civil  Code,  which  declares  that  where  a  promise  is  in  the  alternative, 
the  right  of  election  is  with  the  promisor,  unless  otherwise  provided  in 
the  agreement. 

Specific  Performance — Equity — Power  to  Enforce. 

3.  The  doctrine  that  a  court  of  equity  will  not  grant  the  aid  of 
specific  performance  when  the  party  invoking  it  has  not  parted  with 
any  consideration  or  property,  and  no  irreparable  damage  is  suffered, 
and  no  fraud  infiicted  upon  him,  and  when  he  is  in  statu  quo  at  the 
time  of  the  commencement  of  the  action,  has  no  application  to  the  at- 
tempted enforcement  of  a  written  contract. 

Same — Defenses. 

4.  The  mere  suggestion  contained  in  a  telegram  sent  to  defendant  by 
the  purchaser  of  the  land  mentioned  in  paragraph  1  above,  after  his 
offer  had  been  accepted,  that  he  preferred  a  bank  other  than  the  one 
indicated  by  the  vendor  as  the  medium  through  which  the  business 
should  be  transacted,  had  to  do  with  the  matter  of  performance  rather 
than  with  the  creation  of  the  contract,  and  could  not  defeat  the  right 
of  the  purchaser  to  have  the  contract  specificity  enforced. 

Contracts — Breach — ^Defenses. 

5.  Merely  because  one  party  to  a  contract  insists  upon  something  to 
which  he  is  not  entitled  thereunder,  is  no  excuse  for  the  other's  renisal 
to  carry  it  out  according  to  its  terms. 

Same — Written — What  may  Constitute. 

6.  Where  the  minds  of  the  parties  to  a  contract  for  the  purchase  of 
land  had  fuUy  met  in  letters  and  telegrams  between  them,  an  enforce- 
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able  contract  was  made  even  though  they  may  have  contemplated  that 
their  views  should  afterward  be  reduced  to  a  more  formal  writing. 

Same — Specific  Performance — ^Description  of  Property — Sufficiency. 

7.  Heldf  that  the  designation  oi  the  lands  in  writings  which  created  a. 
contract  for  their  sale,  sought  to  be  specifically  enforced,  as  the  ''Hays 
place"  and  the  ''Needham  desert  entry/'  was  sufficient  for  the  purpose- 
of  identification. 

Specific  Performance— Pleadings — Complaint — ^Tender. 

8.  It  was  not  necessary  to  plead  a  tender,  where  the  complaint,  in  » 
suit  to  enforce  specific  performance  of  a  contract  for  the  sale  of  land, 
showed  that  the  defendant  had  refused  to  carry  out  tiie  terms  of  the 
agreement  and  that  a  tender  would  have  been  useless. 

Appeal  from  District  Court,  Fergus  County;  E.  K.  CheacUe,. 
Judge. 

Action  by  Willard  A.  Long  against  E.  R.  Needham  for  spe- 
cific performance.  From  a  judgment  for  defendant,  entered  on 
sustaining  a  demurrer  to  the  complaint,  plaintiff  appeals.  Re- 
versed and  remanded. 

Messrs,  Walsh  do  Nolan,  and  Messrs.  Blackford  <&  Blackford,. 
for  Appellant. 

A  valid  contract  for  the  sale  of  land  may  be  embraced  wholly 
in  letters  and  telegrams  concerning  such  land.  (Pollock  v. 
Brainard,  26  Fed.  732 ;  HolKs  v.  Burgess,  37  Kan.  487, 15  Pac. 
536 ;  Kempner  v.  Cohn,  47  Ark.  519,  58  Am.  Bep.  775,  1  S.  W. 
869.) 

The  letter  of  respondent  confirming  his  telegram  sent  the  day 
before  and  saying:  '^Bec'd  your  letter  yesterday  and  sent  tele- 
gram accepting  your  offer,"  was  an  unqualified  acceptance  of 
the  offer  as  made  and  was  manifestly  intended  so  to  be.  (Law- 
rence V.  MUwaukee  L.  8.  dk  W.  R.  Co.,  84  Wis.  427,  54  N.  W. 
797;  NeufvUle  v.  Stuart,  1  Hill  Eq.  159;  (S.  C.) ;  Kennedy  v. 
Gramling,  33  S.  C.  367,  26  Am.  St.  Bep.  676,  11  S.  B.  1081; 
Brophy  v.  Idaho  P.  dk  P.  Co.,  31  Mont.  279,  78  Pac.  493.)  The 
contract  between  the  parties  stood  from  the  moment  the  minds 
of  both  parties  met  upon  the  transmission  of  respondent's  tele- 
gram of  acceptance,  capable  of  being  enforced  by  either  against 
the  other.     (Tayloe  v.  Merchants'  Fire  Ins.  Co.,  9  How.  (U.  S.> 
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390,  10  L.  EA  187;  Andrews  ▼.  Schreiber,  93  Fed.  367;  Burton 
y.  United  States,  202  U.  S.  384,  385,  26  Sup.  Ct  688,  50  L. 
Ed.  1072 ;  Utley  y.  Donaldson,  94  U.  S.  29,  24  L.  Ed.  54;  Sanders 
y.  Pottlitzer  Bros.  P.  Co.,  144  N.  Y.  209,  43  Am,  St  Bep.  757, 
39  N.  B.  75,  29  L.  B.  A.  431.) 

And  thiB  is  so,  and  the  contract  is  enforceable,  even  though 
the  parties  intended  their  agreement  should  be  formally  ex- 
pre;sed  in  a  single  paper,  and  signed,  as  evidence  of  what  they 
had  already  agreed  upon.  (Sanders  v.  Pottlitzer  Bros.  F.  Co., 
144  N.  Y.  209,  43  Am.  St.  Rep.  757,  39  N.  E.  75,  29  L.  R.  A.  431 ; 
Post  V.  Davis,  7  Kan.  App.  217,  52  Pac.  903 ;  AUen  v.  Chouteau, 
102  Mo.  309,  14  S.  W.  869.) 

The  place  of  the  delivery  of  the  deed  is  a  mere  incident  to 
the  sale,  and  not  necessarily  a  vital  part  of  the  terms  of  the 
contract.  (Pollock  v.  Brainard,  26  Fed.  732;  HolUs  v.  Burgess, 
37  Kan.  487,  15  Pac.  536.) 

Specific  performance  of  a  written  contract  may  be  enforced 
when  it  contains  all  the  facts  of  the  contract  excepting  such  as 
may  be  legitimately  proved  by  parol  evidence.  (Colerick  v. 
Hooper,  3  Ind.  316,  56  Am.  Dec.  507;  Hodges  v.  Kowing,  58 
Conn.  12,  18  Atl.  979,  7  L.  B.  A.  87 ;  Ross  v.  Purse,  17  Colo.  24, 
28  Pac.  473 ;  Towle  v.  Carmelo  Land  and  Coal  Co.,  99  Cal.  397, 
33  Pac.  1126 ;  Earns  v.  Olney,  80  Cal.  90,  13  Am.  St.  Rep.  101, 
22  Pac.  57;  Mead  v.  Parker,  115  Mass.  413,  15  Am.  Rep.  110; 
Waring  v.  Ayres,  40  N.  Y.  357 ;  Post  v.  Davis,  7  Kan.  App.  217, 
52  Pac.  903.) 

The  property  which  appellant  desired  to  purchase  is  referred 
to  in  his  letter  making  the  offer  to  buy  as  **the  Hays  place*'  and 
'*your  desert  filing.'*  The  lands  comprising  *'the  Hays  place" 
and  this  ''desert  filing"  to  which  the  correspondence  related 
may  be  shown  by  parol  evidence,  disclosing  the  circumstances 
of  possession  and  ownership,  the  situation  of  the  parties,  their 
relations  to  each  other  and  to  the  property  at  the  time  of  the 
negotiations.     (Hurley  v.  Broxvn,  98  Mass.  545,  96  Am.  Dec.  1 

671;  Mead  v.  Parker,  115  Mass.  413,  15  Am.  Rep.  110;  Robeson 
V.  Hornbaker,  3  N.  J.  Eq.  60;  Towle  v.  Carmelo  Land  &  Coal  Co., 
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99  Cal:  397,  33  Pac.  1126 ;  Colerick  v.  Hooper,  3  Ind.  316,  56  Am. 
Dec.  505;  Bacon  v.  Leslie,  50  Ean.  494,  34  Am.  St.  Rep.  134, 
31  Pac.  1066 ;  Ives  v.  Hazard,  4  B.  I.  14,  67  Am.  Dec.  500 ;  Old 
Colony  R,  Co.  v.  Evans,  6  Gray,  25,  66  Am.  Dec.  394 ;  Minneap- 
olis etc.  B.  Co.  V.  Cox,  76  Iowa,  306,  14  Am.  St.  Rep.  216,  41  N. 
W.  24 ;  Hodges  v.  Rowing,  58  Conn.  12,  18  AtL  979,  7  L.  R.  A. 
87 ;  Kennedy  v.  Oramling,  33  S.  C.  367,  26  Am.  St.  Rep.  676,  11 
S.  B.  1081;  Waring  v.  Ay  res,  40  N.  T.  357.) 

Under  the  circumstances  of  this  case  appellant  was  not  re- 
quired to  allege  a  tender  of  the  cash  payment  of  the  purchase 
price.  {Finlen  v.  Heinze,  32  Mont.  389,  80  Pac.  918 ;  Christian- 
sen V.  Aldrich,  30  Mont.  446,  76  Pac.  1007;  Cheney  v.  Libby, 
134  U.  S.  68,  10  Sup.  Ct.  498,  33  L.  Ed.  818 ;  Pollock  v.  Brain- 
ard,  26  Fed.  732;  McCuUough  v,  Sutherland,  153  Fed.  418; 
Blanton  v.  Kentucky  etc.  Co.  (C.  C),  120  Fed.  318;  Brock 
V.  Hidy,  13  Ohio  St.  306 ;  Wright  v.  Young,  6  Wis.  127,  70  Am. 
Dec.  453.) 

The  complaint  alleges  that  the  defendant  was  the  owner  of  the 
lands  at  the  time  of  the  making  of  the  contract.  This  is  suffi- 
cient in  an  action  for  specific  performance  of  a  contract  for  the 
sale  of  lands,  without  alleging  he  was  the  owner. of  them  at  the 
time  of  the  filing  of  the  complaint.  {Ide  y.  Leiser,  10  Mont. 
5,  24  Am.  St.  Rep.  17,  24  Pac.  695.) 

Nor  was  it  necessary  for  the  complaint  to  allege  that  the 
plaintiff  has  no  complete  or  adequate  remedy  at  law  in  dam- 
ages. {Christiansen  v.  Aldrich,  30  Mont.  446,  76  Pac.  1007;  Ide 
V.  Leiser,  10  Mont.  5,  24  Am.  St.  Rep.  17,  24  Pac.  695.) 

Messrs.  Ouwi^  dk  Basch,  for  Respondent. 

The  failure  of  appellant  to  designate  the  place  of  perform- 
ance in  his  letter  was  not  an  omission  merely  of  the  ''place  of 
escrow,*'  but  a  rejection  by  the  appellant  of  the  respondent's 
terms  of  acceptance.  It  was  a  rejection  of  the  agency  desig- 
nated by  the  resi)ondent,  through  which  the  transaction  was  to 
be  carried  on,  and  a  counter-proposal  by  the  appellant  which  re- 
quired acceptance.    It  was  a  matter  of  substance  on  which  no 
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agreement  was  reached  until  the  delivery  of  resptmdent'a  letter 
of  April  11,  1906,  to  the  appellant.  "An  offer  to  deliver  prop- 
erty at  one  place  is  not  accepted  when  another  place  is  named 
or  proposed."  {Northwestern  Iron  Co.  v.  Meade,  21  Wis.  474, 
94  Am.  Dec.  557 ;  9  Cyc.  267,  268 ,  and  notes  34  and  35  on  page 
268.) 

Both  the  letter  of  appellant  containing  the  offer,  and  the  tele- 
gram of  respondent  provide  for  and  require  a  contract  in  writ- 
ing. According  to  appellant's  letter  a  "deed  and  contract" 
were  to  be  placed  in  escrow  "nntil  all  is  settled,"  and  accord- 
ing to  the  telegram  the  papers  were  to  be  sent  to  the  Fei^os 
County  Bank  "for  signature."  "If  by  agreement  of  the  par- 
ties their  negotiations  are  to  be  reduced  to  writing  there  will  be 
no  perfect  contract  so  long  as  the  act  of  reducing  it  to  writing 
and  signing  it  remains  to  be  done."  {Congdon  v.  Darcey,  46 
Vt.  478 ;  Sidney  Glass  Works  v.  Barnes,  86  Hun,  374,  33  N.  Y. 
Supp.  508;  Wood  V.  Edwards,  19  Johns.  212;  Jersey  City 
Water  Co.  v.  Brown,  32  N.  J.  L.  504;  Avendano  v.  Arthur,  30 
La.  Ann.  316 ;  Methudy  v.  Ross,  10  Mo.  App.  101 ;  affirmed  81 
Mo.  App.  481;  Brown  v.  New  York  Cent.  By.  Co.,  44  N.  T.  79.) 

The  alleged  contract  could  not  be  specifically  enforced  by  re- 
spondent  against  appellant  in  any  of  the  particulars  wherein 
it  had  been  modified.  Unless  the  parties  agree  to  all  material 
matters,  specific  performance  will  not  be  decreed.  {Finlen  v. 
Ilcinze,  32  Mont.  386,  80  Pac.  918 ;  Walcott  v.  Watson,  53  Fed. 
429 ;  Du/f  V.  Hopkins,  33  Fed.  599 ;  Manning  v.  Ayers,  77  Fed. 
690,  23  C.  C.  A.  405 ;  Hackey  v.  Oakford,  98  Fed.  781,  39  C.  C.  A. 
284 ;  M^ashington  Ice  Co.  v.  Webster,  62  Me.  341,  16  Am.  Rep. 
462 ;  De  Jonge  v.  Hunt,  103  Mich.  94,  61  N.  W.  341 ;  LangeUier 
V.  Schaefer,  36  Minn.  361,  31  N.  W.  690;  9  Cyc.  248  et  seq.) 
A  proposal  to  accept,  or  an  acceptance  upon  terms  varying 
from  those  offered,  is  a  rejection  of  the  offer,  and  puts  an  end 
to  the  negotiation,  unless  the  party  making  the  original  offer 
roiiews  it,  or  assents  to  the  modification  suggested.  It  is  a  new 
proposal,  which  must  in  its  turn  be  accepted  by  the  party  mak- 
ing the  original  offer.     (5  Current  Law,  672,  citing  Doherty 
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V.  Arkansas  dk  0,  E.  Co,,  5  Ind.  Ter.  537,  82  S.  W.  899 ;  Powers 
V.  Rude,  14  Okl.  381,  79  Pac.  89 ;  see,  also,  Strang  v.  Richmond 
P.  C.  R.  Co.,  93  Fed.  71 ;  Cooper  v.  Pena,  21  Cal.  404 ;  Anson  v. 
Towmend,  73  Cal.  415,  15  Pac.  49.) 

While  it  is  true  that  an  oral  agreement,  complete  in  all  its 
essential  details,  may  be  binding,  even  though  it  is  contem- 
plated that  the  agreement  shall  be  reduced  to  writing,  yet  where 
the  terms  of  the  negotiations  show  that  certain  matters  are  still 
under  consideration,  and  where  the  intention  is  expressed  by 
both  parties  that  there  shall  be  a  formal  written  agreement  be- 
tween them,  there  is  no  subsisting  obligation  on  either  party 
so  long  as  the  act  of  reducing  it  to  writing  and  signing  it  re- 
mains to  be  done.  {Spinney  v.  Downing,  108  Cal.  666,  41  Pac. 
797;  Morrill  v.  Tehama  etc,  Co.,  10  Nev.  125;  Mississippi  etc. 
Steamship  Co.  v.  Swift,  86  Me.  248,  41  Am.  St.  Eep.  545,  29 
Att,  1063.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

Willard  A.  Long,  the  plaintiff  and  appellant,  resides  at 
Lewistown,  in  Fergus  county,  Montana.  The  defendant  and 
respondent,  Needham,  resides  at  Omaha,  Nebraska.  Needham 
owned  certain  lands  in  Fergus  county  which  he  desired  to  sell. 
Prior  to  April,  1906,  there  had  been  certain  negotiations  carried 
on.    On  April  4th  Long  wrote  to  Needham  as  follows : 

**  Lewistown,  Mont.,  April  4th,  '06. 
"Mr.  E.  B.  Needham, 

"2010  Emmet  St.,  Omaha. 
"Dear  sir:  Yours  of  30  ult.  at  hand,  stating  that  you  would 
take  $12,500  net  for  the  Hays  place  and  would  also  transfer  to 
me  your  desert  filing.  That  there  is  90  acres  broken  on  the 
Hays  place  and  that  you  will  guarantee  50  acres  plowed  this  sum- 
mer which  you  say  is  already  settled  for.  I  will  give  you  your 
price,  $12,500  net,  provided  you  would  take  $5,000  cash  down 
balance  in  two  or  three  years  at  6  per  cent,  interest.    Deed  and 
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contract  being  placed  in  escrow  until  all  is  settled.  If  this  meets 
with  your  approbation  write  me  at  once  and  say  so,  or  better  wire 
me,  and  follow  with  letter. 

**Bespectfully, 

'*  WILLARD  A.  LONG,  M.  D." 

This  letter  reached  Omaha  April  9th,  and  on  the  same  day 
Needham  replied  by  telegram  as  follows: 

"Willard  A.  Long,  M.  D., 
"Lewistown. 
"Offer  accepted,  will  send  papers  Fergus  County  Bank  for 
signature.  E.  R.  NEEDHAM." 

Upon  receipt  of  this  telegram  on  April  10th,  Long  telegraphed 
to  Needham:  "Prefer  to  have  papers  and  business  transacted 
with  First  National  Bank  of  Lewistown."  And  this  suggested 
change  of  a  medium  through  which  the  details  should  be  carried 
out  was  assented  to  by  Needham  in  a  letter  dated  April  13th, 
but  on  April  10th  Needham  wrote  to  Long  this  letter : 

Rec'd  your  letter  yesterday,  and  sent 'telegram  accepting 
your  offer  of  $12,500.  Now  I  did  not  tell  you  that  Mr.  Doores 
had  a  lease  for  two  years  on  the  ranch,  but  I  suppose  this  will 
suit  you,  as  I  imagine  you  want  the  place  for  speculation.  I 
have  also  somewhere  in  the  neighborhood  of  100  tons  of  hay  or 
should  have  on  the  place,  which  I  will  sell.  I  also  have  some  hay- 
rakes,  a  good  sulky  plow  and  other  farming  tools  which  I  would 
like  to  sell  you.  Please  send  me  the  necessary  papers  to  sign 
over  my  right  to  the  filing  I  made  on  the  160  acres  desert,  and 
I  will  then  send  deed  and  real  estate  mortgage  due  in  two  years 
at  6%  to  the  Fergus  Co.  Bank.  I  do  not  care  to  go  to  the  ex- 
pense of  coming  way  out  there  if  I  can  avoid  it. 

*  *  Yours  truly, 

"B.R.  NEEDHAM." 

Further  correspondence  followed,  and  finally  on  May  2d, 
Needham  notified  Long  that  he  refused  to  proceed  further.  This 
suit  was  then  commenced  to  enforce  the  specific  performance 
of  the  contract  which  Long  alleges  had  been  made.    The  com- 
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plaint  sets  forth  fully  the  correspondence  bearing  upon  the  sub- 
ject. To  this  complaint  the  defendant  interposed  a  general  de- 
murrer, which  was  sustained,  and  plaintiff,  declining  to  plead 
further,  suffered  judgment  to  be  entered  against  him,  from  which 
judgment  he  appeals. 

There  is  in  reality  but  a  single  question  presented  for  solu- 
tion, viz. :  Did  the  plaintiff  and  the  defendant  enter  into  a  con- 
tract? Plaintiff  contends  that  his  letter  of  April  4th  contains 
a  specific  offer,  and  that  defendant's  telegram  of  April  9th  was 
a  complete,  definite  and  unconditional  acceptance  of  that  offer, 
and  that  the  two  instruments  evidence  a  complete  contract. 
The  defendant  contends  that,  since  Long's  letter  of  April  4th 
requested  that  the  answer  be  by  telegram  followed  by  a  letter, 
the  telegram  of  April  9th  and  the  letter  of  April  10th  sent  by 
Needham  must  be  construed  together  as  constituting  his  reply  to 
Long's  offer;  and,  since  the  letter  of  April  10th  contained  condi- 
tions in  the  nature  of  counter  proposals,  there  never  was  in  fact 
a  meeting  of  minds,  and  therefore  there  never  was  a  contract. 
The  solution  of  the  question  before  us  depends  entirely  upon 
which  of  these  views  be  adopted.  The  trial  court  apparently 
adopted  the  defendant's  view;  but  we  are  not  able  to  reach  the 
same  conclusion. 

Prior  to  April  4th  Long  had  been  fully  informed  as  to  the 
character  and  extent  of  the  land,  and  as  to  the  price  set  upon 
it  by  Needham,  so  that  there  could  not  be  any  open  question, 
except  as  to  the  terms  of  payment.  Long's  offer  in  his  letter 
of  April  4th  is  specific  as  to  these  terms.  It  amounts  to  this: 
*'I  will  give  you  your  own  price,  provided  you  accept  $5,000 
cash,  $7,500  in  two  or  three  years,  with  interest  at  six  per 
cent  deferred  payment  to  be  secured  by  deed  placed  in  es- 
crow." Needham 's  telegram  amounts  to  this:  ''I  wiU  accept 
$5,000  cash  and  $7,500  payable  in  two  or  three  years,  with  in- 
terest at  six  per  cent  deferred  payment  to  be  secured  by  deed 
in  escrow,"  or,  in  other  words,  the  acceptance  is  in  the  exact 
language  of  the  offer;  and,  if  these  two  instruments  alone  are 
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<;onsidered,  there  cannot  be  any  question  that  a  contract  was 
•entered  into. 

In  Bishop  on  Contracts,  section  322,  the  role  is  stated  as  fol- 
lows: '*If  one  makes  to  another  an  offer,  verbal  or  written,  di- 
rect, by  letter,  or  by  telegram,  of  a  sort  implying  nothing  to  be 
done  except  to  assent  or  decline,  and  the  latter  accepts  it,  adding 
no  qualification,  there  is  thus  constituted  a  mutual  consent  to  the 
same  thing  at  the  same  time;  in  other  words,  a  contract."  This 
rule  is  a  general  one,  and  recognized  by  the  courts  everywhere. 
In  9  Cyc.  265,  it  is  said:  "The  offerer  has  a  right  to  prescribe 
in  his  offer  any  conditions  as  to  time,  place,  quantity,  mode  of 
acceptance,  or  other  matters  which  it  may  please  him  to  insert 
in  and  make  a  part  thereof,  and  the  acceptance,  to  conclude 
the  agreement,  must  in  every  respect  meet  and  correspond  with 
the  offer,  neither  falling  within  or  going  beyond  the  terms  pro- 
posed, but  exactly  meeting  them  at  all  points  and  closing  with 
them  just  as  they  stand." 

But  defendant  insists  that  his  letter  of  April  10th,  varying 
the  terms  of  his  acceptance  as  contained  in  his  telegram,  must 
be  considered  a  part  of  the  telegram,  and  therefore  a  part  of 
his  answer  to  Long's  offer.  Ordinarily  such  a  contention  would 
not  be  urged;  for  it  is  elementary  that,  when  once  the  minds 
of  the  parties  meet,  neither  can  thereafter  add  to  or  subtract 
from  the  terms  agreed  upon  without  the  consent  of  the  other. 
But  the  defendant  insists,  and  not  without  some  show  of  rea- 
son, that  Long  specifically  directed  that  the  telegram  be  fol- 
lowed by  a  letter,  and  therefore  impliedly  agreed  to  treat  the 
letter  as  a  part  of  the  reply  to  his  offer.  But  in  this  the  de- 
fendant overlooks  what  to  us  appears  to  be  a  very  significant 
portion  of  Long's  letter.  After  detailing  the  terms  of  his 
offer,  he  says:  '*If  this  meets  your  approbation,  write  me  at 
once  and  say  so,  or  better  wire  me,  and  follow  with  letter." 
If  this  language  means  anything,  it  means  that  Needham  was 
to  answer  only  in  the  event  the  offer  as  made  proved  to  be  ac- 
ceptable to  him ;  otherwise  a  reply  was  not  expected.  The  only 
reply  which  Long  sought  was  one  accepting  his  offer  as  made. 
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His  language  cannot  be  made  to  mean  anything  elae.  The  word 
''approbation"  means  ''the  act  of  approving;  an  assenting 
to  the  propriety  of  a  thing  with  some  degree  of  pleasure  or 
satisfaction;  approval;  sanction;  commendation."  To  "ap- 
prove" means  "to  sanction  officially;  to  ratify;  to  confirm." 
(Webster's  International  Dictionary.) 

It  may  be  suggested  that,  unless  Long  intended  to  treat  both 
the  telegram  and  letter  as  constituting  the  reply  to  his  offer, 
there  was  not  any  reason  for  his  calling  for  both.  On  the  other 
hand,  it  certainly  cannot  be  contended  that  Long  sought  an 
acceptance  to  his  offer  by  telegram  and  a  repudiation  of  the 
acceptance  by  mail.  The  only  reasonable  construction  to  be 
given  his  letter  is  that  he  desired  Needham  to  take  the  extra 
precaution  of  employing  both  means  of  communicating  his  ac- 
ceptance. That  Long  did  not  expect  a  letter  unless  it  con- 
tained an  acceptance  of  his  offer  as  made  is  manifest;  for  in 
the  first  instance  he  says,  "If  this  meets  with  your  approba- 
tion, write  me  at  once  and  say  so" — ^not  say  something  else. 
It  was  only  on  condition  that  his  offer  as  made  met  with  Need- 
ham's  approval  or  acceptance  that  either  a  telegram  or  a  letter 
was  to  be  sent;  and,  if  the  offer  did  meet  with  Needham 's  ap- 
proval, he  was  to  say  so. 

If  the  letter  of  April  10th  formed  a  part  of  Needham 's  re- 
ply to  Long's  offer,  then  it  was  binding  upon  Long  from  the 
moment  it  was  mailed  at  Omaha  (5  Current  Law,  673,  and 
cases  cited) ;  and,  in  the  event  it  had  been  lost  in  transmission 
through  the  mail  and  had  never  reached  its  destination,  we 
would  have  presented  this  anomalous  situation :  Long  had  made 
a  definite  offer,  and  had  in  his  hands  Needham 's  unqualified 
acceptance  by  telegram,  and  yet  Long  would  not  be  able  to  de- 
termine whether  he  had  entered  into  a  contract  or  not.  If 
Needham 's  telegram  had  referred  to  a  letter  which  was  to  fol- 
low. Long  would  then  have  been  put  upon  notice  that  he  must 
await  the  arrival  of  such  letter  and  would  be  bound  by  it.  This 
is  all  that  is  decided  in  Bunyan  v.  WHkinson-Oaddis  Co.,  57 

N.  J.  L.  420,  31  Atl.  391.    The  statement  contained  in  Need- 
Mont.,  Vol,  87—27 
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ham's  telegram,  **Will  send  papers  Fergus  County  Bank  for 
signature,"  of  course,  cannot  refer  to  his  letter,  but  must  be 
held  to  refer  to  the  papers  mentioned  in  Long's  letter  as  nec- 
essary to  carry  out  the  terms  of  the  agreement.  If  a  contract 
was  made  at  all,  it  was  complete  upon  the  delivery  of  the  tele- 
gram at  Omaha  for  transmission  to  Long  at  Lewistown.  (9 
Cyc.  295,  and  cases  cited.) 

We  hold  that,  upon  the  delivery,  of  that  telegram  for  trans- 
mission, the  minds  of  the  parties  met,  and  the  defendant  could 
not  on  the  following  day  vary  the  terms  already  agreed  upon ; 
and  that  Needham  himself  believed  that  the  contract  had  been 
completed  upon  sending  his  telegram,  is  made  manifest  to  us, 
for  in  his  letter  of  April  10th  he  says:  "Bec'd  your  letter  yes- 
terday and  sent  telegram  accepting  your  oflfer,"  etc.  Then  he 
proceeds,  evidently  upon  the  assumption  that  he  had  made  a 
sale  of  his  ranch  to  Long,  to  try  to  sell  Long  some  personal  prop- 
erty which  he,  Needham,  had  upon  the  ranch.  His  contention 
for  a  mortgage  to  secure  the  deferred  payment,  after  he  had 
agreed  upon  something  else^  appears  to  us  to  be  but  an  after- 
thought. 

There  might  easily  arise  an  honest  difference  of  opinion  as 
to  who  had  the  right  to  elect  whether  the  deferred  payment 
should  be  made  in  two  or  in  three  years;  but  this  has  to  do 
with  the  construction  of  the  contract,  and  not  with  the  mak- 
ing of  it.  Under  the  terms  of  Long's  offer  and  Needham 's 
acceptance,  as  well  as  upon  well-settled  principles  of  law,  we 
think  that  Long  had  the  option  to  pay  within  two  or  three  years. 
His  offer  is  to  the  effect  that  he  will  make  such  payment  in 
two  or  three  years,  and  Needham 's  reply  to  this  is,  in  effect: 
**You  may  do  so";  that  is,  "You  may  make  the  payment  either 
in  two  or  three  years,  at  your,  option."  Section  1970  of  the 
Civil  Code  provides:  "If  an  obligation  requires  the  perform- 
ance of  one  of  two  acts  in  the  alternative,  the  party  required  to 
perform  has  the  right  of  selection,  unless  it  is  otherwise  pro- 
vided by  the  terms  of  the  obligation."  This  same  general  rule 
is  expressed  in  the  Encyclopedia  of  Law  as  follows:  "Where 
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the  promise  is  in  the  alternative,  as  to  do  a  thing  in  one  way 
or  another,  or  on  one  day  or  another,  the  right  of  election  is 
with  the  promisor,  in  the  absence  of  an  express  provision  in  the 
agreement  which  controls."  (7  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  125.) 

It  is  suggested  by  counsel  for  respondent  that  **a  court  of 
equity  will  not  grant  the  aid  of  specific  performance  when  the 
party  invoking  its  aid  has  not  parted  with  any  consideration 
or  property,  and  no  irreparable  damage  is  suffered,  and  no 
fraud  is  inflicted  upon  him,  and  when  he  is  in  statu  quo  at  the 
time  of  the  commencement  of  his  action'';  and  Howes  v.  Bar- 
mon,  11  Idaho,  64,  114  Am.  St.  Rep.  255,  81  Pac.  48,  69  L.  R. 
A.  568,  is  cited  in  support  of  this  view;  but  that  language  was 
employed  in  considering  the  question  of  the  specific  perform- 
ance of  a  contract  in  parol,  and  the  doctrine  does  not  have  any 
application  to  the  attempted  enforcement  of  a  written  contract. 
{Christiansen  v.  Aldrich,  30  Mont.  446,  76  Pac.  1007.) 

Counsel  for  respondent  in  their  brief  say  that  the  appellant 
himself  prevented  the  consummation  of  the  contract  (1)  in  re- 
fusing to  give  a  mortgage  to  secure  the  deferred  payment  or 
make  some  other  provision  for  security;  (2)  in  rejecting  the 
provision  selected  by  defendant  for  payment  of  balance  in  two 
years  and  offering  payment  in  three  years;  (3)  in  stipulating 
that  the  note  for  the  deferred  payment  should  be  placed  in  es- 
crow for  three  years;  (4)  in  changing  the  place  where  the  papers 
were  to  be  kept  in  escrow  from  the  Bank  of  Fergus  County  to 
the  First  National  Bank  of  Lewistown;  (5)  in  changing  the  name 
of  the  person  to  whom  the  desert  entry  should  be  assigned. 

(1.)  Appellant's  offer  waa  not  to  give  a  mortgage  to  secure 
the  deferred  payment,  but  to  have  the  deed  placed  in  escrow, 
and  this  was  agreed  to  by  respondent  in  his  telegram  of  April 
9th. 

(2.)  As  we  have  already  said,  the  option  was  not  with  the 
respondent,  but  with  the  appellant,  to  determine  whether  the 
deferred  payment  should  be  made  in  two  or  three  years. 
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(3.)  There  was  not  any  reference  to  a  note  in  the  contract 
made  by  Long's  letter  of  April  4th  and  Needham's  telegram 
of  April  9th. 

(4.)  In  his  telegram  of  April  9th  Needham  designated  the 
Fergus  County  Bank  as  the  agency  through  which  the  busi- 
ness should  be  transacted.  Upon  receipt  of  this,  Long  tele- 
graphed suggesting  in  lieu  of  that  institution  the  First  National 
Bank  of  Lewistown.  But  this  suggestion  has  to  do  with  the  mat- 
ter of  performance,  rather  than  with  the  creation  of  the  con- 
tract. It  is  not  an  element  of  the  contract  at  all.  (Pollock  y. 
Brainard  (C.  C),  26  Fed.  732;  Hollis  v.  Burgess,  37  Kan.  487, 
15  Pac.  536.)  In  Turner  v.  McCormick,  56  W.  Va.  161,  107 
Am.  St.  Rep.  904,  49  S.  E.  28,  67  L.  B.  A.  853,  there  is  an  ex- 
tended review  of  the  authorities  relating  to  offers  and  accept- 
ances which  have  been  held  to  constitute,  or  not  to  constitute, 
enforceable  contracts.  McCormick  made  an  offer  to  sell  cer- 
tain coal  in  the  vein  to  Turner.  Turner's  acceptance  was  as 
follows : 

"Morgantown,  W.  Va.,  Feb.  21,  1902. 
**Mr.  William  McCormick: 

"I  hereby  notify  you  that  your  coal  will  be  accepted  accord- 
ing to  the  terms  of  the  option  given  to  me  on  same  and  respect- 
fully request  you  to  make  delivery  of  deed,  with  abstract  of 
title,  to  me,  in  Morgantown,  W.  Va.,  on  Saturday,  June  28th, 
1902,  hour  and  place  to  be  decided  later. 

**  Tours  truly, 

*'B.  D.  TURNER." 

McCormick  refused  to  convey,  and  a  suit  for  specific  per- 
formance resulted.  The  court  said:  *'Two  objections  to^  the 
written  acceptance  are  urged.  One  of  these  relates  to  the  first 
clause,  and  is  that  its  language  relates  to  the  future,  and  im- 
ports a  promise  to  accept,  and  not  to  notice  of  a  completed  ac- 
ceptance. The  other  objection  is  that  the  request  that  deed  be 
made  on  June  28,  1902,  in  Morgantown,  at  an  hour  and  place 
thereafter  to  be  decided,  superadded  to  the  alleged  notice  of 
acceptance,  made  it  conditional,  and  not  absolute  by  attempt- 
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ing  to  introduce  new  terms  into  the  proposed  contract.  Ac- 
ceptance of  the  first  option  gave  the  right  to  have  immediate 
performance,  and  allowed  no  time  to  the  vendor  in  which  to 
perform  thereafter.  Absolute  acceptance  of  the  second  option 
would  have  included,  as  one  of  the  terms  thereof,  an  agreement 
that  the  vendor  should  have  ninety  days  within  which  to  tender 
the  deed.  As  it  required  acceptance  on  or  before  the  first  day 
of  March,  1902,  and  performance  within  ninety  days  there- 
after, the  request  or  condition  in  the  notice  that  the  deed  be 
delivered  on  the  twenty-eighth  day  of  June,  1902,  named  a 
date  more  than  ninety  days  after  the  first  day  of  March,  the 
limit  for  acceptance,  and  one  more  than  ninety  days  after  the 
notice  of  acceptance."  After  disposing  of  the  first  of  these 
objections,  it  is  then  said:  ''Property  rights  are  sacred  and 
should  be  well  guarded  by  the  law;  but,  when  a  man  has  de- 
liberately made  a  fair  contract  of  sale,  he  ought  not  to  be  per- 
mitted to  avoid  it  on  some  flimsy  pretext  in  order  to  avail  him- 
self of  a  better  bargain.  Time  and  place  of  payment,  when 
not  mentioned  in  the  accepted  offer,  are  fixed  by  law,  and  are 
matters  of  performance,  carrying  out  the  contract — a  thing 
wholly  distinct  and  separate  from  the  making  of  the  agreement 
If,  contemporaneously  with  or  subsequent  to  the  making  of  the 
contract,  either  party  suggest,  request,  or  propose  a  time,  place, 
or  mode  of  performance  different  from  that  agreed  upon,  that 
does  not  of  itself  effect  such  change,  nor  does  it  cause  a  breach, 
giving  right  of  action  or  rescission  to  the  other  party.  {Swiger 
V.  Hayman  et  al.,  56  W.  Va.  123,  107  Am.  St.  Rep.  899,  48  S* 
E.  839.)  Either  can  compel  the  other  to  perform  the  contract 
as  made.  He  may  ignore  the  suggested,  requested,  or  proposed 
alteration  of  or  deviation  from  the  contract,  as  to  the  perform- 
ance thereof."  And,  again,  after  reviewing  the  authorities  at 
length,  the  court,  in  holding  that  Turner's  acceptance  created 
an  enforceable  contract,  concludes:  ''This  somewhat  lengthy 
review  of  the  authorities  bearing  ux>on  the  question  seems  to 
establish  the  following  propositions:  First,  a  request  for  a  change 
or  modification  o£  a  proposed  contract^  made  before  an  accept- 
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ance  thereof,  amounts  to  a  rejection  of  it;  second,  a  mere  in- 
quiry as  to  whether  the  proposer  will  alter  or  modify  its  terms, 
made  before  acceptance  or  rejection,  does  not  amount  to  a  re- 
jection, and,  if  the  oflfer  be  not  withdrawn  before  acceptance 
made  within  a  reasonable  time,  the  offer  becomes  a  binding  con- 
tract; third,  a  request,  suggestion,  or  proposal  of  alteration 
or  modification,  made  after  unconditional  acceptance,  and  not 
assented  to  by  the  opposite  party,  does  not  affect  the  contract 
put  in  force  and  effect  by  the  acceptance,  nor  amount  to  a 
breach  thereof,  giving  right  of  rescission;  fourth,  acceptance 
of  a  formal  and  carefully  prepared  option  of  sale  of  land,  with- 
in the  time  by  it  allowed,  and  according  to  its  terms,  although 
accompanied  by  a  request  for  a  departure  from  its  terms  as  to 
the  time  and  place  of  performance,  is  an  unconditional  accept- 
ance, and  converts  the  option  into  an  executory  contract  of  sale, 
provided  the  request  be  not  so  worded  as  to  limit  or  qualify 
the  acceptance." 

(5.)  It  is  also  true  that  in  the  subsequent  correspondence 
Long  suggested  that  the  Needham  desert  entry  should  be  trans- 
ferred to  Mrs.  Bach ;  but  this  had  nothing  whatever  to  do  with 
the  question  of  the  existence  of  a  contract,  but  rather  with  the 
rights  of  the  parties  under  the  contract,  and  because  Long 
insisted  upon  something  to  which  he  was  not  entitled  is  not  an 
excuse  for  Needham 's  refusal  to  carry  out  the  contract  accord- 
ing to  its  terms.  Upon  the  face  of  the  complaint,  Long  is  en- 
titled to  the  specific  performance  of  the  contract  according  to 
its  legal  effect,  not  according  to  the  interpretation  which  he 
may  see  fit  to  give  it. 

But  it  is  contended  by  respondent  that  the  parties  manifestly 
intended  that  their  views  should  be  embodied  in  a  formal  writ- 
ten agreement,  and  that,  unless  such  agreement  was  actually 
signed,  the  negotiations  are  to  be  treated  merely  as  prelimin- 
aries. This  subject  is  treated  at  length  and  the  authorities  cited 
by  counsel  for  both  of  these  parties,  and  many  other  author- 
ities are  collected  in  9  Cyc.  280,  where  it  is  said:  ** Where  par- 
ties are  merely  negotiating  as  to  the  terms  of  an  agreement  to 
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be  entered  into  between  them,  there  is  jio  meeting  of  minds  while 
such  agreement  is  incomplete.  Thus,  where  they  intend  that 
their  verbal  negotiation  shall  be  reduced  to  writing  as  the  evi- 
dence of  the  terms  of  their  agreement,  there  is  nothing  binding 
on  them  until  the  writing  is  executed.  And  the  same  is  true  in 
other  cases  of  preliminary  negotiation.  An  agreement  to  be 
finally  settled  must  comprise  all  the  terms  which  the  parties 
intend  to  introduce.  An  agreement  to  enter  into  an  agreement 
upon  terms  to  be  afterward  settled  between  the  parties  is  a 
contradiction  in  terms.  It  is  absurd  to  say  that  a  man  enters 
into  an  agreement  till  the  terms  of  that  agreement  are  settled. 
Generally  speaking,  the  circumstance  that  the  parties  did  in- 
tend a  subsequent  agreement  to  be  made  is  strong  evidence  that 
they  did  not  intend  the  previous  negotiations  to  amount  to  an 
agreement.  •  •  •  On  the  other  hand,  an  agreement  to  make 
and  execute  a  certain  written  agreement,  the  terms  of  which 
are  mutually  understood  and  agreed  upon,  is  in  all  respects 
as  valid  and  obligatory  as  the  written  contract  itself  would  be 
if  executed.  If,  therefore,  it  appears  that  the  minds  of  the 
parties  have  met,  that  a  proposition  for  a  contract  has  been  made 
by  one  party  and  accepted  by  the  other,  that  the  terms  of  this 
contract  are  in  all  respects  definitely  understood  and  agreed 
upon,  and  that  a  part  of  the  mutual  understanding  is  that  a 
written  contract  embodying  these  terms  shall  be  drawn  and 
executed  by  the  respective  parties,  this  is  an  obligatory  agree- 
ment. * ' 

In  5  Current  Law,  665,  666,  the  same  doctrine  is  announced 
as  follows:  **It  is  not  necessary,  in  order  to  make  a  written  con- 
tract, that  the  terms  thereof  be  reduced  to  writing  in  a  formal 
way  on  one  piece  of  paper,  but  it  is  sufficient  if  a  written  offer 
by  or  on  behalf  of  one  party  is  accepted  by  or  on  behalf  of  the 
other,  and  the  language  used  shows  a  meeting  of  the  minds  on 
gome  particular  subject-matter.  •  •  •  An  agreement  to  con- 
tract is,  of  course,  not  a  final  contract  because  something  is 
left  open.  Thus,  where  the  parties  make  the  reduction  of  the 
contract  to  writing  and  its  signature  by  them  a  condition  pre- 
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cedent  to  its  completioD,  it  will  not  be  a  contract  nntil  it  is 
duced  to  writing  and  signed.  But,  where  they  assent  to  all  of 
its  terms,  the  mere  reference  to  a  future  contract  in  writing  will 
not  negative  the  existence  of  a  present  and  completed  one.'' 
We  think  that,  when  the  minds  of  the  parties  have  met  and  their 
views  are  already  expressed  in  writings  which,  taken  together, 
fully  express  those  views,  an  enforceable  contract  is  made,  even 
though  the  parties  may  have  contemplated  that  such  views  should 
afterward  be  reduced  to  a  more  formal  writing. 

We  agree  fully  with  counsel  for  respondent  that  the  rule  an- 
nounced in  Washington  Ice  Co,  v.  Webster,  62  Me.  341,  16  Am. 
Bep.  462,  as  follows:  ''The  agreement  must  be  entire  as  to  the 
thing  sold,  its  price,  the  time  of  delivery  and  the  terms  of  pay- 
ment"— is  correct,  and,  according  to  our  views,  the  agreement 
between  these  parties  completely  meets  those  requirements. 

The  designation  of  the  land  as  the  ''Hays  place"  and  the 
"Needham  desert  entry"  was  sufficient.  {Pollock  v.  Brainard, 
and  Hollis  v.  Burgess,  above.) 

By  Needham 's  last  letter  it  appears  that  he  was  not  relying 
upon  the  fact  that  a  contract  had  not  been  made,  but  was  dis- 
satisfied with  certain  terms  which  Long  sought  to  impose  upon 
him  in  carrying  out  the  contract;  for  he  says:  "There  was  some 
eonditions  that  you  wanted  to  make  in  your  settlement  that  were 
not  as  I  made  in  my  proposition  to  you,  so  I  refuse  your  offer 
of  $12,500";  and,  while  this  is  not  conclusive,  it  is  a  matter  for 
consideration  by  this  court  as  throwing  light  upon  the  conduct 
of  the  parties  themselves. 

It  was  not  necessary  to  plead  a  tender,  since  the  complaint 
shows  that  the  defendant  had  refused  to  carry  out  the  terms 
of  the  contract  and  that  a  tender  would  have  been  useless.  {Fin- 
len  V.  Heinze,  32  Mont.  354,  80  Pac.  918;  Christiansen  v.  AU 
drich,  above.) 

We  are  of  the  opinion  that  the  complaint  states  a  cause  of 
action  and  that  the  demurrer  should  have  been  overruled.    The 
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cause  is  remanded  to  the  district  court,  with  directions  to  set 
aside  the  judgment,  vacate  the  order  heretofore  made,  and  over- 
rule the  demurrer. 

Reversed  and  remanded. 

Mb.  Chsbp  Justice  Brantly  and  Mr.  Justice  Smith  concur. 

Rehearing  denied  October  20,  1908. 
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FOBQUER,  Respondent,  v.  SLATER  BRICK  CO.,  Appellant. 

(No.  2,518.) 
(Submitted  October  6,  1908.    Decided  October  24,  1908.) 

[97  Pttc.  843.] 

Master  and  Servant — Personal  Injuries — Minors — Dangerous 
Machinery — Defective  Appliances — Pleadings — Instructions — 
Proximate  Cause — Evidence — Expert  Witnesses. 

Master    and    Servant — Personal    Injuries — ^Dangerous    Machinery — Safety 
Appliances. 

1.  Where  a  master  has  furnished  a  servant  with  reasonably  safe  and 
suitable  machinery  in  general  use  in  the  same  kind  of  business,  and 
the  servant  is  injured  without  the  master's  fault,  the  latter  cannot  be 
made  liable  because  of  his  failure  to  use  some  attachment  or  special 
device  which  might  have  rendered  the  machine  less  dangerous  and  thus 
have  avoided  the  accident. 

Same — ^Personal  Injuries — Guarding  Dangerous  Machinery — ^Proof. 

2.  Plaintiff's  failure  to  adduce  proof  in  support  of  his  aUegation 
that  defendant  was  negligent  in  operating  the  pugmill  referred  to, 
without  guarding  the  knives,  by  showing  what,  if  any,  precautions 
could  or  might  have  been  taken  by  defendant  to  guard  the  knives, 
precluded  him  from  recovery  on  this  allegation  of  negligence. 

Same — Personal  Injuries — Evidence— Causal  Connection  Between  Defective 
Appliances  and  Injury. 

3.  Before  plaintiff  can  recover  in  an  action  against  his  employer  for 
damages  to  compensate  him  for  personal  injuries  claimed  to  have 
been  sustained,  by  reason  of  defendant's  negligence  in  supplying  him 
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witli  defective  appliances  with  which  to  work,  there  must  be  Bome 
substantive  testimonj  showing  a  causal  connection  between  the  injury 
and  the  alleged  defects;  hence,  in  the  absence  of  evidence  showing  any 
defect  in  an  appliance,  and  where  the  accident  appeared  to  have  been 
a  wholly  fortuitous  one,  the  happening  of  which  could  not  have  been 
anticipated,  a  verdict  against  defendant  could  not  be  based  upon  the 
allegation  that  defendant  had  been  negligent  in  furnishing  a  defective 
appliance. 

Same — Defective  Appliances — ^Presumptions. 

4.  In  a  personal  injury  action  by  a  servant  against  the  master  for 
injuries  caused  by  defective  appliances,  the  presumption  is  that  the 
appliances  were  not  defective,  and,  when  shown  to  have  been  so,  that 
defendant  had  no  knowledge  or  notice  and  was  not  negligently 
ignorant  thereof. 

Same — Personal   Injuries — ^Minors — Dangerous    Machinery — Complaint — In- 
sufficiency. 

5.  A  complaint  brought  in  behalf  of  a  minor  against  his  employer 
in  an  action  to  recover  damages  for  personal  injuries,  charging,  among 
other  things,  negligence  in  failing  to  explain  to  plaintiff  the  dangers 
to  be  apprehended  from  the  running  of  a  pugmill  provided  with  ex- 
posed revolving  knives,  should  allege,  not  only  the  age  of  plaintiff, 
but  such  other  facts  as  are  relied  upon  to  show  the  necessity  for  ex- 
planations and  instructions  as  to  how  to  avoid  the  dangers  connected 
with  the  appliance. 

Same — ^Personal  Injuries — ^Minors — Obvious  Dangers — Duty  of  Master. 

6.  Where  the  danger  to  be  apprehended  from  the  running  of  the  mill 
in  question  in  this  case  was  apparent  to  a  boy  of  plaintiff's  age  and 
intelligence,  and  plaintiff  knew  all  about  it,  defendant  employer  was 
not  charged  with  the  duty  of  apprising  him  thereof.  Instructions  rela- 
tive thereto  would  have  been  useless,  and  negligence  could  not  be 
predicated  upon  defendant's  failure  to  give  them. 

Same — Minors — Personal  Injuries — ^Dangerous  Machinery — Duty  of  Master 
— Instructions  How  to  Avoid  Dangers — Question  for  Jury. 

7.  The  court  instructed  the  jury  that  it  was  the  duty  of  defendant 
to  explain  to  plaintiff  wherein  the  dangers  incident  to  the  running  of 
the  pugmill  lay,  and  to  show  him  how  to  do  the  work  in  such  a  way 
as  to  avoid  them.  Held,  under  the  circumstances  of  this  case,  that 
the  question  whether  it  was  the  duty  of  defendant  to  give  such  in- 
structions to  plaintiff  should  have  been  submitted  to  the  jury  under 
proper  instructions. 

Same — General  Principle. 

8.  In  an  action  by  a  minor  against  his  employer  for  injuries  sus- 
tained while  engaged  in  operating  dangerous  machinery,  the  jury  should 
consider  the  age,  experience  or  inexperience  of  the  person  injured,  and 
all  the  surrounding  circumstances,  including  the  instructions  given  him, 
if  any,  as  to  what  work  he  should  perform  and  the  manner  of  per- 
forming it,  together  with  his  knowledge  of  the  dangers,  patent  or 
latent,  and  then  determine,  as  a  matter  of  fact,  whether  the  master 
knew,  or,  in  the  exercise  of  ordinary  care,  shoidd  have  known,  that 
the  servant  required  additional  warnings,  explanations  or  precautionary 
instructions  to  enable  him,  if  he  heeded  the  same,  to  avoid  the  dangers, 
and  should,  in  the  exercise  of  like  care,  hav«  instructed  him  accord- 
ingly. 

Same — Master's  Duty — Question  for  Jury. 

9.  Defendant  having  instructed  plaintiff  (a  minor)  to  water  clay  as 
it  passed  through  a  pugmill  and  feel  of  it  to  ascertain  the  proper 
degree  of  moisture,  it  was  a  question  for  the  jury  to  determine  whether 


428  FoB()UEB  V.  Slater  Brick  Co.  [Oct.  T.  '08 

defendant,  in  the  exercise  of  oTdinarj  care,  should  have  apprehended 
that  plaintiff  would  probably  attempt  to  do  both  acts  at  the  same  time 
and  whether  he  should  have  been  instructed  accordingly. 

Same — Minors — ^Personal  Injuriea— Manner  of  Happening  of  Accident-^ 
When  Immaterial. 

10.  If  defendant  was  chargeable  with  knowledge  that  in  the  exercise 
of  reasonable  care  it  was  incumbent  upon  it  to  give  plaintiff  such  in- 
structions as  would  have  enabled  him  to  avoid  the  danger  incident  to 
coming  in  contact  with  the  revolving  knives  of  the  pugmill,  and  plain- 
tiff was  in  the  discharge  of  his  duty  at  the  time  of  the  injury  and 
did  not  intentionaUy  and  knowingly  place  his  hand  where  he  knew  it 
would  be  injured,  the  reason  why  the  plaintiff's  hand  came  in  con- 
tact with  the  revolving  knives  was  immaterial. 

Same — ^Personal  Injuries — Instructions  to  Jury — Proximate  Cause. 

11.  The  court  instructed  the  jury  -that  if  the  work  plaintiff  was 
directed  to  do  was  attended  with  dangers  from  the  knives  of  the  pug- 
mill,  and  he  was  injured  by  the  knives,  and  such  dangers  were  not 
explained  or  apparent  to  him,  or  he  did  not  understand  or  appreciate 
them,  and,  if  he  exercised  the  care  of  an  ordinary  person  of  his  years 
and  experience,  he  was  entitled  to  recover.  Seld,  that  the  instruction 
was  erroneous  as  permitting  a  recovery,  though  none  of  the  acts  of 
nsgligence  charged  was  the  proximate  cause  of  the  injury. 

Same — Personal   Injuries — Expert   Witnesses — ^Evidence   of   Similar   Acci- 
dents— ^When  Inadmissible. 

12.  The  dangers  connected  with  the  machinery  above  mentioned  hav- 
ing been  patent,  and  the  happening  of  the  accident,  as  narrated  by 
plaintiff,  a  wholly  fortuitous  one,  evidence  by  expert  witnesses  that 
in  the  course  of  their  experience  they  had  never  heard  of  an  accident 
happening  in  a  similar  manner  could  not  have  aided  the  jury  in  arriv- 

.  ing  at  a  verdict,  and  was  properly  excluded* 

AppMl  from  District  Court,  Yellowstone  County;  Sydney 
Fox,  Judge. 

Action  by  Claud  Earl  Popquer,  a  minor,  by  C.  P.  Porquer, 
his  guardian  ad  litem,  against  the  Slater  Brick  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals  from  the  judgment 
and  an  order  denying  it  a  new  trial.    Reversed  and  remanded. 

Mr.  Fred  H.  Eathhom,  Messrs.  Walsh  (6  Nolan,  and  Mr. 
Harry  A.  Oroves,  for  Appellant. 

Before  negligence  can  be  imputed  to  the  appellant  in  not 
having  the  knives  of  the  pugmill  in  question  guarded,  some 
evidence  must  be  submitted  that  it  is  usual  or  customary  to 
box  them^  or  at  least  that  it  is  practicable  to  do  so.  (Mississippi 
B.  L.  Co.  V.  Schneider,  74  Fed.  195-200,  20  C.  C.  A.  390.) 
When  the  master  furnishes  machinery  that  is  in  universal 
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use  in  the  business  he  prosecutes,  his  duty  in  that  regard  is  ful- 
filled. {Washington  etc.  Ry.  Co.  v.  McDade,  135  U.  S.  654, 
10  Sup.  Ct.  1044,  34  L.  Ed.  235 ;  FHtz  v.  Salt  Lake  (&  0.  O.  d; 
E.  L.  Co.,  18  Utah,  493,  56  Pae.  90-92 ;  Sappenfield  v.  Main  St. 
dk  A.  P.  B.  Co.,  91  Cal.  48,  27  Pae.  590.) 

The  mere  fact  that  the  accident  happened  because  of  defective 
appliances  or  instrumentalities,  cannot  be  taken  as  evidence  of 
appellant's  negligence.  (20  Am.  &  Eng.  Ency.  of  Law,  87; 
Chicago  etc.  v.  Kellogg,  55  Neb.  748,  76  N.  W.  462;  Patton  v. 
Texas  &  P.  K.  Co.,  179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed. 
361.) 

While  the  authorities  are  divergent  as  to  the  necessity  of 
pleading  that  the  master  knew  of,  or  ought  to  have  ascertained, 
the  condition  of  defective  machinery  furnished  for  the  use  of 
the  servant,  some  of  the  courts  holding  that  the  averment  that 
it  was  negligently  furnished  implies  knowledge  actual  or  con- 
structive, all  agree  that  the  proof  must  tend  to  establish  the 
fact  or  no  case  of  negligence  is  made  out.  (4  Thompson's  Com- 
mentaries, 3864 ;  note  to  Wdlkowski  v.  Penokee  &  Co.  Con.  Mines, 
115  Mich.  629,  73  N.  W.  895,  41  L.  R.  A.  33 ;  20  Am.  &  Eng. 
Ency.  of  Law,  78;  South  Baltimore  Car  Works  v.  Schaffer,  96 
Md.  88,  94  Am.  St.  Rep.  560,  53  Atl.  665;  Purdy  v.  Westing- 
house  Co.,  197  Pa.  257,  80  Am.  St.  Rep.  816,  47  AtL  237,  51 
L.  R.  A.  881.) 

In  determining  whether  the  master  is  negligent,  it  is  not 
enough  to  find  that  he  provided  a  machine  or  appliance  which 
was  defective,  but  one  which  was  defective  in  such  a  way  as  to 
endanger  the  safety  of  the  servant,  one  which  he  ought  to  have 
anticipated  would  result  in  injury  to  him.  {Walkowski  v. 
Penokee  etc.  Con.  Mines,  115  Mich.  629,  73  N.  W.  895,  41  L. 
R.  A.  33;  Bysdorp  v.  George  Pamkratz  L.  Co.,  95  Wis.  622,  70 
N.  W.  677.) 

Proof  that  a  witness  long  familiar  with  the  business  of 
brickmaking  never  knew  of  an  injury  being  occasioned  in  the 
manner  here  alleged  was  admissible.  {Boyle  v.  St.  Paid  M.  6k 
M.  Co.,  42  Minn.  79,  43  N.  W.  787;  T.  is  H.  Puehlo  B.  Co.  v. 
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Klein,  5  Colo.  App.  348,  38  Pac.  608;  2  Labatt  on  Master  and 
Servant,  820  6;  Watson  on  Damages,  156.) 

Negligence  cannot  be  predicated  upon  the  failure  to  instruct 
youthful  servants  touching  the  dangers  attendant  upon  the 
operation  of  machinery  when  such  dangers  are  obvious  and 
must  have  been  comprehended.  {Hess  v.  Escanaha  W.  Co,, 
146  Mich.  566,  109  N.  W.  1058;  Berlin  v.  Mershon  &  Co.,  132 
Mich.  183,  93  N.  W.  248-259 ;  Stevens  v.  Oair,  96  N.  Y.  Supp. 
303,  109  App.  Div.  621;  Daniels  v.  New  England  C.  Y.  Co., 
188  Mass.  260,  74  N.  E.  332;  Walton  v.  Lindsay  L.  Co.,  145 
Ala.  661,  39  South.  670 ;  Mathis  v.  Magnolia  M.  Co.,  140  N.  C. 
530,  53  S.  E.  349,  6  L.  B.  A.,  n.  s.,  337;  SvlUvan  v.  Simplex 
E.  Co.,  178  Mass.  35,  59  N.  E.  645;  Ludwig  v.  PUlsbury,  35 
Minn.  256,  28  N.  W.  505.) 

Unless  the  appellant  ought  to  have  anticipated  that  the  in- 
jury would  or  might  occur  in  the  way  in  which  it  did,  there 
can  be  no  recovery.  {Diehl  v.  Standard  OU  Co.,  70  N.  J.  L. 
424,  57  Atl.  131.) 

Mr.  W.  M.  Johnston,  Messrs.  Wallace  &  Donnelly,  Mr.  John 
G.  Brown,  and  Mr.  B.  F.  Oaines,  for  Respondent. 

Where  the  employee  is  a  minor — an  infant — the  master 
must  give  full  instructions  to  the  minor  with  reference  to  the 
dangerous  character  of  the  machinery,  with  or  about  which 
the  minor  is  employed,  and  of  the  means  and  ways  necessary  to 
be  used  and  followed  in  order  to  avoid  these  dangers.  (Labatt 
on  Master  and  Servant,  sec.  19 ;  Cooley  on  Torts,  p.  553 ;  Janes 
V.  Florence,  6^  Wis.  268,  57  Am.  Rep.  269,  28  N.  W.  207; 
Parkhurst  y.  Johnson,  50  Mich.  70,  45  Am.  Rep.  28,  15  N.  W. 
107;  Dowling  v.  AUen,  74  Mo.  13,  41  Am.  Rep.  298;  Coombs 
V.  New  Bedford  Cordage  Co.,  102  Mass.  572,  3  Am.  Rep.  506; 
FisU  V.  Central  Pac.  By.  Co.,  72  Cal.  38,  1  Am.  St.  Rep.  22,  13 
Pac.  144;  Kline  v.  Central  Pac.  By.  Co.,  37  Cal.  400,  99  Am. 
Dec.  282 ;  Bice  v.  King  Philip  MUls,  144  Mass.  229,  59  Am.  Rep. 
80,  11  N.  E.  101 ;  Cleveland  Boiling  MiU  v.  Corrigan,  46  Ohio 
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St,  283,  15  Am.  St.  Rep.  596,  20  N.  E.  466,  3  L.  R.  A.  385.) 
Changing  a  minor's  work  and  making  it  more  dangerous  alone 
has  been  held  to  render  the  master  liable  for  failure  to  warn. 
(Weaver  v.  Iselin,  161  Pa.  386,  29  Atl.  49.)  It  is  the  posi- 
tive duty  of  the  master  to  warn  his  minor  servants.  (Hanson 
V.  Ludlow,  162  Mass.  187,  38  N.  E.  363;  Kaillen  v.  North- 
western Co.,  46  Minn.  187,  48  N.  W.  779 ;  Smith  v.  Irwin,  51 
N.  J.  L.  507,  14  Am.  St.  Rep.  699,  18  Atl.  852 ;  May  v.  Smith, 
92  Ga.  95,  44  Am.  St.  Rep.  84,  18  S.  E.  360 ;  James  v.  Lumber 
Co.,  50  La.  Ann.  717,  23  South.  469,  44  L.  R.  A.  52;  Missouri 
Pac.  Ry.  Co.  v.  Peregoy,  36  Kan.  424,  14  Pac.  7;  Turner  v. 
Norfolk  Ry.,  40  W.  Va.  675,  22  S.  E.  83;  Hoffmam,  v.  Adams, 
106  Mich.  Ill,  64  N.  W.  7;  Campbell  v.  Eveleth,  83  Me.  50, 

21  Atl.  784 ;  Hayes  v.  Colchester  Mill  Co.,  69  Vt.  1,  60  Am.  St. 
Rep.  915,  37  Atl.  269 ;  Bowling  v.  Allen,  102  Mo.  213,  14  S.  W. 
751;  New  Albcmy  Co.  v.  Cooper,  131  Ind.  363,  30  N.  E.  294, 
295 ;  Canton  Co.  v.  Edwards,  120  Ga.  447,  47  S.  E.  937 ;  Stark 
V.  Port  Blakely  Mill  Co.,  44  Wash.  309,  87  Pac.  339.) 

Under  the  law  applicable  to  this  case  the  minor  employee  was 
entitled  to  the  added  protection  of  the  guard  over  the  knives, 
even  though  it  might  not  be  necessary  to  have  so  guarded  them 
if  it  had  been  a  grown  person  working  there.  (Taylor  v. 
Wootan,  1  Ind.  App.  188,  50  Am.  St.  Rep.  200,  27  N.  E.  502; 
Americm  Tobacco  Co.  v.  StrickUng,  88  Md.  500,  41  Atl.  1083, 
69  L.  R.  A.  909;  Coombs  v.  New  Bedford  Cordage  Co.,  102 
Mass.  572,  3  Am.  Rep.  506 ;  White  v.  Nonantum,  144  Mass.  276, 
11  N.  E.  75 ;  Stager  v.  Laundry  Co.,  38  Or.  480,  63  Pac.  645, 
53  L.  R.  A.  459;  Roth  v.  Northern  Pac.  L.  Co.,  18  Or.  205, 

22  Pac.  842;  Pittsburgh  etc.  v.  Sentmeyer,  92  Pa.  276,  37  Am. 
Rep.  684.) 

A  minor  servant  is  not  to  be  charged  with  assumption  of 
risk,  the  law  recognizing  a  lack  of  appreciation  and  knowledge 
of  things  on  his  part  and  relieving  him  from  this  burden. 
(Davis  V.  Railway  Co.,  53  Ark.  117,  13  S.  W.  801,  7  L.  R.  A. 
283;  Brazil  etc.  Co.  v.  Oaffney,  119  Ind.  455,  12  Am.  St.  Rep. 
422,  21  N.  E.  1102,  4  L.  R.  A.  850;  DowUng  v.  AUen,  supra; 
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Robertson  v.  Comelson,  34  Fed.  716 ;  Hill  v.  Chut,  55  Ind.  45 ; 
Laning  v.  New  York  Cent.  Ry,  Co,,  49  N.  Y.  521,  10  Am.  Rep. 
417;  RummeU  v.  Dilworth,  111  Pa.  343,  2  Atl.  355,  363;  Beck 
V.  Mills  Co.,  1  Ga.  App.  278,  57  S.  E.  998,  and  cases  cited  there- 
in ;  Blumenthdl  v.  Craig,  81  Fed.  320,  26  C.  C.  A.  427 ;  Nadau 
V.  White  River  Lumber  Co.,  76  Wis.  120,  20  Am.  St.  Rep.  29,  43 
N.  W.  1135 ;  McCarragher  v.  Rogers,  120  N.  Y.  526,  24  N.  B. 
812.) 

Before  testimony  npon  the  question  of  an  accident  of  a  like 
nature  ever  having  been  known  to  have  occurred  theretofore 
is  admissible  it  must  be  shown  that  the  conditions  were  the 
same  as  the  ones  under  investigation,  and  the  witness  must  have 
a  familiarity  with  such  conditions.  Nothing  of  this  kind  was 
shown  in  this  case.  (Bair  v.  Struck,  29  Mont.  45,  74  Pac.  69, 
63  L.  R.  A.  481 ;  Clapp  v.  Minneapolis  etc.  Ry.  Co.,  36  Minn,  6, 1 
Am.  St.  Rep.  629,  29  N.  W.  340 ;  Denver  Co.  v.  Reed,  4  Colo.  App. 
53,  35  Pac.  269.)  The  greater  number  of  courts,  however,  hold 
that  it  is  not  admissible,  in  that  it  tends  to  raise  collateral 
issues,  confuses  the  jury,  and  has  no  tendency  to  disprove  the 
dangerous  character  of  the  place  in  question.  (21  Ency.  of 
Law,  520,  note  3 ;  Hodges  v.  Bearse,  129  HI.  87,  21  N.  E.  613 ; 
Atkinson  v.  Goodrich  Trans.  Co.,  69  Wis.  5,  31  N.  W.  164; 
Bloor  V.  Toum,  69  Wis.  273,  34  N.  W.  115 ;  Lutton  v.  Vernon, 
62  Conn.  1,  23  Atl.  1020,  27  Atl.  589;  Taylor  v.  Monroe,  43  Conn. 
36 ;  Burgess  v.  Davis  Sulphur  Ore  Co.,  165  Mass.  71,  42  N.  B. 
501 ;  Temperance  Hall  Co.  v.  OUes,  33  N.  J.  L.  260 ;  Branch  v. 
Libbey,  78  Me.  321,  57  Am.  Rep.  810,  5  Atl.  71;  Hudson 
V.  C.  dk  N.  etc.  R.  R.  Co.,  59  Iowa,  581,  44  Am.  Rep.  692,  13  N. 
W.  735 ;  Louisville  dk  N.  Ry.  v.  Kemper,  153  Ind.  618,  53  N.  E. 
931 ;  Houston  v.  Brush,  66  Vt.  331,  29  Atl.  380;  Labatt  on  Master 
and  Servant,  sec.  820.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  action  was  brought  in  the  district  court  of  Yellowstone 
county  to  recover  damages  for  personal  injuries  suffered  by  the 
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respondent,  dne,  as  it  is  claimed,  to  the  negligence  of  the  appel- 
lant. 

Plaintiff  alleges  in  his  complaint,  among  other  things,  as  fol- 
lows: ''That  on  or  about  the  sixteenth  day  of  August,  1906, 
he  was  in  the  employ  of  defendant  at  a  certain  brickyard,  in  or 
near  the  city  of  BiUings,  and  that  the  duties  of  his  said  em- 
ployment were  to  throw. in  and  out  of  gear,  by  means  of  a  lever, 
a  certain  lugging  machine  used  in  the  manufacture  of  brick  in 
said  yard,  and  to  oil  said  machinery;  that  the  plaintiff  was  at 
said  time  only  thirteen  years  of  age,  and  was  whoUy  unskilled 
in  the  use  of  machinery,  and  had  been  in  the  employ  of  defend- 
ant for  a  period  of  only  three  days;  that  while  so  engaged  in 
said  employment,  and  on  or  about  said  date,  the  said  defendant, 
without  explaining  to  said  plaintiff  the  dangers  to  be  appre- 
hended from  said  machinery,  carelessly  and  negligently  directed 
this  plaintiff  to  take  a  certain  hose  and  turn  water  upon  the 
clay  that  was  being  fed  through  said  lugging  machine,  and  to 
feel  of  the  clay  that  was  being  turned  out  of  said  machine  to 
ascertain  as  to  the  degree  of  moisture  therein;  that,  in  disre- 
gard of  its  duty,  the  said  defendant  had  carelessly  and  negli- 
gently allowed  certain  reyolving  knives  connected  with  said 
machinery  to  be  and  remain  unboxed  and  unguarded  in  any 
manner  whatsoever,  and  that  said  knives  were  located  in  that 
portion  of  said  lugging  machine  where  plaintiff  was  so  negli- 
gently  directed  to  use  said  hose  and  to  feel  of  the  clay  so 
emerging  from  said  machine,  as  aforesaid,  and  that,  in  further 
disregard  of  its  said  duty,  defendant  carelessly  and  negligently 
furnished  for  use  in  turning  the  water  upon  said  clay,  as  afore- 
said, a  hose  which  was  wholly  defective  and  unfit  for  use,  in 
that  the  appliance  for  controlling  the  size  and  force  of  the 
stream  emerging  from  the  nozzle  thereof  had  become  so  weak 
as  to  slip  and  allow  the  full  force  of  the  water  to  suddenly 
issue  from  said  nozzle,  of  all  of  which  defects  defendant  well 
knew,  or,  in  the  exercise  of  due  care,  ought  to  have  known; 
that  in  obedience  to  the  direction  of  said  defendant,  and  while 
in  the  exercise  of  due  care  on  his  part,  and  in  ignorance  of  the 

Mont.,   Vol.  87—^8 


434  FoBQUEB  i;.  Slater  Brick  Go.  [Oct.  T.  '08 

danger  connected  with  said  machinery  and  of  the  defects  in 
said  appliances,  none  of  which  this  plaintiff  either  knew  of  or 
appreciated,  plaintiff  took  said  hose  in  his  left  hand  and  turned 
the  stream  of  water  upon  the  clay  in  said  machine,  using  his 
right  hand  at  the  same  time  to  feel  of  the  clay  emerging  from 
said  machine;  and  that  while  so  employed,  and  because  of  the 
said  negligent  arrangement  of  said  knives  and  said  defects  in 
said  hose,  the  plaintiff's  left  hand  came  against  and  upon  the 
revolving  knives  of  said  machine  so  negligently  left  unguarded 
and  unboxed,  as  aforesaid,  in  consequence  whereof  plaintiff's 
left  hand  was  cut,  torn  and  mutilated  and  the  bones  thereof 
broken,  and  the  usefulness  of  said  hand  was  permanently  de- 
stroyed." Defendant  by  its  answer  denied  all  of  the  material 
allegations  of  the  complaint,  except  the  one  that  plaintiff's 
hand  was  injured.  It  further  alleged  affirmatively  that  the 
plaintiff  was  a  bright,  intelligent,  active  boy  fully  capable  of 
preserving  his  safety  under  the  circumstances  described  in  the 
complaint,  and  that  the  injuries  then  sustained  by  him  were  the 
direct  consequence  of  his  contributing  fault  and  carelessness; 
that  the  conditions  of  said  hose  and  lugging  machine  were  ob- 
vious, and  the  dangers  arising  therefrom  were  apparent;  that 
the  plaintiff  ought  to  have  comprehended,  and  did  comprehend 
and  appreciate  the  conditions  of  said  hose  and  lugging  machine 
and  the  dangers  arising  therefrom;  that  the  injuries  received 
by  plaintiff  were  the  direct  consequence  of  such  conditions 
and  dangers ;  and  that  the  plaintiff  assumed  the  risk  of  the  in- 
juries then  received  by  him  in  the  mode  in  which  they  oc- 
curred. 

The  plaintiff  testified  in  his  own  behalf  as  follows:  **I  was 
fourteen  years  of  age  the  14th  of  last  December.  Previous  to 
coming  to  Billings,  I  had  had  no  experience  in  connection  with 
machinery.  I  went  to  Mr.  North  [a  stockholder  in  the  defend- 
ant company],  and  told  him  that  I  had  heard  he  wanted  a 
boy  at  the  brickyard  to  throw  the  lugging  machine  in  and  out 
of  gear,  and  I  asked  him  if  I  could  get  the  work  to  do  myself, 
and  he  said  he  didn't  know    whether  I  was  large  enough  or 
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stroDg  enough,  but  he  said  I  could  go  down  there  and  try  it,  and 
I  could  go  to  the  yard  the  next  morning  if  the  foreman  didn't 
get  a  boy,  and  he  said  he  would  notify  the  foreman.  If  he 
hadn't  got  one,  for  me  to  come  down  and  try  it,  if  I  was 
strong  enough.  I  went  down  the  next  morning,  and  the  fore- 
man showed  me  what  I  had  to  do.  The  machine  consisted  of 
a  lugging  machine  and  a  set  of  cogwheels  and  the  belts  up 
above.  I  had  never  seen  a  machine  of  that  kind  before.  The 
basin  that  the  dirt  fell  in  was  a  sort  of  a  circular  thing,  some- 
thing in  shape  like  a  bathtub.  It  had  a  square  end  at  one  end, 
and  the  other  end  was  open,  except  the  parts  that  went  down 
for  the  blades  to  fasten  on,  for  mixing  the  mud  and  force  it  out 
of  the  machine,  where  it  emptied  into  the  press.  In  this  basin 
there  were  the  knives  that  stirred  the  mud  up.  The  foreman 
told  me  that  my  duty  would  be  to  throw  the  machine  in  and 
out  of  gear  when  he  gave  the  order  for  the  machine  to  be 
stopped,  or  when  any  accident  happened  or  something  went 
wrong  with  the  machine;  or  whenever  he  told  me  to  stop  it 
I  was  to  throw  the  machine  out  of  gear,  and  a  little  before 
the  machinery  was  started  for  three  or  four  days  I  was  to  oil  the 
machine  and  the  cogwheels  until  they  ran  right  ajt  noontime. 
There  was  no  warning  given  me,  except  to  keep  my  hands  out 
of  the  cogwheels  at  the  back  end  of  the  machine,  where  I  was 
not  supposed  to  be  only  when  I  was  oiling  the  machine.  There 
was  no  warning  given  me  as  to  the  knives  at  that  part  of  the 
machine  where  I  was  directed  to  turn  the  water  onto  the  clay. 
The  water  that  was  turned  in  there  ran  through  some  pipes  that 
were  up  in  the  building,  and  then  through  the  hose  they  turned 
the  water  on  a  certain  force  at  the  nozzle.  When  I  was  turn- 
ing the  water  on  the  clay,  and  in  determining  its  moisture  as 
it  was  emerging  from  the  press,  I  was  down  on  my  hands  and 
knees  at  the  mouth  of  the  machine.  I  was  down  on  my  hands 
and  knees  with  my  hands  in  the  clay  to  see  how  wet  it  was.  I 
had  my  left  hand  on  the  nozzle.  There  were  some  boards  run- 
ning down  this  side  to  keep  the  dirt  from  falling  on  the  plat- 
form,  and  I  was  to  throw  the  water  on  the  other  side,  and  I 
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had  my  left  hand  up  there  to  feel  of  the  clay,  to  see  how  wet  it 
was,  if  there  was  moisture  enough  in  it,  with  the  nozzle  in  my 
hand.  I  went  to  work  on  the  13th  and  was  injured  on  the  16th 
of  August.  I  was  told,  in  case  the  clay  or  dirt  got  too  dry 
before  falling  into  the  press,  I  was  to  use  the  hose  and  wet 
the  dirt  as  it  fell  out  of  the  machine  and  see  if  I  could  get 
it  moist.  The  hose  with  which  the  water  was  turned  into  the 
clay  I  began  to  use  the  day  I  went  to  work.  The  following  day 
the  force  of  the  water  shoved  the  nozzle  out  of  the  hose,  and  it 
fell  into  the  press,  and  they  had  to  stop  the  machinery  to  get 
the  nozzle;  and  the  next  morning,  the  second  day,  the  time- 
keeper got  some  bands  and  put  them  around  the  hose,  and  they 
did  not  have  any  more  trouble  with  it  from  then  until  the  day 
I  got  hurt.  The  water  that  come  out  of  the  hose  was  adjusted 
by  turning  the  stem  of  the  nozzle  certain  ways.  At  the  time 
I  was  injured,  I  had  the  nozzle  so  adjusted  that  it  would  allow 
the  required  flow  through  the  hose.  I  was  holding  the  hose 
in  my  left  hand  over  the  edge  of  the  board,  throwing  the  water 
in  and  feeling  with  my  other  hand  to  see  if  the  dirt  was  moist 
enough,  and  the  force  of  the  water.  The  nozzle  suddenly  opened, 
and  the  force  of  the  water  jerked  the  nozzle  and  my  hand  into 
the  place  where  the  blade  went  through  and  mashed  the  nozzle 
and  hurt  my  hand.  By  saying  the  nozzle  opened  I  mean  it 
sprung  open  and  let  a  stronger  stream  of  water  through  the 
nozzle.  It  was  my  left  hand  that  was  injured.  I  was  holding 
the  hose  in  that  hand,  and  the  sudden  flow  of  the  water  through 
the  nozzle  jerked  my  hand  and  arm  into  the  machine,  and 
crushed  the  nozzle  through  my  hand  over  these  knives.  There 
was  nothing  over  the  knives  at  that  time  to  protect  and  guard 
them.  This  happened  when  the  flow  of  the  water  burst  through 
the  nozzle  and  jerked  my  hand  over  the  blade,  where  the  blade 
had  to  pass  up,  and,  as  it  got  there,  the  blade  jerked  my  hand 
there  and  the  blade  got  my  hand  and  shoved  it  into  the  mar 
chine." 

Over  the  objection  of  the  defendant  that  the  testimony  was  in- 
competent, the  plaintiff  was  allowed  to  testify  that  two  or 


37  Mont.]  FoRQUEB  v.  Slater  Brick  Co.  437 

three  weeks  after  the  accident  he  went  back  to  the  brickyard 
and  a  piece  of  strap  iron  had  been  placed  over  the  blades  at  the 
end  of  the  lugging  machine  to  keep  anyone  from  getting  their 
hands  where  the  blade  was.  This  testimony  was  afterward 
stricken  out  on  motion  of  plaintiflE's  attorney,  and  the  jury  was 
told  to  disregard  it.  Before  it  was  stricken  out,  however,  the 
plaintiff  testified  that,  if  the  same  sort  of  a  guard  had  been 
on  the  machine  at  the  time  of  the  accident,  his  hand  would  have 
gone  against  the  outside  of  the  fender,  **and  would  have  been 
protected  from  going  under  the  blades." 

On  cross-examination  the  plaintiff  testified:  ''They  had  a  pipe 
right  over  the  machine,  with  a  hole  in  the  pipe  where  the  water 
flowed  through  and  sprinkled  and  wet  the  clay  as  it  came  into 
the  machine.  That  was  where  he  [the  foreman]  directed  me  to 
moisten  the  dirt.  He  also  directed  me  to  moisten  the  clay  at 
the  mouth  of  the  machine,  where  the  clay  fell  out  before  it 
came  into  the  press.  When  the  clay  came  out  of  the  machine, 
he  told  me  in  case  the  clay  or  dirt  got  too  dry  to  moisten  it  with 
the  hose  at  the  north  end  of  the  machine.  On  the  north  side 
of  the  machine,  on  the  outside,  there  were  two  knives.  These 
knives  were  of  the  same  fashion  as  those  on  the  inside,  only 
smaller  and  not  quite  so  thick.  They  were  about  seven-eighths 
of  an  inch  thick,  about  three  inches  wide,  and  about  seven 
inches  long.  There  were  only  two  there.  When  these  knives 
were  turning  around,  when  the  clay  was  going  through  the 
machine,  they  didn't  go  very  fast,  but  they  went  pretty  slow. 
The  first  day  after  I  went  to  work  there,  I  put  water  down  in 
the  chute  that  went  down  on  the  brick  machine.  I  could  not 
say  how  many  times.  I  put  water  in  there  a  great  many  times 
every  day,  and  felt  of  the  clay  coming  out  of  the  machine. 
The  hose  I  was  using  was  just  a  common  hose.  It  was  just 
about  the  size  of  a  common  hose  that  they  use  for  housework, 
such  as  they  use  for  watering  lawns — ^just  a  conunon  hose.  It 
was  plenty  long  enough  to  reach  to  the  north  end  of  the  ma- 
chine from  that  pipe  over  the  machine.  I  don't  know  how  the 
nozzle  of  the  hose  was  broken  shortly  after  I  went  to  work  there. 
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The  force  of  the  water  shoved  the  nozzle  out  of  the  hose  the 
first  day  I  worked  there.  It  shoved  it  out,  clear  out  of  the  hose 
entirely,  and  it  fell  into  the  press  below.  By  the  press  I  mean 
the  place  where  they  pressed  the  brick  through  when  the  dirt 
comes  out  of  the  machine.  The  band  that  the  timekeeper  put 
on  was  one  of  those  bands  they  have  for  tightening  around 
a  hose.  It  was  a  metal  band.  After  the  band  was  put  on,  we 
did  not  have  any  trouble  with  the  hose.  I  used  it  during  the 
second  day.  It  worked  all  right.  When  I  got  my  hand  hurt, 
the  nozzle  opened  up,  and  the  force  of  the  water  took  my  hand 
up  into  the  machine  and  caught  my  hand.  The  full  force  of 
the  water  was  not  coming  through  the  nozzle  before.  I  could 
not  say  how  large  a  stream.  I  didn't  have  it  quite  one-half 
turned  on,  just  enough  to  throw  the  water  three  or  four  feet. 
That  was  the  first  day  I  ever  had  any  trouble  while  I  was 
working  there  with  the  hose  for  three  days,  excepting  the  nozzle 
falling  out  of  the  hose.  The  only  trouble  was  when  the  nozzle 
came  out,  and  the  time  it  jerked  my  arm.  These  knives  were  to 
cut  the  dirt  when  it  come  out  of  the  machine  to  kind  of  trim  it 
oflf.  They  did  not  run  through  any  casting,  but  there  was  cast- 
ing up  over  the  top.  I  knew  that  if  I  got  my  hands  on  these 
knives  that  went  around  there  that  they  would  get  hurt.  I 
knew  if  I  shoved  my  hand  in  there  it  would  be  hurt.  I  knew  if 
I  put  my  hand  in  there  it  would  be  hurt.  I  knew  that,  if  I  got 
my  hand  in  front  of  that  knife,  it  would  be  hurt.  If  I  had 
my  hand  in  there  without  the  nozzle  in  it,  there  was  wide 
enough  place  for  it  to  go  through.  I  knew  that  those  knives 
cut  the  clay.  If  I  got  my  hand  in  there  without  the  nozzle  in 
my  hand,  it  would  not  have  been  hurt.  There  was  wide  enough 
place  to  put  my  hand  in.  There  is  place  enough  there  for  a 
man's  hand  to  go  through  without  anything  in  his  hand.  I 
did  not  know  when  I  was  down  there  feeling  of  that  clay  and 
pouring  that  water  out  with  my  left  hand  that,  if  my  hand 
got  caught  in  there  with  the  hose  in  it,  it  would  be  hurt.  I 
never  even  thought  of  my  hand  being  in  there.  I  knew  that 
if  I  had  the  hose  in  my  hand  and  got  my  hand  in  there,  it 
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might  be  hurt,  but  I  did  not  know  it  at  that  time.  I  never 
even  thought  of  it.  It  was  not  dark  while  I  was  working  there. 
There  was  a  big  window  there,  not  right  behind  me,  but  off  to 
the  side." 

On  the  part  of  the  defendant  two  qualified  witnesses  testi- 
fied that  the  so-called  pugmill  or  lugging  machine  referred  to 
in  the  complaint  and  by  the  plaintiff,  was  such  a  machine  as  is 
used  by  brick  manufacturers  generally,  one  that  has  been  in 
constant  use  in  brickmaking  plants  for  over  thirty  years. 

Charles  H.  Bray,  a  practical  brickmaker,  testified:  "I  never 
saw  a  guard  placed  over  these  outer  knives.  This  is  a  machine 
which  is  practically  compulsory  for  any  manufacturing  com- 
pany to  have  that  is  manufacturing  brick  by  this  process,  as  it 
is  just  as  necessary  to  have  that  machine  as  it  is  to  have  a  brick 
machine  itself.  This  is  a  machine  that  is  ordinarily  used  in 
the  clay  business,  and  it  is  in  all  the  factories  making  brick 
by  that  process.  There  has  been  practically  no  change  in  it,  no 
improvements  made  on  it  at  all.  As  regards  these  knives  that 
revolve  around  the  end  where  the  clay  emerges  and  dangers 
incident  to  the  operation  of  the  machine,  they  are  now  precisely 
the  same  as  they  were  as  long  ago  as  I  can  remember.  In  some 
plants  the  machine  is  operated  by  a  boy,  and  in  some  by  a  man. 
The  clay  is  ordinarily  moistened  in  this  machine  from  a  water 
faucet.  In  the  plant  with  which  I  am  connected  the  material 
is  shoveled  into  the  machine.  In  some  places  it  is  the  custom 
or  usage  among  men  to  employ  boys  to  operate  these  machines, 
and  in  some  places  they  don't.  I  have  seen  boys  operating  ma- 
chines where  they  are  run  as  this  one  is  here,  but,  where  they 
do  shoveling,  you  have  to  have  men  to  do  the  work." 

Edward  J.  Shaw  testified:  ''I  am  a  Northwestern  representa- 
tive with  the  American  Clay  Machinery  Company  of  Bucyrus, 
Ohio.  I  have  followed  that  business  going  on  thirty  years. 
That  company  manufactures  all  kinds  of  day-working  ma- 
chinery. I  think  I  am  acquainted  with  the  particular  pug- 
mill  in  controversy  in  this  case.  I  am  acquainted  with  the  cus- 
toms of  the  business  in  practically  all  of  the  Northwest    I  do 
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not  know  any  instance  where  this  particular  pugmill  in  question 
was  ever  made  with  a  guard  to  protect  the  outer  knives.  It  is 
such  a  machine  as  is  used  by  brickmakers  generally  in  the  ter- 
ritory I  have  defined.  All  of  the  stiff  mud  and  clay  plants 
have  a  pugmill  like  the  one  in  question.  This  is  what  is  known 
as  the  approved  machine  among  claymakers." 

The  defendant  then  offered  to  prove  by  the  last  two  witnesses 
that  the  pugmill  in.  question  was  not  a  dangerous  machine,  and 
that  the  defendant  had  no  reason  to  believe  that  there  was  any 
danger  connected  with  the  use  of  such  a  machine,  and  that 
neither  of  them  ever  knew  of  an  accident  happening  similar 
to  the  one  involved  in  this  case.  The  court  refused  to  allow 
the  proof  to  be  made. 

Austin  North  testified:  "I  am  a  stockholder  in  the  Slater 
Brick  Company.  At  the  time  the  plaintiff  was  working  for 
that  company,  the  hose  was  entirely  new.  There  were  no  de- 
fects in  the  nozzle  of  the  hose  nor  in  the  valve.  The  entire 
plant  was  new,  and  we  had  been  handling  it  three  or  four  days, 
possibly  five  days,  getting  the  plant  started.  An  inch  and  a 
quarter  pipe  conducted  the  water  into  the  building.  The  force 
of  the  water  was  medium.  I  would  not  be  prepared  to  say  how 
large  a  pressure  we  had.  If  you  took  a  three-quarter  inch  hose 
and  turned  the  water  on  full,  wide  open,  you  would  be  able  to 
throw  the  water  about  twenty  feet  from  the  nozzle." 

August  Bonnet  testified:  ''My  business  is  that  of  a  construc- 
tion engineer,  building  plants  all  over  the  country.  I  was 
superintendent  of  the  work  at  the  Slater  Brick  Company's  plant 
when  it  was  put  in  operation.  The  plaintiff  came  to  the  works, 
and  asked  me  if  he  could  have  some  work.  I  showed  the  boy 
what  to  do.  I  showed  him  the  machine,  and  also  the  lever  to 
throw  the  machine  in  and  out  of  gear  and  where  the  spray  valve 
was,  and  the  other  one  at  the  north  end  of  the  mill  where  the 
hose  was  attached,  the  valve  here,  and  showed  him  how  to  handle 
the  nozzle  and  how  to  tell  with  his  hand  when  the  clay  was 
dry;  not  to  go  near  the  front,  but  to  keep  away  from  there. 
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He  was  shown  three  or  four  days,  and  he  got  so  he  could  handle 
it  very  successfully.  I  showed  him  how  to  handle  the  hose.  I 
told  him  to  turn  the  water  on  the  brick  machine  proper  after 
the  clay  had  left  the  pugmill,  when  requested  to  do  so.  I  sim> 
ply  told  him  to  turn  the  hose  in  it.  He  could  stand  right 
there  without  getting  down  where  the  hole  was.  I  gave  him 
that  instruction  two  or  three  times  through  the  day.  Sometimes 
we  would  run  an  hour  or  two.  Then  all  at  ojice  the  clay  would 
get  a  little  bit  stiff  in  the  machine,  and  then  we  would  want 
a  little  water  in  the  machine.  That  was  the  only  occasion  we 
would  call  for  water  when  the  clay  was  being  run  through  the 
machine.  I  instructed  the  plaintiff,  when  feeling  the  temper 
of  the  clay,  to  feel  of  it  on  top.  .  He  was  never  told  to  go  there 
and  feel  the  clay  as  it  came  out  of  the  pugmill  before  coming 
into  the  brick  machine,  but  to  keep  away  from  there.  The  nozzle 
was  all  right.  As  to  its  condition,  I  don't  know  as  we  had  any 
trouble  with  the  nozzle  or  hose  during  the  time  the  boy  remained 
there  in  the  employ  of  the  Slater  Brick  Company,  unless  when 
it  was  leaking.  After  the  clamp  had  been  put  on  the  hose, 
the  condition  of  the  hose  and  nozzle  during  the  boy's  employ- 
ment there  was  all  right.  I  was  present  when  the  plaintiff 
was  performing  the  duties  which  I  instructed  him  in.  He  was 
supposed,  when  performing  his  duties,  to  be  one  foot  from  the 
north  end  of  the  center.  He  had  a  nice  floor  to  stand  on.  Dur- 
ing the  time  that  I  was  there  and  saw  him  performing  his  duties,. 
he  was  always  standing.  I  never  saw  him  during  the  perform- 
ance of  his  duties  on  his  knees.  There  was  no  necessity  for  him 
being  in  that  position  during  the  performance  of  his  duties, 
It  was  after  the  clay  had  emerged  out  of  the  opening  and  passed 
the  cutting  knives  the  water  was  to  be  turned  on  them  with  the 
hose,  but  only  when  requested.  The  faucet  with  the  little  holes 
was  supposed  to  do  for  the  entire  machine,  and  sometimes  the 
clay  would  vary,  and  there  would  have  to  be  a  little  water 
put  in  it."  Another  witness  testified  that  the  hose  and  nozzle 
were  new. 
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At  the  close  of  the  testimony,  the  defendant  moved  the  oourt 
to  instruct  the  jury  to  render  a  verdict  in  favor  of  the  defendant 
for  the  following  reasons,  to  wit : 

'*(!)  That  there  is  no  evidence  tending  to  prove  that  the 
defendant  was  negligent  as  alleged  in  plaintiff's  complaint, 
in  that:  (a)  There  is  no  evidence  tending  to  show  that  the  de- 
fendant was  negligent  in  failing  to  provide  the  outer  knives 
of  said  pugmill  with  a  box  or  guard,  but  the  evidence  affirma- 
tively shows  that  said  pugmill  was  a  machine  in  common  use 
among  daymen,  and  was  commonly  and  generally  operated 
without  a  guard  or  box  over  said  outer  knives,  (b)  There  is  no 
evidence  tending  to  show  that  the  defendant  knew,  or  ought 
to  have  known,  of  the  defect  existing  in  said  hose,  but  it  affirma- 
tively appears  from  the  evidence  that  it  had  no  such  knowledge, 
and,  even  if  the  defendant  knew  of  such  defect,  the  injury  re- 
sulting therefrom  was  one  such  as  the  defendant  could  and 
would  not  have  reasonably  anticipated,  (c)  There  is  no  evi- 
dence tending  to  show  that  the  defendant  was  negligent  in  fail- 
ing to  warn  the  plaintiff  of  any  dangers,  for  the  reason  that  the 
same  were  apparent,  and  it  affirmatively  appears  from  the  evi- 
dence that  the  plaintiff  knew  and  appreciated,  or  ought  to  have 
known  and  appreciated,  such  dangers. 

''(2)  That  the  plaintiff  assumed  the  risk  of  such  injury  in 
the  mode  in  which  it  occurred,  for  the  reason  that  the  dangers 
arising  from  said  pugmill  were  apparent,  and  the  plaintiff  knew 
and  appreciated,  or  ought  to  have  known  and  appreciated,  the 
dangers  arising  from  the  operation  of  such  machine,  in  that 
the  plaintiff  has  exhibited  a  thorough  knowledge  of  said  pugmill, 
and  testified  positively  that  he  knew  that,  when  his  hand  came 
in  contact  with  one  of  said  knives,  it  was  liable  to  be  injured; 
and  from  the  knowledge  that  plaintiff  has  exhibited  concerning 
said  pugmill  the  only  inference  that  can  be  deduced  is  that 
plaintiff  knew  that  his  hand  might  come  in  contact  with  said 
knife,  and  thereby  be  injured." 

This  motion  was  overruled,  and  afterward  the  jury  returned 
a  verdict  in  favor  of  the  plaintiff  for  $5^000  damages.    The 
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court  entered  judgment  upon  the  verdict,  and  from  this  judg- 
ment and  an  order  refusing  it  a  new  trial,  the  defendant  has 
appealed  to  this  court. 

It  has  required  some  research  to  determine  how  the  questions 
argued  in  the  hriefs  and  at  the  bar  of  this  court  are  raised  by 
the  record.  No  motion  for  a  nonsuit  was  interposed,  and  no  re- 
quest was  made  that  the  court  withdraw  from  the  consideration 
of  the  jury  any  of  the  alleged  grounds  of  defendant's  negli- 
gence set  forth  in  the  complaint.  If  there  was  testimony  suffi- 
cient to  go  to  the  jury  on  any  of  these  alleged  grounds,  the 
motion  to  direct  a  verdict  was  properly  denied.  Indeed,  the 
appellant  itself  offered  instructions  touching  all  of  the  alleged 
acts  of  negligence,  which  instructions  the  court  gave.  In  order, 
then,  to  come  to  a  proper  consideration  of  the  appeals,  we 
must  confine  ourselves  to  the  specification  of  error  that  the 
court  was  wrong  in  denying  defendant's  motion  for  a  new 
trial,  and  in  submitting  certain  instructions  to  the  jury  and 
refusing  others.  The  two  instructions  refused,  however,  do  not 
involve  the  fundamental  questions  so  ably  argued  by  counsel 
for  both  sides. 

1.  We  will  begin,  then,  with  the  inquiry  whether  the  defend- 
ant was  negligent  in  not  having  the  knives  boxed  or  otherwise 
guarded.  It  is  proper  to  inquire  into  this,  because  we  do  not 
know  which  alleged  act  of  negligence  is  the  basis  of  this  ver- 
dict. Perhaps  the  jury  found  against  the  defendant  on  all 
three.  A  motion  to  exclude  the  first  ground  of  alleged  negli- 
gence from  the  consideration  of  the  jury  might  properly  have 
been  made  and  sustained,  because  there  was  no  evidence  that  the 
mill  could  have  been  operated  with  guards  upon  it.  In  addi- 
tion to  this,  the  uncontradicted  testimony  of  the  defendant 
shows  that  the  machine  in  question  was  the  standard  make 
of  a  reliable  manufacturing  establishment ;  that  all  pugmills  are 
built  in  the  same  way  with  the  knives  exposed ;  that  this  one  was 
appropriate  for  the  work  designed  to  be  done  by  it;  and  that 
the  same  kind  of  machine  had  been  in  constant  use  in  a  large 
area  of  the  country  for  many  years.    In  the  case  of  Fritz  v. 


444  FoRQUEB  V.  Slateb  Bbick  Co.  [Oct.  T.  '08 

Salt  Lake  d;  0.  O.  <&  E,  L.  Co.,  18  Utah,  493,  500,  56  Pac.  90-92, 
the  supreme  court  of  Utah  said:  "The  rule  has  become  elemen- 
tary that  where  the  master  has  furnished  the  servant  with  ma- 
chinery and  appliances  reasonably  safe  and  suitable,  and  such  as 
are  in  general  use  for  carrying  on  the  same  kind  of  business 
as  that  in  which  the  master  is  engaged,  and  the  servant  is  injured 
without  any  fault  of  the  master,  the  master  cannot  be  held 
liable  because  he  failed  to  make  use  of  some  attachment  or  special 
device  that  might  have  rendered  the  operating  of  the  machine 
less  dangerous,  and  the  accident  thereby  might  have  been 
avoided.'*  The  rule  as  above  stated  is  laid  down  in  the  foDow- 
ing  cases  and  text-books :  TitiLS  v.  Bradford  B.  B.  Co.,  136  Pa. 
618,  20  Am.  St.  Rep.  944,  20  Atl.  517;  5  Thompson's  Commen- 
taries, sec.  3993;  Bailey  on  Master's  Liability,  etc.,  p.  145; 
Gilbert  v.  Guild,  144  Mass.  601,  12  N.  E.  368;  Schroeder  v.  Car 
Co.,  56  Mich.  132,  22  N.  W.  220 ;  Nutt  v.  Southern  By.  Co.,  25 
Or.  291,  35  Pac.  653 ;  Washington  dk  O.  B.  B.  Co.  v.  McDads, 
135  U.  S.  554,  10  Sup.  Ct.  1044,  34  L.  Ed.  235 ;  Sappenfield  v. 
Main  St.  &  A.  P.  B.  Co.,  91  Cal.  48,  27  Pac.  500. 

The  following  is  taken  from  the  text  of  26  Cyc.  1108:  ''While 
not  conclusive  on  the  question  of  negligence,  evidence  is  gen- 
erally admissible  in  an  action  for  personal  injuries  to  show 
whether  or  not  the  master's  machinery,  appliances,  ways  and 
methods  ai*e  such  as  are  in  ordinary  and  common  use  by  others 
in  the  same  business." 

In  the  case  at  bar  the  court,  at  the  request  of  the  defendant, 
advised  the  jury  that,  if  it  was  the  custom  of  brickmakers  to 
use  pugmills  of  the  kind  defendant  used  without  any  guard, 
then  no  liability  could  be  imposed  on  the  defendant  for  failure 
to  provide  its  mill  with  a  guard.  If  the  jury  considered  this 
instruction,  it  must  have  found  for  the  defendant  on  that  issue, 
because  the  defendant  proved  that  it  followed  the  usual  and 
ordinary  custom  of  brickmakers.  At  any  rate,  a  failure  to  prove 
what,  if  any,  precautions  could  or  might  have  been  taken  by  the 
defendant  to  guard  the  knives,  precluded  the  plaintiff  from  re- 
covery on  that  branch  of  the  case.    Plaintiff  testified  that  he 
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afterward  saw  the  machine  with  a  guard  over  the  knives,  but 
he  does  not  say  that  the  mill  was  in  operation  at  the  time,  and 
the  testimony  was  afterward  on  his  motion  stricken  from  the 
record  and  taken  from  the  consideration  of  the  jury. 

2.  The  second  alleged  ground  of  negligence  on  the  part  of  the 
defendant  is  that  the  hose  ''was  wholly  defective  and  unfit 
for  use,  in  that  the  appliance  for  controlling  the  size  and  force 
of  the  stream  emerging  from  the  nozzle  thereof  had  become 
so  weak  as  to  slip  and  allow  the  full  force  of  the  water  to  sud- 
denly issue  from  said  nozzle,  of  all  of  which  defects  the  de- 
fendant well  knew,  or,  in  the  exercise  of  ordinary  care,  ought 
to  have  known."  There  is  no  testimony  in  the  case  that  would 
warrant  the  conclusion  that  the  fact  that  the  nozzle  had  been 
forced  out  of  the  hose  on  a  day  prior  to  the  injury  to  plaintiff 
had  anything  to  do  with  the  action  of  the  water  on  August  16th. 
Indeed,  the  plaintiff  himself  shows  that  that  defect  or  weakness 
in  the  apparatus  had  no  connection  with  what  later  occurred. 
That  defect,  if  it  was  one,  was  apparently  remedied.  Let  us 
bear  in  mind  that  no  claim  is  made  that  the  defendant  negli- 
gently employed  a  pressure  of  water  that  an  ordinary  hose 
nozzle  could  not  withstand  or  control.  The  testimony  shows 
that  the  hose  and  nozzle  were  new  and  apparently  in  good  con- 
dition. No  amount  of  testing  would  have  apprised  the  defend- 
ant that  such  an  accident  as  this  was  likely  to  happen.  Indeed, 
as  is  suggested  by  defendant's  counsel,  a  perusal  of  the  plain- 
tiff's narrative  of  how  it  did  occur  is  sufficient  to  convince  us 
that  defendant  could  not  possibly  have  apprehended  the  hap- 
pening of  an  event  which  seems  to  have  taken  place  in  opposi- 
tion to  elementary  physical  laws.  The  rule  applicable  to  this 
branch  of  the  case  is  thus  stated  in  20  American  and  English 
Encyclopedia  of  Law,  78:  **As  the  master  is  only  bound  to  use 
reasonable  care  in  furnishing  and  maintaining  in  a  safe  condi- 
tion the  machinery  and  appliances,  and  does  not  insure  the  ser- 
vant against  injury,  there  can  be  no  recovery  for  injuries  sus- 
tained from  defects  in  such  machinery  or  appliances  unless  the 
master  had  knowledge  thereof ,  or  unless,  in  the  exercise  of  rea- 
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sonable  care,  he  should  have  known  thereof."  Mr.  Thompson 
says  (4  Thompson's  Commentaries,  sec.  3864) :  **In  an  action 
by  an  employee  against  his  employer  for  injuries  sustained  by 
the  former  in  the  course  of  his  employment  from  defective  ap- 
pliances, the  presumption  is  that  the  appliances  were  not  de- 
fective; and,  when  it  is  shown  that  they  were,  then  there  is  a 
further  presumption  that  the  employer  had  no  notice  or  knowl- 
edge of  this  fact,  and  was  not  negligently  ignorant  of  it."  In 
this  case  there  is  not  only  no  proof  that  defendant  knew,  or 
should  have  known,  of  a  defect  in  the  nozzle,  but  there  is  a  total 
lack  of  evidence  that  there  was  any  defect  in  it.  Moreover,  if 
recovery  is  sought  because  of  a  defective  nozzle,  there  is  no  tes- 
timony as  to  how  the  accident  actually  occurred.  There  is  no 
causal  connection  between  the  injury  to  plaintiflF  and  any  con- 
dition of  the  hose  or  nozzle.  No  jury  could  say  what  it  was 
about  the  hose  or  nozzle  that  caused  the  accident.  In  this  re- 
gard the  case  falls  squarely  within  the  rule  laid  down  by  this 
court  in  Home  v.  California  Brewery  Co,,  35  Mont.  264,  88 
Pac.  1007 ;  Olsen  v.  Montana  Ore  Pur.  Co,,  35  Mont.  400,  89  Pac. 
731 ;  McGowan  v.  Nelson,  36  Mont.  67,  92  Pac.  40 ;  McAuley  v. 
Casualty  Co,,  37  Mont.  256,  96  Pac.  131.  There  must  be  some 
substantive  testimony  to  justify  a  jury  in  returning  a  verdict 
for  the  plaintiff  in  such  cases. 

We  conclude,  therefore,  that  no  verdict  should  have  been 
based  upon  the  allegation  that  defendant  furnished  a  defective 
hose.  In  this  connection,  it  may  be  remarked  that  the  court, 
again  at  the  request  of  the  defendant,  also  submitted  to  the  jury 
the  question  of  negligence  with  regard  to  a  defective  hose,  as  fol- 
lows: **You  are  instructed  that  no  liability  of  the  defendant 
can  be  based  upon  the  fact  of  any  defect  of  the  hose  or  nozzle 
herein  in  question,  if  such  you  find  to  be  the  fact,  unless  the 
defendant  knew  of  such  defect,  or  that  such  defect  or  defects 
had  existed  for  such  a  length  of  time  as  that  the  defendant 
should  have  known  thereof  in  the  exercise  of  reasonable  care 
and  diligence."    If  the  jury  heeded  this  instruction  they  must 
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necessarily  have  found  for  the  defendant  on  this  branch  of  the 
case  also. 

3.  Was  the  defendant  guilty  of  negligence  in  failing  to  ex- 
plain to  plaintiff  the  dangers  to  be  apprehended  from  the  ma- 
chinery t  The  first  question  involved  is  one  of  pleading.  It 
is  alleged  in  the  complaint  that  plaintiff  was  thirteen  years  of 
age,  wholly  unskilled  in  the  use  of  machinery,  and  that  defend- 
ant was  negligent  in  not  explaining  to  plaintiff  the  dangers  to 
be  apprehended.  There  is  no  allegation  that  plaintiff  was  not 
as  intelligent  as  the  average  boy  of  his  age,  and  we  must  con- 
clude, therefore,  in  the  light  of  his  testimony,  that  he  was. 
There  is  no  allegation  that  plaintiff  was  inexperienced  in  the 
use  of  such  machinery,  but,  without  objection,  he  testified  that 
he  was.  No  complaint  is  made  of  a  failure  to  warn  the  plain- 
tiff, unless  that  omission  be  involved  in  the  failure  to  explain 
the  dangers  to  him.  We  dwell  upon  this  question  of  pleading, 
not  because  the  appellant  urges  the  same  as  fatal  to  a  recovery, 
but  because  it  is  necessarily  involved  in  the  disposition  we  make 
of  the  appeal. 

After  carefully  reading  the  testimony,  we  are  convinced  that 
it  cannot  be  claimed  that  parts  of  the  machine  in  question  were 
not  obviously  dangerous,  or  that  plaintiff  did  not  know  and 
understand  wherein  the  danger  lay.  That  is  to  say,  it  was  ap- 
parent that,  if  a  person's  hand  came  in  contact  with  the  cogs 
or  the  knives  while  the  machine  was  in  motion,  injury  would 
probably  result.  Plaintiff  knew  this.  It  was  obvious.  It  was 
unnecessary  to  tell  this  to  the  boy  or  explain  it  to  him.  He 
knew  all  about  it.  Therefore,  it  was  unnecessary  and  would 
have  been  useless  to  give  him  any  information  on  that  subject, 
and  no  negligence  can  be  predicated  upon  defendant's  failure 
to  do  so.  (4  Thompson's  Commentaries,  sec.  4095;  Ciriack  v. 
Merchants'  Woolen  Co.,  146  Mass.  182,  4  Am.  St.  Eep.  307,  15 
N.  E.  579 ;  Crowley  v.  Pacific  Mills,  148  Mass.  228, 19  N.  E.  344 ; 
Williams  v.  ChurchiU,  137  Mass.  243,  50  Am.  Rep.  304 ;  Buckley 
V.  Outta  Percha  <fe  B.  Mfg.  Co.,  113  N.  Y.  520,  21  N.  E.  717; 
SUvia  V.  Sagamore  Mfg.  Co.,  177  Mass.  476,  59  N.  E.  73 ;  White 
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Y.  Witteman  L.  Co.,  131  N.  Y.  631,  30  N.  B.  236;  Hettchen  v. 
Chipman,  87  Md.  729,  41  Atl.  65 ;  Wagner  v.  Piano  Mfg.  Co., 
110  Wis.  48,  85  N.  W.  643 ;  Bohn  Co.  v.  Erickson,  55  Fed.  943, 
5  C.  C.  A.  341 ;  Berlin  v.  William  B.  Mershon  &  Co.,  132  Mich. 
183,  93  N.  W.  248.) 

This  brings  us  to  a  consideration  of  the  instructions  on  this 
feature  of  the  case.  The  learned  trial  judge  undoubtedly 
realized  that  the  defendant  could  not  be  held  liable  for  failure 
to  point  out  to  plaintiff  dangers  of  which  he  was  fully  aware, 
because  the  court  gave  to  the  jury  the  following  instructions : 

"No.  6.  It  is  the  duty  of  one  who  employs  an  inexperienced 
child  of  tender  years  to  work  about  dangerous  machinery  to  ex- 
plain to  him  the  dangers  connected  with  such  work,  and  the 
manner  in  which  the  work  should  be  done,  in  order  to  avoid 
them.  The  failure  to  do  this  is  negligence;  and,  if  the  child 
sustains  injuries  in  consequence  of  such  failure,  his  employer 
is  answerable  in  damages  to  him.  This  duty  is  one  which  the 
master  is  bound  to  perform  or  to  have  performed,  and,  if  he  sees 
fit  to  trust  the  performance  of  it  to  someone  else,  he  is  account- 
able for  such  person's  failure  to  perform  it. 

**No.  7.  I  charge  you  that  the  duty  to  instruct  the  plaintiff 
as  to  the  dangers  surrounding  the  work  which  he  was  directed  to 
do  would  not  be  discharged  by  merely  informing  him  that  such 
work  was  dangerous,  or  that  a  particular  part  of  the  machinery 
at  which  he  was  set  to  work  was  dangerous.  It  was  the  duty  of 
plaintiff's  employer,  not  simply  to  tell  him  of  the  dangers  in- 
cident to  the  work,  but  also  to  explain  to  him  wherein  these 
dangers  lay,  and  to  show  him  how  to  do  the  work  in  such  a  way 
as  to  avoid  them." 

There  is  a  line  of  cases  that  hold  that  it  may,  under  certain 
circumstances,  become  the  duty  of  employers,  not  only  to  warn 
child  employees  of  danger,  but,  even  in  cases  where  the  danger 
is  known  and  fully  understood,  to  take  such  precautions  and 
give  such  instructions  as  to  the  manner  of  doing  the  work  as 
will  enable  the  child  to  avoid  the  danger  if  the  instructions 
are  followed.    In  the  case  of  Fries  v.  American  Lead  Pencil  Co., 
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2  Cal.  App.  148,  83  Pac.  173,  the  plaintiflf  was  allowed  to  re- 
cover damages  for  injuries  received  by  unthinkingly  putting  his 
hand  against  a  circular  saw,  of  the  danger  of  touching  which  he 
had  knowledge.  The  court  said:  ''It  is  said  that  this  [ plain- 
tiflf's  own  testimony]  shows  that  the  child  was  of  sufficient  in- 
telligence to  be  able  to  comprehend,  and  did  in  fact,  comprehend, 
the  danger  surrounding  his  occupation,  and,  there  being  no  evi- 
dence to  the  contrary,  no  negligence  could  be  imputed  to  de- 
fendant if  it  did  not  giVe  plaintiflf  instructions  as  to  danger. 
But  the  decision  upon  the  former  appeal  lays  down  the  well- 
known  rule  that  the  tender  years  of  plaintiflf,  his  capacity  for 
understanding  and  appreciating  the  dangers  surrounding  his 
employment  were  potent  factors  in  determining  whether  defend- 
ant was  absolved  from  the  duty  of  instructing  plaintiflf  as  to 
such  dangers  and  the  necessity  for  caution  and  care.  •  •  • 
Had  the  jury,  in  the  case  at  bar,  before  them  facts  or  circum- 
stances sufficient  to  justify  the  conclusion  that  plaintiflf  did 
not  understand  and  appreciate  the  dangers  surrounding  him? 
We  think  they  had.  Appellant's  contention  rests  upon  a  literal 
construction  of  plaintiflf 's  words.  But  the  jury  knew  that  the 
child  was  only  nine  years  old  when  injured,  though  thirteen 
years  of  age  when  testifying.  His  evidence  justified  the  full 
application  of  their  intuitive  knowledge  that  thoughtlessness 
is  at  once  the  source  of  happiness  and  danger  to  children  of  that 
age.  His  evidence  as  to  knowledge  is  oflfset  by  the  absence  of 
judgment  and  want  of  appreciation  eloquently  attested  by  the 
fact  that  notwithstanding  his  knowledge,  and  the  natural  ten- 
dency to  shrink  from  pain  and  injury,  he  did  the  very  thing 
which  judgment  bom  of  reason  would  prompt  him  to  avoid. 
After  stating  his  knowledge  touching  the  cutting  power  of  the 
saw,  in  the  same  connection  he  artlessly  said:  'Jack  called  me, 
and  I  went  over  there,  and  leaned  against  the  table,  and  got 
my  hand  against  the  saw,  and  that  is  the  way  my  hand  got  cut. ' 
This  is  precisely  what  might  be  expected  of  a  child  of  that  age 
whose  'thoughtlessness  and  carelessness  are  but  other  words  for 
absence  of  judgment. '    And  this  is  precisely  what  the  appellant 
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should  have  anticipated  and  guarded  against  by  impressing  upon 
the  mind  of  this  mere  child  the  lesson  that  he  must  carefully 
avoid  coming  in  contact  with  the  machinery  or  saws.  This  is 
the  very  reason  the  law  made  it  the  duty  of  appellant  to  give 
cautionary  instructions  when  this  nine-year  old  boy  was  em- 
ployed and  placed  amid  unusual  surroundings  in  a  noisy  room, 
full  of  danger  even  to  adults.  The  laws  of  nature  constitute  an 
integral  part  of  the  evidence  in  every  case,  and  the  jury  had 
a  right  to  view  the  acts  of  this  child  in  the  light  of  general 
and  immutable  laws  governing  the  conduct,  impulses  and  mental 
development  of  children.  They  had  a  right  to  consider  every 
fact  and  circumstance  bearing  upon  his  knowledge  and  appre- 
ciation of  dangers  surrounding  him,  and  measure  his  words  by 
the  standard  of  his  acts." 

In  Foley  v.  California  Horseshoe  Co.^  115  Cal.  192,  56  Am. 
St.  Rep.  87,  47  Pac.  44,  the  court  said:  '*The  question  of  the 
taking  of  a  risk,  the  question  of  the  assumption  of  responsibility 
in  a  given  act,  is  determined  as  much  upon  the  matter  of  judg- 
ment as  upon  the  matter  of  knowledge.  •  •  •  Children  are 
taught  obedience.  They  are  taught  not  to  oppose  their  will  and 
their  judgment  to  those  in  authority  over  them;  but,  in  addi- 
tion to  this,  and  more  important  than  all,  the  judgment  of  the 
child  is  the  last  faculty  developed.  •  •  •  Knowledge  he 
may  have,  facts  he  may  acquire;  but  the  ability  to  apply  his 
knowledge  or  reason  upon  his  facts  comes  to  him  later  in  life. 
The  very  accidents  of  childhood  come  from  thoughtlessness  and 
carelessness  which  are  but  other  words  for  absence  of  judg- 
ment. •  •  •  Their  conduct  is  to  be  judged  in  accordance 
with  the  limited  knowledge,  experience  and  judgment  which  they 
possess  when  called  upon  to  act,  and  it  must,  from  the  very 
nature  of  the  case,  be  a  question  of  fact  for  the  jury,  rather 
than  of  law  for  the  court,  to  say  whether  or  not  in  the  perform- 
ance of  a  given  task  the  child  duly  exercised  such  judgment, 
as  he  possessed,  taking  into  consideration  his  years,  his  exper- 
ience and  his  abilily." 
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In  the  case  of  Chambers  v.  Woodbury  Mfg,  Co.,  106  Md.  496, 
68  Atl.  290,  14  L.  R.  A.,  n.  s.,  383,  the  court  employed  this  lan- 
guage: **What  is  the  law  governing  the  duty  of  master  to 
child  servants  of  tender  years  when  placed  in  a  dangerous 
and  exposed  place  or  situation?  When  an  employer  places  a 
young  and  inexperienced  person  at  work  in  an  exposed  and  dan- 
gerous situation,  he  is  bound  to  give  him  due  caution  and  in- 
struction, and  his  failure  to  do  so  is  not  excused  by  the  fact 
that  the  servant,  by  the  use  of  his  eyesight,  might  have  seen  the 
peril  and  avoided  it.  It  is  the  duty  of  one  who  employs  young 
persons  in  his  service  to  take  notice  of  their  apparent  age  and 
ability,  and  to  use  ordinary  care  to  protect  them  from  risks 
which  they  cannot  properly  appreciate,  and  to  which  they  ought 
not  to  be  exposed.  •  •  •  Por  this  purpose  the  master  must 
instruct  such  young  servants  in  their  work  and  warn  them 
against  the  dangers  to  which  it  exposes  them,  and  he  must  put 
this  warning  in  such  language  as  to  be  sure  they  understand 
it  and  appreciate  the  danger ;  for  it  is  not  enough  that  he  should 
do  his  best  to  make  children  understand.  They  must  not  be  ex- 
posed to  dangers  which  they  do  not  fully  understand  in  fact. 
Bearing  in  mind  the  natural  f orgetfulness  of  youth,  he  must  re- 
new his  warning  from  time  to  time,  as  may  be  reasonable  and 
necessary.  And  if  the  servant  has  not  capacity  enough  to  under- 
stand the  warning  and  appreciate  the  danger,  or  for  other  rea- 
sons does  not  in  fact  understand  it,  the  master  will  be  liable  for 
any  injury  which  such  servant  may  suffer  in  consequence,  if  con- 
tinued at  such  work.  •  •  •  We  think  there  can  be  but  one 
answer,  and  that  is  that  the  appellee  was  guilty  of  negligence, 
because  a  master  must  look  out  for  the  child,  and  must  see 
that  it  is  not  exposed  to  danger  arising  from  the  structure  of 
building  or  machinery  which  an  operator  of  ordinary  intelli- 
gence and  experience  would  perceive.  Notice  of  danger  is  not 
enough.  The  child  must  have  sufficient  instruction  to  enable 
him  to  avoid  the  danger." 

The  supreme  court  of  Michigan  in  Powers  v.  Harlow,  53 
Mich.  507,  51   Am.  Rep.  154,  19  N.  W.  257,  said:  "Children, 
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wherever  they  go,  must  be  expected  to  act  upon  childish  in- 
stincts and  impulses ;  and  others  who  are  chargeable  with  a  duty 
of  care  and  caution  toward  them  must  calculate  upon  this  and 
take  precautions  accordingly." 

Judge  Cooley,  in  his  work  on  Torts,  page  553,  says:  **The 
master  may  be  guilty  of  actionable  negligence  in  exposing  per- 
sons to  perils  in  his  service,  which,  though  open  to  observation, 
they  by  reason  of  their  youth  or  inexperience  do  not  fully  under- 
stand and  appreciate,  and  in  consequence  of  which  they  are  in- 
jured.*' And  the  court  in  Chambers  v.  Woodbury  Mfg,  Co., 
supra,  also  remarked:  "So  it  may  be  safely  laid  down  as  a  rule 
that  those  persons  who  employ  children  about  dangerous  places 
should  anticipate  that  they  wiU  exercise  only  such  judgment, 
discretion  and  care  as  is  usual  among  children  of  the  same  age 
under  similar  circumstances,  and  are  bound  to  use  due  care, 
having  regard  to  their  age  and  inexperience,  to  protect  them 
from  the  dangers  incident  to  the  situation  in  which  they  are 
placed,  and  use  reasonable  precaution  in  the  exercise  of  such 
care  in  their  behalf.  It  is  the  duty  of  the  employer  to  so  in- 
struct such  employees  concerning  the  dangers  connected  with 
their  employment  which  from  their  youth  and  inexperience 
they  may  not  appreciate  or  comprehend,  that  they  may  by  the 
exercise  of  such  care  as  ought  reasonably  to  be  expected  from 
them  guard  and  avoid  injuries  arising  therefrom.  While  em- 
ployers are  not  insurers  of  the  lives  and  limbs  of  their  em- 
ployees, they  do  impliedly  engage  that  they  will  not  expose 
them  to  the  hazard  of  losing  their  lives,  or  suffering  great  bodily  ^ 
harm,  when  it  is  neither  reasonable  nor  necessary  to  do  so. 
Of  course,  there  can  be  no  negligence  where  there  is  no  duty  that 
is  due,  for  negligence  is  the  breach  of  some  duty  that  one  person 
owes  to  another,  and  the  duty  varies  with  circumstances  and 
with  the  relation  to  each  other  of  the  individuals  concerned, 
so  the  alleged  negligence  varies,  and  the  act  complained  of  never 
amounts  to  negligence  in  law  or  in  fact,  if  there  has  been  no 
breach  of  duty;  for,  in  order  to  maintain  an  action  for  an  in- 
jury to  person  or  property  by  reason  of  negligence  or  want  of 
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due  care,  there  must  be  shown  to  exist  some  obligation  or  duty 
toward  the  plaintiff  which  the  defendant  has  left  undischarged 
or  unfulfilled.  •  •  •  Another  inquiry  is :  To  what  tribunal, 
the  court  or  jury,  does  the  law  confide  the  right  and  duty  to  de- 
termine the  question  of  negligence  vel  non  of  the  master  under 
the  circumstances  of  the  case  at  bar  ?  The  answer  to  this  ques- 
tion is  that  it  is  the  [province  of  the]  jury  always,  under  proper 
instructions,  and  never  of  the  court,  unless  the  want  of  evidence 
is  so  clear  and  obvious  that,  assuming  all  the  evidence  offered 
by  the  plaintiff  to  be  true,  and  adding  thereto  every  inference 
which  may  be  fairly  and  legitimately  drawn  therefrom,  it  was 
insufficient  to  warrant  the  jury,  in  the  exercise  of  a  reasonable 
intelligence,  to  find  on  the  issue  in  favor  of  the  plaintiff." 

In  the  case  of  Ford  v.  Bodcaw  Lumber  Co.,  73  Ark.  49,  83 
S.  W.  346,  the  court  said:  *'They  [the  jury]  might  have  rea- 
sonably inferred  from  this  instruction  that  it  was  the  duty  of  the 
appellee  to  instruct  Doms  Ford,  its  employee  and  an  inex- 
perienced minor,  only  as  to  'latent  dangers  incident  to  the  work' 
he  was  employed  to  do;  but  this  is  not  correct.  It  is  not  the 
duty  of  a  master  to  warn  an  inexperienced  servant  of  the  dan- 
gers liable  to  be  encountered  by  him  in  the  performance  of  his 
duties  where  experience  and  instruction  are  not  necessary  to 
enable  him  to  do  with  safety  the  work  he  is  employed  or  re- 
quired to  perform.  If  the  danger  of  the  employment  is  patent, 
and  the  servant,  by  reason  of  his  youth  and  inexperience,  does 
not  know  or  appreciate  the  danger  incident  to  the  service  he 
is  employed  to  do,  it  would  be  the  duty  of  the  master  to  warn 
him  of  it,  and  instruct  him  how  to  avoid  it,  so  far  as  it  can  be, 
before  exposing  him  to  it.  In  all  cases  where  there  is  a  duty 
to  warn  a  servant,  it  would  be  a  breach  of  such  duty  to  expose 
him  to  such  dangers  without  giving  him  such  instructions  and 
caution  as  would,  in  the  judgment  of  men  of  ordinary  minds, 
understanding  and  prudence,  be  sufficient  to  enable  him  to  ap- 
preciate the  dangers,  and  the  necessity  for  the  exercise  of  due 
care  and  caution,  and  to  do  the  work  safely,  so  far  as  it  can 
be  done,  with  proper  care  on  his  part.    For  a  breach  of  this 
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duty  the  master  is  liable  for  the  damages  resulting  therefrom. 
Of  course,  there  is  no  duty  to  instruct  when  the  master  does 
not,  and  ought  not  to  know  or  take  notice,  of  the  youth  or  inex- 
perience of  the  servant." 

In  our  judgment  the  principle  of  law  deducible  from  the  fore- 
going cases  is,  that  the  jury  should  consider  the  age,  experience 
or  inexperience  of  the  person  injured,  and  all  the  surrounding 
circumstances,  including  the  instructions  given  him,  if  any,  as 
to  what  work  he  should  perform  and  the  manner  of  performing 
it,  together  with  his  knowledge  of  the  dangers,  patent  or  latent, 
and  then  determine,  as  a  matter  of  fact,  whether  the  master 
knew,  or,  in  the  exercise  of  ordinary  care,  should  have  known, 
that  the  servant  required  additional  warnings,  explanations 
or  precautionary  instructions  to  enable  him,  if  he  heeded  the 
same,  to  avoid  the  dangers,  and  should,  in  the  exercise  of  ordi- 
nary care,  have  instructed  him  accordingly.  Indeed,  counsel 
for  the  respondent  appear  to  recognize  this  rule,  for  they  say 
in  their  brief:  '*We  think  that  the  question  whether  or  not  the 
boy  should  have  been  warned  was  purely  for  the  jury  to  deter- 
mine." Again,  Mr.  Labatt  says:  ** Ordinarily,  it  is  within  the 
function  of  the  jury  to  say  whether  a  minor  servant  compre- 
hended a  work  in  such  a  sense  as  to  absolve  the  employer  from 
the  obligation  to  instruct  him.  It  is  only  when  the  proper  in- 
ference from  the  testimony  is  so  clear  as  to  be  free  from  doubt 
that  it  becomes  a  matter  of  law  for  the  court."  (1  Labatt  on 
Master  and  Servant,  sec.  248.) 

"It  has  been  said  to  be  impossible  to  lay  down  any  inflexible 
rule  applicable  alike  to  all  cases  where  minors  are  employed 
as  to  what  warning  will  be  requisite.  Much  depends  upon  the 
nature  of  the  machinery,  the  age,  capacity,  intelligence  and  ex- 
perience of  the  employee,  as  well  as  the  surrounding  facts  and 
circumstances.  As  in  the  case  of  adults,  the  notice  given  must 
be  such  as  to  enable  a  person  of  the  servant's  youth  and  inex- 
perience in  the  business  to  appreciate  intelligently  the  nature  of 
the  danger  attending  the  performance  of  the  work.  Notice  of 
danger  is  not  enough.    The  child  must  have  sufficient  instruc- 
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tion  to  enable  him  to  avoid  the  danger.  Whether  the  servant 
has  neen  adequately  instructed  is  primarily  a  question  for  the 
jury."  (Id.,  sec.  252.)  **In  numerous  cases  the  servant  has 
been  allowed  to  recover  for  the  reason  that  the  court  felt  itself 
unable  to  say  as  a  matter  of  law  that  the  master's  culpability 
might  not  reasonably  be  inferred  from  evidence-  which  indicated 
that  the  servant,  although  he  had  been  warned  in  general  terms 
as  to  the  danger  of  the  work,  had  received  no  special  warning  in 
regard  to  the  particular  danger  to  which  the  injury  was  due, 
or  no  explicit  instruction  as  to  the  proper  manner  of  avoiding 
it,  and  that,  under  the  circumstances,  the  information  which  the 
master  had  thus  failed  to  communicate  was  necessary  to  enable 
the  servant  to  obtain  an  intelligent  comprehension  of  the  dan- 
ger." (Id.,  sec.  253.)  "The  question  whether  the  servant 
should  have  been  instructed  is  for  the  jury,  wherever  there  is 
evidence  tending  to  show  that  it  was  a  proper  case  for  such 
instruction,  and  different  conclusions  may  reasonably  be  drawn 
from  that  evidence."     (Id.,  sec.  238.) 

In  the  case  of  Atlanta  &  West  Point  B,  B.  Co.  v.  Smith,  94 
Ga.  107,  20  S.  B.  763,  the  court  said:  "The  court  also  charged 
the  jury  as  follows:  'If  you  find  from  the  evidence  that  the 
plaintiff  was  a  minor  when  he  applied  for  and  obtained  the 
position  of  train  hand,  and  that  he  was  inexperienced  in  that 
service,  and  the  defendant's  agent  knew  it,  and  if  you  find 
that  to  couple  cars  was  a  part  of  his  duty,  and  that  it  was  at- 
tended with  danger,  the  defendant  would  not  have  a  right  to 
put  him  at  that  work  without  notifying  him  of  the  danger  and 
giving  instructions  as  to  how  to  avoid  it.'  This  charge  was  too 
strong  against  the  defendant.  In  Davis  v.  Augusta  Factory,  92 
Ga.  712,  18  S.  E.  974,  the  question  of  the  duty  of  employers 
as  to  giving  instructions  to  minors  employed  in  operating  dan- 
gerous machinery  was  to  some  extent  involved,  and  was  very 
carefully  considered.  After  an  examination  of  numerous  au- 
thorities, the  writer  felt  authorized  to  say:  'Without  doubt,  in 
some  cases  even  minors  are  not  necessarily  entitled  to  any  warn- 
ing at  all  as  to  the  character  of  the  machinery  about  which  they 
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are  at  work,  or  as  to  the  proper  method  of  operating  it  and 
avoiding  obvious  dangers.  Much  depends  upon  the  nature  of 
the  machinery,  the  age,  capacity,  intelligence,  and  experience 
of  the  employee,  as  well  as  all  the  surrounding  facts  and  circum- 
stances.' Applying  the  language  just  quoted  to  the  facts  of  the 
case  at  bar,  we  think  the  court  should  have  left  it  to  the  "jury 
to  determine  whether,  under  all  the  circumstances,  it  was  in- 
cumbent upon  the  defendant  to  give  to  the  plaintiff  at  the 
time  of  his  employment,  or  at  some  time  previous  to  the  injury, 
instructions  regarding  the  dangers  of  the  work  and  how  he 
could  safely  perform  it."  (See,  also,  4  Thompson's  Commen- 
taries, sec.  4085;  Jones  v.  Florence  Min,  Co.,  66  Wis.  268,  57 
Am.  Rep.  269,  28  N.  W.  207;  Marhury  Lumber  Co.  v.  West- 
hrook,  121  Ala.  179,  25  South.  914 ;  Kochman  v.  Chase,  32  App. 
Div.  630,  52  N.  T.  Supp.  740.) 

In  the  case  of  Manley  v.  Minneapolis  Paint  Co.,  76  Minn.  169, 
78  N.  W.  1050,  the  court  said:  ** Ordinarily,  it  is  a  question  of 
fact  for  a  jury  whether  the  master  is  negligent  in  failing  to 
instruct  his  employee  as  to  the  dangers  incident  to  the  employ- 
ment." 

In  the  case  of  Ertz  v.  Pierson,  130  Mich.  160,  89i  N.  W.  680, 
it  was  held:  ''Where  it  appears  that  the  plaintiff,  though  of 
tender  years,  knew  and  appreciated  the  danger  of  a  machine 
he  was  operating,  no  recovery  for  personal  injuries  against  his 
employer  can  be  based  upon  a  failure  to  warn  him  of  the  dan- 
ger; but  whether  reasonable  care  required  the  owner  to  give 
him  instructions  as  to  the  manner  of  operating  a  feed-cutter 
safely  is  a  question  of  fact  for  a  jury." 

In  the  case  of  Chopin  y.  Badger  Paper  Co.,  83  Wis.  192,  53 
N.  W.  452,  it  was  held  that  where  plaintiff,  a  boy  eighteen 
years  old,  was  injured  by  having  his  hand  caught  between  cog- 
wheels of  defendant's  paper  machine  which  he  was  oiling,  it 
was  a  question  for  a  jury  to  decide  whether,  from  his  previous 
experience  with  machinery,  plaintiff  should  have  comprehended 
the  risk,  so  that  warning  and  instruction  by  defendant  was  un- 
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necessary.     (See,  also,  Benne  v.  United  States  Leather  Co,,  107 
Wis.  305,  83  N.  W.  473.) 

In  the  ease  of  Hanson  v.  Ludlow  Mfg,  Co.,  162  Mass.  187,  38 
N.  E.  363,  the  court  said:  "While  he  [a  boy  of  seventeen]  could 
not  contend  that  he  did  not  know  that  his  hand  would  be  in- 
jured by  contact  with  the  saw,  nor  that  he  was  engaged  in  a 
work  that  he  did  not  know  was  more  than  ordinarily  danger- 
ous, there  was  room  for  the  jury  to  find  that  he  did  not  volun- 
tarily place  his  hand  upon  the  saw,  and  that  he  was  ignorant, 
and  in  the  exercise  of  due  care  and  forethought  might  not  have 
known  that  the  log,  if  it  hit  the  saw,  might  carry  his  hand  upon 
it.  If  the  case  had  been  left  to  the  jury,  they  might  perhaps 
have  well  found  from  all  the  evidence  that,  notwithstanding 
his  denial,  he  did  know  of  the  action  of  the  saw  upon  objects 
touching  it  in  the  rear,  or  that,  in  the  exercise  of  reasonable 
diligence,  he  should  have  known  it.  But  it  cannot  be  said  that 
there  was  no  other  reasonable  inference  from  the  evidence,  and 
it  was  a  question  for  the  jury  whether  the  defendant  ought  to 
have  warned  him  of  his  danger."  (See,  also,  Boyer  v.  North- 
ern Pac.  Coal  Co,,  27  Wash.  707,  168  Pac.  348 ;  Jarvis  v.  Coes 
Wrench  Co.,  177  Mass.  170,  58  N.  E.  587 ;  King  v.  Ford  Biver 
Lumber  Co.,  93  Mich.  172,  53  N.  W.  10 ;  Mansfield  v.  Eagle  Box 
dt  M.  Co.,  136  Cal.  622,  69  Pac.  425;  Barg  v.  Bousfisld,  65  Minn. 
355,  68  N.  W.  45;  Allen  v.  Jakel,  115  Mich.  484,  73  N.  W.  555.) 

In  the  case  at  bar  the  court  instructed  the  jury  that  it  was 
the  duty  of  the  defendant  **to  explain  to  plaintiff  wherein  the 
dangers  lay,  and  to  show  him  how  to  do  the  work  in  such  a  way 
as  to  avoid  them."  It  is,  of  course,  true  that,  where  instruc- 
tions are  necessary,  it  is  the  duty  of  the  defendant,  if  he  knows 
or  should  have  known  of  the  necessity,  to  give  them.  But 
whether  such  duty  devolved  upon  the  defendant  in  this  par- 
ticular case  was  a  question  for  the  jury  to  decide,  under  proper 
instructions;  not  the  court.  This  exact  point  is  not  made  by 
the  appellant,  but  it  seems  to  arise  upon  its  contention  that  there 
is  no  evidence  to  justify  the  jury  in  finding  a  verdict  for  the 
plaintiff  based  upon  failure  to  explain  to  him  the  extent  of  the 


458  PoRQUBB  V.  Slateb  Bbick  Co.  [Oct.  T.  '08 

danger.    At  any  rate,  as  there  must  be  a  retrial,  the  point  should 
be  decided. 

Adverting  again  to  the  question  of  pleading,  which  it  will  be 
seen  from  the  foregoing  is  necessarily  involved  in  a  consideration 
of  the  last  point  decided,  it  is  again  suggested,  as  it  was  in  the 
case  of  Oates  v.  Northern  Pac,  By.  Co.,  37  Mont.  103,  94  Pac. 
751,  that,  if  it  is  incumbent  upon  the  plaintiff  to  prove,  not  only 
his  age,  but  also  the  necessity  for  explanations  and  instructions 
as  to  how  to  avoid  the  danger,  it  would  seem  to  follow  that  he 
must  in  his  complaint  make  allegations  sufficient  to  form  a  basis 
for  such  evidence. 

But  counsel  for  appellant  tell  us  that  we  are  not  permitted  to 
enter  upon  the  inquiry  whether  the  additional  duty  we  have 
been  discussing  rested  upon  the  defendant,   for  two  reasons. 
First.    Because  there  is  no  averment  of  negligence  in  failing 
to  give  such  instructions  as  would  have  enabled  plaintiff  to 
avoid  the  injury.    As  heretofore  indicated,  we  regard  this  point 
as  well  taken.     Second.    Because  there  is  no  causal  connection 
between  the  failure  to  instruct  and  the  injury  suffered  by  re- 
spondent.    In   this  connection  they   argue:   ^'Neither  the  ex- 
planation nor  the  warning  would  have  prevented  the  injury. 
It  was  due,  under  the  testimony,  to  a  wholly  fortuitous  circum- 
stance— the  sudden  rush  of  water  through  the  nozzle — ^by  rea- 
son of  which  the  hand  of  the  respondent  was  carried  against  the 
knife.     If  the  testimony  had  been  that  in  a  moment  of  heed- 
lessness, thoughtlessness  or  forgetfulness  he  had  voluntarily  got 
his  hand  within  the  region  traversed  by  the  knives,  a  warning 
might  have  been  of  some  avail,  might  have  served  to  keep  con- 
stantly in  his  consciousness  the  peril.    But  that  is  not  the  case. 
He  had,  apparently,  been  sufficiently  cautious,  and  it  was  only 
when  the  force,  coming  too  suddenly  to  be  resisted,  carried  his 
hand  into  the  region  where  it  was  engaged,  that  it  was  injured. 
It  was  the  sudden  rush  of  the  water  that  was  the  proximate 
cause  of  his  injury,  not  the  want  of  any  warning  or  explanation 
that  the  knives  would  crush  and  cut  his  hand  if  they  caught  it." 
But  this  position  is  not  weU  taken,  for  the  reason  that  the  boy, 
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according  to  his  testimony,  was  instructed  to  water  and  feel 
of  the  clay  as  it  emerged  from  the  mill.  He  was  obeying,  or- 
ders, and  it  was  for  the  jury  to  determine  whether  the  defendant 
was  chargeable  with  a  want  of  ordinary  care  in  not  apprehend- 
ing that  he  would  probably  attempt  to  do  both  acts  at  the  same 
time  and  not  instructing  him  accordingly.  To  us  it  seems  rea- 
sonable to  suppose  that  a  boy  of  that  age  would  act  just  as  this 
boy  says  he  did ;  that  is,  feel  of  the  clay  during  the  process  of 
moistening  the  same,  so  as  to  determine  when  he  had  used  water 
enough. 

As  the  case  must  be  remanded  for  a  new  trial,  we  deem  it 
proper  to  say  in  this  connection  that  if  the  plaintiff  was  in- 
jured because  of  a  failure  on  the  part  of  the  defendant  to  use 
reasonable  care  to  give  him  such  instructions  as  would  enable 
him  to  avoid  the  danger  surrounding  him,  and  the  defendant 
was  chargeable  with  knowledge  that  such  instructions  were  re- 
quired, it  would  not  be  material  to  ascertain  the  exact  reason 
why  the  plaintiff's  hand  came  in  contact  with  the  knife,  pro- 
vided he  was  in  the  discharge  of  his  duties  at  the  time,  and  did 
not  intentionally  and  knowingly  place  that  member  where  he 
knew  it  would  be  injured. 

The  court  gave  to  the  jury  instruction  numbered  4,  as  fol- 
lows: **In  this  case  it  is  charged  that  the  defendant  was  at  fault 
in  three  respects:  First,  in  setting  the  plaintiff  at  the  work  at 
which  he  was  engaged  when  injured  without  explaining  the 
dangers  to  be  apprehended;  second,  in  allowing  the  revolving 
knives  to  be  and  remain  unboxed  and  unguarded;  and,  third, 
in  furnishing  him  with  a  defective  hose.  It  is  not  necessary 
for  the  plaintiff  to  prove  all  of  these  charges  in  order  to  re- 
cover. If  you  believe  from  the  evidence  that  the  work  which 
the  plaintiff  was  directed  to  do  was  attended  with  danger  from 
the  knives  and  that  he  was  injured  by  these  knives,,  and  that 
this  danger  was  not  explained  or  apparent  to  him,  and  that  he 
did  not  understand  or  appreciate  it,  and  that  he  exercised  the 
degree  of  care  in  doing  the  work  which  the  ordinary  person  of 
his  years  and  experience  and  intelligence  would  have  exercised 
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in  doing  it;  then  he  is  entitled  to  recover  in  this  action,  even 
though  the  hose  was  in  perfect  condition,  and  even  though  it 
was  proper  to  allow  the  knives  to  be  unboxed  and  unguarded.*' 
Appellant  complains  of  this  instruction  because,  as  counsel  say, 
it  permits  a  recovery,  though  none  of  the  acts  mentioned  in  it 
was  the  proximate  cause  of  the  injury.  We  think  this  objection 
is  well  taken. 

Again,  complaint  is  made  that  the  court  erred  in  excluding^ 
from  the  jury  the  testimony  of  two  witnesses  familiar  with  the 
business  of  brickmaking,  who  were  prepared  to  testify  that  in 
the  course  of  their  experience  they  never  heard  of  an  accident 
happening  as  this  one  is  alleged  to  have  happened.  In  the  case 
of  r.  cfe  H.  Pueblo  B.  Co.y.  Klein,  5  Golo.  App.  348,  38  Pac. 
608,  the  court  of  appeals  of  Colorado  said:  "Where  the  proper 
construction  or  safe  condition  of  machinery  is  in  issue,  evidence 
that  it  has  always  satisfactorily  answered  the  purpose  for  which 
it  was  intended  is  competent  as  raising  a  strong  presumption 
that  it  was  properly  constructed,  and  could  be  used  with  safety. 
It  would  also  tend  to  repel  any  implication  of  negligence  on  the 
part  of  the  owner  in  using  improper  machinery,  because  its  con- 
tinued operation  for  a  long  time  with  uniformly  good  results 
would  be  evidence  of  its  freedom  from  danger,  as  convincing 
as  any  he  could  have."  But  in  the  case  we  are  considering 
the  dangers  connected  with  the  machine  were  patent,  the  hap- 
pening of  the  accident  as  narrated  by  the  plaintiff  was  a  wholly 
fortuitous  event,  the  occurring  of  which  in  the  exact  manner 
told  by  the  boy  could  not  be  anticipated.  Consequently  the 
testimony  offered  would  not  have  aided  the  jury  in  arriving  at 
a  verdict.  It  is  manifest  to  anyone  that  injury  could,  and 
probably  would,  result  from  contact  with  the  revolving  knives. 
What  light,  then,  would  have  been  shed  upon  the  inquiry  by 
any  amount  of  testimony  that  no  accident  of  the  kind  had  ever 
before  happened  Y  And,  so  far  as  the  nozzle  was  concerned,  the 
testimony  of  the  plaintiff  is  to  the  effect  that  the  flow  of  water 
was  accelerated  without  any  apparent  reason  therefor.  The  tes- 
timony rejected  would  not  have  enlightened  the  jury,  any  on  the 
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subject,  either  as  affecting  the  event  itself  or  the  defendant's 
responsibility  in  the  matter. 

It  is  believed  that  this  disposition  of  the  basic  questions  in- 
volved in  these  appeals  makes  it  unnecessary  to  canvass  the 
minor  errors  complained  of. 

The  judgment  and  ordei'  of  the  district  court  of  Yellowstone 
county  are  reversed,  and  the  cause  remanded  for  a  new  trial. 

Reversed  cmd  remanded. 

Mb.  Chief  Justice  Bbaktlt  and  Mb.  Justice  Holloway 
concur. 
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Personal    Injuries — ^Railroad     Employees — Eyidence — Contributory    Negli- 
gence. 

1.  A  freight  conductor  of  experience,  who  had  brought  his  train  in 
and  out  of  a  railroad  yard  at  least  fifty  times  in  eight  months,  and 
therefore  presumably  was  acquainted  with  the  dangeib  to  be  encoun- 
tered there,  proceeded  to  check  the  cars  in  his  train  while  it  was 
standing  on  a  siding  adjoining  the  main  track,  on  which  a  passenger 
train  was  momentarQy  expected  to  pass.  Switch  engines  were  at  work 
in  the  yard,  tending  to  obscure  the  signals  and  noise  of  the  passenger 
train.  He  could  have  checked  the  ears  as  well  after  the  arrival  of 
the  passenger  train  as  before,  but,  without  waiting,  he  walked  along 
the  main  track  in  the  same  direction  as  the  expected  train  was  to 
pass,  and  became  so  engrossed  in  his  work  as  to  be  apparently  oblivious 
to  Ms  surroundings.  Though  the  track  behind  him  was  clear  for  a 
long  distance,  he  did  not  turn  to  look,  nor  did  he  notice  the  train's 
whUtle  as  it  approached.  But  for  his  inattention  he  would  have  had 
ample  \xmb  to  step  from  the  tiack  before  he  was  struck.  Held,  that 
he  was,  as  a  matter  of  law,  guilty  of  contributory  negligence. 
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Same — ^Railway    Tracks — Failure    of   Persons    to   Look   and   Listen— Con- 
tributory Negligence. 

2.  A  railway  track,  known  to  be  constantly  in  nse,  is  itself  a  warn- 
ing of  danger,  and  it  is  the  duty  of  one,  whether  technical  trespasser 
or  railway  employee,  who  attempts  to  cross  or  travel  upon  it,  to  look 
and  listen;  failure  to  do  so  constitutes  contributory  negligence  in 
case  of  accident. 

Same — Railway  Tracks — ^Duty  of  Persons  Thereon  to  Look  and  Listen — 
Rule  Applicable  to  Employees. 

3.  While  the  rule  that  one  who,  in  attempting  to  cross  a  railroad 
track  or  traveling  laterally  along  it,  fails  to  tidce  the  precaution  of 
looking  and  listening  and  is  injured  by  a  train,  is  guilty  of  contribu- 
tory negligence  which  will  prevent  recovery  for  the  injuries  inflicted, 
may  not  be  applied  strictly  to  railway  employees  who  in  the  dis- 
charge of  their  duties  are  required  to  be  upon  or  near  the  track, 
and  who  have  a  right  to  rely  to  some  extent  upon  the  persons  in 
charge  of  moving  trains  to  give  proper  signals  and  take  precautions 
to  avoid  accidents,  they  cannot  rely  wholly  upon  such  persons  to  do 
their  duty  in  the  premises,  but  must  use  due  care  to  avoid  injury  to 
themselves. 

Same — Contributory    Negligence — ^Peril    Apparent — ^Duty   of   Defendant. 

4.  The  rule  that  where  one,  through  his  own  negligence,  puts  him- 
self in  a  place  of  danger,  he  is  as  a  matter  of  law  precluded  from 
recovery  of  damages  for  resultant  injuries,  is  subject  to  the  qualifica- 
tion that  where  defendant  has  discovered,  or  should  have  discovered, 
the  peril  of  the  person's  position,  and  it  is  apparent  that  he  cannot 
escape  therefrom  or  for  any  reason  does  not  make  any  effort  to  do 
so,  the  duty  becomes  imperative  upon  defendant  to  use  all  reason- 
able care  to  avoid  the  injury;  if  this  is  not  done,  the  defendant  is 
liable  notwithstanding  the  negligence  of  the  injured  party. 

Same — Railroads — Peril   Apparent — ^Rule   Above   Applicable   with   Respect 
to  Railway  Employees. 

5.  The  above  rule  is  applicable  not  only  to  technical  trespassers  upon 
railway  tracks,  with  respect  to  passing  trains,  but  also  to  employees 
who  may  become  so  absorbed  in  the  performance  of  their  duties  as 
not  to  observe  signals. 

Same — Injury   to   Railway   Employee — Peril   Apparent — ^Duty   of   Defend- 
ant— <juestion  for  Jury. 

6.  Where  a  passenger  train  was  running  at  an  extraordinary  and  il- 
legal rate  of  speed  within  city  limits,  and  was  not  under  "full  con- 
trol'' as  required  by  the  rules  of  the  defendant  railway  company,  and 
a  freight  conductor,  though  guilty  of  contributory  negligence  in  hav- 
ing become  so  completely  absorbed  in  checking  his  train  while  walk- 
ing on  the  track  on  which  the  passenger  train  was  momentarily  ex- 
pected to  pass,  as  to  fail  to  use  the  ordinary  precaution  of  looking 
and  listening,  was  struck  and  killed,  the  court  erred  in  directing  a 
verdict  for  defendant  at  the  close  of  plaintiff's  case.  The  question 
whether  the  engineer  of  the  approaching  train  could,  after  discover- 
ing the  peril  of  the  conductor,  have  stopped  his  train  and  prevented 
the  accident,  should  have  been  submitted  to  the  jury. 

Same — Custom — Evidence — When  Inadmissible. 

7.  While,  in  a  personal  injury  action,  where  the  act  resulting  in  the 
injury  is  not  negligence  per  se,  it  is  competent  to  show  that  other 
persons  experienced  in  the  same  business,  under  similar  circumstances 
pursued  the  same  course  or  custom,  such  evidence  cannot  avail  where 
the  injury  has  no  connection  with  the  course  of  action  pursued. 
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Same — Railway   Employees — Custom — Evideiice — ^When    Inadmissible. 

8.  Where  the  killing  of  a  freight  conductor  by  a  passenger  train 
was  due  to  his  contributory  negligence  in  becoming  so  absorbed  in 
checking  his  train,  while  walking  on  the  track  on  which  the  passen- 
ger train  was  momentarily  expected  to  pass,  as  to  be  oblivious  to  the 
dangers  surrounding  him,  and  in  failing  to  use  his  faculties  to  avoid 
injury,  evidence  that  it  was  a  custom  among  trainmen  generally  to 
check  their  trains  while  walking  on  adjoining  tracks  as  he  had  done 
was  inadmissible,  since  it  had  no  tendency  to  rebut  the  presumption 
of  decedent's  negligence. 

Same — ^Bailroads — Employees — Custom   Observed   in   Performing   Duties — 
Acquiescence  by  Defendant — Evidence. 

9.  Evidence  showing  that  defendant  railway  company  acquiesced  in^ 
or  tacitly  approved,  the  castom  observed  by  conductors  in  checking 
their  trains  as  referred  to  in  the  foregoing  paragraph,  and  was  there- 
fore estopped  to  assert  that  decedent  was  negligent  in  following  it^ 
was  properly  excluded,  since  the  negligence  of  defendant  company  in 
passively  acquiescing  in  the  custom  was  no  excuse  for  the  negligence 
of  the  deceased  in  observing  it,  if  observance  of  it  involved  negli- 
gence on  his  part;  if  it  did  not,  it  was  immaterial  whether  defendant 
acquiesced  in  it  or  not. 

Same — Railroads — ^Employees — Excuse  for  Negligence — Obstructed  Passage- 
way Between  Tracks — Evidence. 

10.  The  court  also  properly  excluded  evidence  tending  to  show  that 
the  space  between  the  track  on  which  the  train  of  deceased  was  stand- 
ing and  the  track  upon  which  he  was  walking  while  checking  hia 
train,  was  sometimes  obstructed  so  as  to  prevent  its  use  as  a  passage- 
way. The  fact  that  it  was  obstructed  at  times  would  not  have  been 
proof  that  it  was  always  obstructed,  or  that  it  was  obstructed  on  the 
day  of  the  accident. 

Appeal  from  District  Court,  Yellowstone  County;  Sydney 
Fox,  Judge. 

Action  by  Marie  Neary  in  her  own  right  as  heir  at  law  of 
James  S.  Neary,  deceased,  and  as  guardian  of  her  minor  children, 
against  the  Northern  Pacific  Railway  and  A.  J.  Frost,  one  of 
its  locomotive  engineers.  Judgment  for  defendants,  and  plain- 
tiffs appeal.    Beyersed  and  remanded  for  a  new  trial. 

Messrs.  Walsh  &  Nolan,  and  Mr.  E.  E.  Enterline,  for  Appel- 
lants. 

Contributory  negligence  is  no  answer  to  a  suit  for  a  willful 
killing  nor  for  a  death  occasioned  by  gross  and  wanton  careless- 
ness. It  is  no  defense  in  the  criminal  law  and  it  is  no  defense 
in  a  civil  action  for  damages. 
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The  resx>ondents  contend  that  the  engineer,  at  least  after  giv- 
ing the  usual  signals  to  warn  the  deceased,  had  the  right  to  con- 
tinue on  his  course,  trusting  until  the  very  last  moment  that  the 
deceased  would  get  off  the  track.  But  there  seems  to  be  no  doubt 
about  the  proposition  that  a  timely  warning  must  be  given  to  a 
man  on  a  track  ahead  of  a  train  who  seems  to  be  unheeding  of 
its  approach,  by  blowing  the  whistle,  at  least.  The  engineer  is 
not  entitled  to  indulge  in  any  supposition  that  he  will  get  off 
unless  the  usual  warnings  are  given.  (2  Thompson's  Commen- 
taries, 1736;  Louisville  etc.  Ry.  Co,  v.  Morley,  86  Fed.  240,  30 
C.  C.  A.  6 ;  Bouwmeesier  v.  Grand  Rapids  dk  I.  R.  Co,,  63  Mich. 
557,  3a  N.  W.  337 ;  Eelley  v.  Chicago  B.  <fe  Q.  R.  Co.,  118  Iowa, 
387,  92  N.  W.  45;  Louisville  etc,  Ry.  Co.  v.  TrammeU,  93  Ala. 
350,  9  South.  870;  Watts  v.  Richmond  dt  D.  R.  Co.,  89  Ga.  277, 
15  S.  E.  365 ;  Kansas  etc.  Ry.  Co.  v.  Fitzhugh,  61  Ark.  341,  54 
Am.  St.  Rep.  211,  33  S.  W.  960 ;  Esrey  v.  Southern  Pac.  Co.,  103 
Cal.  541,  37  Pac.  500;  Greene's  Admr.  v.  Southern  R.  Co,,  102 
Va.  791,  47  S.  E.  819 ;  Teakle  v.  San  Pedro,  32  Utah,  276,  90  Pac. 
402;  Lake  Shore  &  M.  S.  R.  Co.  v.  Bodemer,  139  111.  596,  32 
Am.  St.  Rep.  218,  29  N.  E.  1692 ;  Snyder  v.  Cleveland  C.  C.  & 
St,  L,  R,  Co,,  60  Ohio  St.  487,  54  N.  E.  475 ;  Schlereth  v.  Missoun 
Pac.  Ry.  Co,  (Mo.),  19  S.  W.  1134;  Haden  v.  Sioux  City  &  P.  R. 
Co.,  92  Iowa,  226,  60  N.  W.  537.) 

The  authorities  which  assert  that  the  engineer  may,  until  the 
last  moment,  act  on  the  assumption  that  the  person  on  the  track 
ahead  of  his  train  will  get  off,  are  differentiated  from  the  case 
at  bar,  as  will  be  noticed  from  a  study  of  their  facts,  by  two 
important  and  controlling  considerations.  In  the  first  place, 
they  assume  that  the  occupant  of  the  track  is  a  trespasser.  The 
rule  is  announced  in  such  cases — not  in  cases  in  which  the  per- 
son killed  or  injured  is  a  servant  of  the  company  engaged  in  the 
performance  of  his  duty  on  the  track  or  other  person  rightfully 
occupying  it.  In  the  second  place,  it  is  assumed  that  the  engi- 
neer is  doing  no  wrong,  that  he  is  driving  his  engine  along  at  a 
rate  of  speed  that  is  not  forbidden  by  law.    They  all  contemplate 
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the  case  of  a  person  on  the  track  where  he  has  no  right  to  be,  and 
at  some  place  where  the  rate  of  speed  is  subject  to  no  restriction, 
— substantially  the  case  of  a  trespasser  on  the  track  out  in  the 
country  between  stations. 

The  question  whether  the  engineer  was  not  negligent  in  not 
stopping  his  train  after  he  perceived  that  the  warning  given  by 
the  whistle  was  not  heeded, — whether  it  was  ordinary  or  reason- 
able care  in  him  to  assume,  if  he  did  assume,  after  what  had 
transpired,  that  the  man  would  step  off, — was  one  for  the  jury. 
(St  Louis  8.  W.  By.  Co.  v.  Bishop,  14  Tex.  Civ.  App.  504,  37 
S.  W.  764 ;  Erickson  v.  St  Paul  &  D.  B.  Co.,  41  Minn.  500,  43 
N.  W.  332,  5  L.  R.  A.  786.) 

The  deceased  was  under  no  obligation,  as  in  the  case  of  travel- 
ers on  a  crossing,  at  least  as  a  matter  of  law,  to  "look  and  listen" 
for  trains.  The  rule  which  imposes  that  duty  is  not  applicable 
to  servants  of  the  railroad  company  at  work  upon  the  tracks. 
(McMarshall  v.  Chicago  B.  I.  &  P.  By.  Co.,  80  Iowa,  757,  20  Am. 
St.  Rep.  445,  45  N.  W.  1065-1067 ;  Jordam,  v.  Chicago  St  P.  M. 
&  0.  Co.,  58  Minn.  8,  49  Am.  St.  Rep.  486,  59  N.  W.  633 ;  Snyder 
V.  Clevela/nd  C.  C.  &  St  L.  By.  Co.,  60  Ohio  St.  487,  54  N.  E. 
475-477 ;  Pittsburgh  &  St.  L.  By.  Co.  v.  Seivers,  162  Ind.  234, 
67  N.  E.  680,  70  N.  E.  133.)  Accordingly,  the  deceased  had  a 
right  to  rely  on  being  duly  warned.  (Nelson  v.  New  Orleans  & 
N.  E.  B.  Co.,  100  Fed.  731,  40  C.  C.  A.  673 ;  Schultz  v.  Chicago 
&  N.  W.  B.  Co.,  44  Wis.  638.) 

Evidence  that  the  person  killed  or  injured  was  doing  his  work 
in  the  way  and  in  the  place  in  which  it  is  customarily  done,  is 
always  admissible  to  overcome  any  possible  inference  of  con- 
tributory negligence,  unless  to  do  the  work  in  the  way  in  which 
it  was  done,  or  to  occupy  the  place  that  was  occupied,  was  in- 
herently and  necessarily  negligent— an  act  of  negligence  per  se. 
(Prosser  v.  Monta^na  C.  By.  Co.,  17  Mont.  372,  43  Pac.  81,  30 
L.  R.  A.  814;  Northern  Pac.  By.  v.  Wendel,  156  Fed.  336;  1 
Labatt  on  Master  &  Servant,  353.) 

Hont.,  VoL  S7— 80 
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Messrs.  Wallace  &  Donnelly,  Mr.  John  O.  Brown,  and  Mr.  B. 
F.  Gaines,  for  Respondents. 

The  decedent  was  guilty  of  contributory  negligence  in  failing 
to  look  and  listen.  (Hunter  v.  Montana  C.  Ry.  Co.,  22  Mont.  525, 
57  Pac.  140 ;  Kenna  v.  Central  Pac.  R.  Co.,  101  Cal.  26,  35  Pac. 
332 ;  Keefe  v.  Chicago  dk  N.  W.  Ry.  Co.,  92  Iowa,  182,  54  Am. 
St.  Rep.  542,  60  N.  W.  503 ;  Cahill  v.  Chicago  &  A.  Ry.  Co.,  205 
Mo.  393,  103  S.  W.  532 ;  St.  Jean  v.  Boston  d;  M.  R.  Co.,  170 
Mass.  213,  48  N.  E.  1088;  Wilber  v.  Wisconsin  C.  Ey,  Co.,  86 
Wis.  535,  57  N.  W.  356 ;  Collvns  v.  Burlington  etc.  Ry.  Co.,  83 
lowaj  346,  49  N.  W.  848 ;  Carlson  v.  Cincinnati  8.  &  M.  R.  Co., 
120  Mich.  481,  79  N.  W.  689 ;  Clark  v.  New  York  L.  E.  W.  R. 
Co.,  30  N.  Y.  Supp.  126,  80  Hun,  320;  Brady  v.  New  York  C. 
&  H.  R.  Co.,  20  R.  I.  338,  39  Atl.  186;  Harrison  v.  Texas  & 
Pac.  Ry.  Co.  ,(Tex.  Civ.  App.),  31  S.  W.  242;  Buckmaster  v. 
Chicago  &  N.  W.  Ry.  Co.,  108  Wis.  353,  84  N.  W.  845 ;  Sours 
V.  Great  Northern  Ry.  Co.,  84  Minn.  230,  87  N.  W.  766 ;  Ruther- 
ford V.  Chicago  M.  &  St.  P.  Ry.  Co.,  57  Minn.  237,  59  N.  W.  302 ; 
Sharp  V.  Missouri  Pac.  Ry.  Co.,  161  Mo.  214,  61  S.  W.  829.) 

The  engineer  had  a  right  to  presume  that  a  person  walking  on 
a  track  would  leave  it  in  time  to  avoid  being  injured,  and  to 
indulge  in  this  assumption  up  to  the  last  moment.  (Beach  on 
Contributory  Negligence,  394;  Florida  etc.  R.  Co.  v.  Williams, 
37  Fla.  406,  20  South.  558;  Pittsburg,  C.  C.  (&  St.  L.  Ry.  Co.  v. 
Judd,  10  Ind.  App.  213,  36  N.  E.  775.) 

In  checking  his  train,  the  decedent  took  a  position  which  he 
knew  was  dangerous,  and  which  danger  must  have  been  obvious 
to  him  by  an  ordinary  exercise  of  his  sight  and  hearing.  Hav- 
ing presumed  to  follow  the  more  hazardous  method  of  doing  his 
work  when  a  safe  method  was  at  hand,  he  should  be  the  bearer 
of  the  consequences  of  his  act.  (St.  Louis  Bolt  dk  Iron  Co.  v. 
Brennanf^,  20  111.  App.  555 ;  Cunningham  v.  Chicago  M.  cfe  St.  P. 
Ry.  Co.,  17  Fed.  882,  5  McCrary,  465 ;  Holland  v.  Chicago,  M. 
&  S.  Ry,  Co.,  18  Fed.  243,  5  McCrary,  549;  B.  cfe  0.  Ry.  Co. 
V.  Jones,  95  U.  S.  439,  24  L.  Ed.  506;  Kresanwoski  v.  Northern 
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Pac,  Ry.  Co.,  18  Fed.  229,  5  McCrary,  528;  Behrens  v.  Kansas 
Pacific  Ry.  Co.,  5  Colo.  400;  Abend  v.  Terre  Haute,  I.  R.  Co,, 
111  111.  202,  53  Am.  Rep.  616 ;  Simmons  v.  Chicago  &  R.  B.  Co., 
110  111.  340.) 

The  doctrine  of  last  clear  chance  cannot  obtain  where  the 
negligence  is  continuing  and  of  such  a  character,  that  it  must  be 
the  proximate  cause  of  the  injury  as  in  this  case.  (Holmes  v. 
Southern  Pac.  etc.  Ry.  Co.,  97  Cal.  161,  31  Pac.  834;  Tobin  v. 
Omnibus  Co.  (Cal.),  34  Pac.  124;  International  etc.  R.  Co.  v. 
Garcia,  75  Tex.  583,  13  S.  W.  223  ]  Louisville  etc.  Ry.  v.  Webb, 
90  Ala.  185,  8  South.  518,  11  L.  B.  A.  674;  Smith  v.  Norfolk 
&  S.  R.  Co.,  114  N.  C.  728,  19  S.  E.  863,  25  L.  R.  A.  287; 
Scho field  V.  Chicago  Ry.  Co.,  114  U.  S.*615,  5  Sup.  Ct.  1125, 
29  L.  Ed.  224;  Dyerson  v.  Union  Pac.  Ry.  Co.,  74  Kan.  528,  87 
Pac.  680,  7  L.  R.  A.,  n.  s.,  132;  Brown  v.  Northern  Ohio  Co., 
76  Ohio  St.  234,  118  Am.  St.  Rep.  844,  81  N.  E.  326,  10  L.  R. 
A.,  n.  s.,  421.) 

Unless  it  is  clearly  shown  that  the  injury  complained  of  was 
the  direct  proximate  result  of  the  unlawful  speed  of  the  train, 
without  any  contributory  negligence  on  the  part  of  the  plaintiff, 
it  is  foreign  to  the  case  and  gives  him  no  right  of  recovery. 
(Reidel  v.  Railway  Co.,  87  Md.  153,  67  Am.  St.  Rep.  328,  39 
Atl.  507 ;  Baltimore  &  0.  R.  Co.  v.  State,  69  Md.  551, 16  Atl.  212 ; 
Neal  V.  Carolina  Cent.  Ry.  Co.,  126  N.  C.  634,  36  S.  E.  117,  49 
L.  R.  A.  684 ;  21  Am.  &  Eng.  Ency.  of  Law,  478 ;  State  v.  Batti- 
more  etc.  Ry.  Co.,  73  Md.  374,  21  Atl.  62,  11  L.  R.  A.  442.) 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  appeal  presents  for  review  a  judgment  upon  a  verdict 
directed  for  the  defendants  at  the  close  of  the  evidence  sub- 
mitted by  the  plaintiflE.  The  action  was  brought  by  the  plaintiff 
Marie  Neary  in  her  own  right  as  the  widow  and  heir  at  law  of 
James  S.  Neary,  deceased,  and  as  the  guardian  of  her  minor 
children,  to  recover  damages  for  the  death  of  the  husband  and 
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father,  which,  it  is  charged,  was  caused  by  the  negligence  of  the 
defendant  railway  company  and  its  engineer. 

The  defendant  company  owns  extensive  yards  at  Billings, 
Mont.  At  this  point  the  line  of  its  railroad  extends  east  and 
west,  with  a  slightly  downward  grade  toward  the  east.  There 
are,  including  the  main  line,  nine  parallel  tracks.  To  the  left, 
going  east  on  the  main  line,  is  track  No.  1,  about  14  inches  lower 
than  the  main  line.  Measured  from  rail  to  rail,  the  distance 
between  the  main  line  and  this  track  is  variously  stated  by  wit- 
nesses at  from  five  to  eight  feet.  To  the  north  of  this  are  two 
other  tracks,  designated  as  the  "scale  lead*'  and  the  ** house'* 
tracks.  Immediately  to  the  right  is  a  repair  track,  at  a  distance 
of  ten  feet  from  the  main  track,  so  called  because  used  to 
hold  cars  undergoing  repairs.  At  the  time  of  the  accident,  there 
were  cars  on  this  track.  The  other  tracks  are  farther  toward 
the  south.  The  defendant  company  and  the  Chicago,  Burling- 
ton and  Quincy  Railway  Company  make  joint  use  of  these 
yards  and  tracks,  the  trains  of  the  latter  leaving  its  line,  which 
ends  at  Huntley,  twelve  miles  to  the  east,  and  running  upon  the 
main  line  of  the  defendant  company,  thence  into  the  yards. 
Under  this  arrangement,  Billings  becomes  the  western  terminus 
of  the  Chicago,  Burlington  and  Quincy  Line.  Its  west-bound 
trains  are  either  broken  up  at  this  point  or  are  transferred  to 
the  defendant  company,  and  its  east-bound  trains,  except  the 
passenger  trains,  which  are  transferred  to  it  at  this  point  by 
the  defendant  company,  are  made  up  there.  The  employees 
of  both  companies  frequently  go  upon  all  of  these  tracks  in  the 
performance  of  their  duties.  The  deceased  was  in  the  employ 
of  the  Chicago,  Burlington  and  Quincy  Company  as  a  freight 
conductor,  and  had  brought  his  train  into  Billings  at  least  fifty 
times  during  the  previous  eight  months.  The  yards  extend 
through  the  central  portion  of  the  city,  and  for  most  of  the  dis- 
tance — several  thousand  feet — ^lie  within  the  city  limits.  On 
the  morning  of  April  29,  1905,  the  train  of  the  deceased,  hav- 
ing been  made  up  for  an  outgoing  run  to  Sheridan,  Wyoming, 
was  standing  on  track  No.  1,  headed  toward  the  east,  awaiting 
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the  coining  in  of  passenger  train  No.  6  from  the  west  on  the 
line  of  the  defendant  company.  The  engine  was  attached  and 
steam  was  up.  It  was  to  follow  train  No.  6  to  Huntley,  where 
the  latter  also  left  the  main  line  of  the  defendant  company  and 
became  No.  42  on  the  Chicago,  Burlington  and  Quincy  Boad. 
Train  No.  6  was  due  at  9 :10  o'clock.  While  it  was  a  few  minutes 
late,  its  arrival  was  momentarily  expected;  in  fact,  it  arrived 
nearly  on  time.  The  passenger  depot  is  near  the  east  end  s>t 
the  yards.  The  engine  of  the  outgoing  freight  train  stood  at  a 
point  about  eight  hundred  feet  west  from  this  depot.  The  train 
was  about  thirteen  hundred  feet  in  length,  thus  putting  the 
caboose  attached  to  its  rear  end,  about  two  thousand  one  hun- 
dred feet  from  the  depot.  There  is  a  street  crossing  about  three 
hundred  feet  west  of  the  depot.  Witness  Qintz,  who  was  a 
brakeman  on  the  train  of  the  deceased,  testified  that  about  9 :10 
o'clock  he  came  to  the  caboose  to  change  his  shoes  and  to  get 
the  train  ready  to  leave;  that,  as  he  went  in,  he  met  the  deceased 
going  out  to  check  the  train — ^that  is,  to  take  the  numbers,  letter- 
ing, etc.,  on  the  cars  constituting  it,  and  write  them  into  his  des- 
ignation book — ^that  this  was  one  of  his  duties;  that  he  did  not 
again  see  him  alive;  that  it  was  customary  for  one  checking 
trains  to  walk  along  on  the  right-hand  side  toward  the  engine 
parallel  to  the  train,  about  six  feet  distant,  in  order  to  obtain  an 
easy  view  of  the  numbers  and  lettering ;  that  when  in  the  yards, 
as  in  this  instance,  the  conductor  in  checking  his  train  walks 
between  the  rails  of  the  track  immediately  to  the  right,  because 
the  numbers  are  on  the  right,  if  the  track  is  clear;  that  this 
was  the  customary  way  of  checking  trains  in  the  Billings  yards, 
that  a  distance  of  six  feet  from  the  train  as  it  stood  that  morn- 
ing would  put  the  deceased  between  the  rails  of  the  main  track ; 
that  the  main  track  to  the  west  for  three  and  one-half  miles  is 
straight  and  the  view  unobstructed;  that  a  few  minutes  after 
entering  the  caboose  he  heard  the  noise  of  train  No.  6,  about  half 
a  mile  away,  and  saw  it  through  the  rear  door;  that  it  passed 
the  caboose,  being  then  within  the  city  limits,  at  the  rate  of 
twenty-five  to  thirty  miles  per  hour;  and  that,  as  it  did  so,  the 
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whistle  was  blown,  giving  a  rolling  sound.    From  statements  of 
a  witness  who  was  at  the  passenger  depot  waiting  for  the  in- 
coming train,  and  another  who  was  standing  in  the  yards  be- 
tween the  main  line  and  track  No.  1,  about  two  hundred  yards 
away,  and  witnessed  the  accident  from  that  point,  it  appeared 
that  the  deceased  was  at  that  time  engaged  in  checking  his  train, 
walking  eastward  between  the  rails  of  the  main  line.    The  latter 
of  these  states  that  he  heard  a  whistle,  and,  upon  turning  to 
look,  saw  the  train  within  *'a  rail  and  a  half"  of  the  deceased, 
and  that  immediately  afterward  it  struck  him,  throwing  him  in 
the  air  half  as  high  as  a  boxcar  and  to  the  right.    The  deceased 
seemed  to  be  writing,  standing  with  his  back  toward  the  incom- 
ing train.    When  the  train  was  stopped,  immediately  after  the 
collision,  the  body  of  the  deceased  was  found  lying  opposite 
one  of  the  Pullman  cars  attached  to  train  No.  6,  close  to  the 
repair  track,  and  about  six  hundred  feet  from  the  caboose.     It 
was  picked  up,  and  taken  on  the  train  to  the  depot.    The  other 
witness  stated  that  he  was  standing  at  the  passenger  depot  ob- 
serving the  train  as  it  came  in;  that  he  did  not  hear  the  whistle; 
that  he  saw  no  emission  of  steam ;  and  that  he  did  not  hear  the 
bell  ring.     This  train  consisted  of  nine  cars,  and  was  about  six 
hundred  feet  in  length.    By  the  application  of  the  air-brake, 
such  a  train  could  be  stopped  within  two  hundred  and  fifty  or 
three  hundred  feet  when  going  at  the  rate  of  twenty  or  thirty 
miles  per  hour.    If  going  at  the  rate  of  six  miles  per  hour,  it 
could  be  stopped  within  a  distance  of  six  feet.    Application  of 
the  air-brake  in  emergencies — ^that  is,  with  full  braking  power — 
would  cause  passengers  in  the  Pullman  to  experience  a  jar. 
None  was  felt  by  the  stopping  of  the  train  at  this  time.     Sev- 
eral switch  engines  were  at  work  in  the  yards,  making  more 
or  less  noise.     Train  No.  6  was  due  to  leave  at  9 :30.     The  em- 
ployees of  the  Chicago,  Burlington  and  Quincy  Company  had 
time-cards  showing  the  hour  of  its  departure  from  Billings,  but 
none  of  the  hour  of  arrival.    The  atmosphere  was  clear,  and  the 
sight  and  hearing  of  the  deceased  were  good.     There  was  an 
ordinance  of  the  city  of  Billings  in  force  at  the  time  declar- 
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ing  it  unlawful  to  move  trains  within  the  city  limits  at  a  rate 
of  speed  exceeding  six  miles  per  hour.  A  rule  of  the  defend- 
ant company,  introduced  in  evidence,  is  as  follows:  **(a)  All 
trains  must  approach  terminals,  the  ends  of  double  tracks,  junc- 
tions, railroad  crossings  at  grade,  and  drawbridges  prepared  to 
stop,  and  must  not  proceed  until  switches  or  signals  are  seen 
to  be  right,  or  the  track  seen  to  be  clear.  Where  required  by 
law,  all  trains  must  stop,  (e)  All  trains  must  approach  and 
pass  through  yards  under  full  control."  The  words  ** under  full 
control,''  as  used  in  this  rule,  are  understood  by  railroad  men 
to  mean  *' ready  to  stop  at  any  moment;  there  is  danger  ahead." 

The  complaint  alleges  that  the  deceased  was  upon  the  track 
in  the  performance  of  his  duties ;  that  his  presence  there  was  well 
known  to  the  defendant  Frost,  who  was  driving  the  engine  of 
the  passenger  train;  that  he,  through  gross  and  wanton  neg- 
ligence, failed  to  give  any  signal  of  the  train's  approach;  that 
through  his  gross  and  wanton  negligence  he  was  running  at  an 
unlawful  and  dangerous  rate  of  speed;  that  because  of  these 
gross  and  wanton  acts  of  negligence  he  failed  to  stop  the  train, 
and  thus  prevent  the  accident;  and  hence  that  the  death  of  the 
deceased  was  due  to  the  gross  and  wanton  negligence  of  the  de- 
fendants. The  defendants  allege  that  the  death  of  the  deceased 
was  due  Jto  his  own  negligence.  The  trial  of  the  issues  resulted 
as  above  stated.  The  principal  questions  presented  for  decision 
are  two:  (1)  Was  the  deceased,  as  a  matter  of  law,  guilty  of 
contributory  negligence  f  (2)  Is  contributory  negligence  a  bar 
to  recovery  in  this  caset 

1.  The  first  of  these  questions  must,  we  think,  be  answered  in 
the  aflSrmative.  But  one  legitimate  inference  can  be  drawn  from 
the  facts  stated.  The  deceased  was  a  man  of  experience — so 
much  so  that  he  had  been  put  in  charge  of  a  train.  He  had 
been  in  and  out  of  these  yards  many  times  during  the  preced- 
ing eight  months,  and  must  be  presumed  to  have  been  acquainted, 
not  only  with  the  hazardous  character  of  his  employment  gen- 
erally, but  also  with  the  special  dangers  to  be  encountered  there ; 
for  he  had  performed  the  same  duties  there  at  least  fifty  times 
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during  these  months.  Several  switch  engines  were  at  work  and 
the  noise  from  them  tended  necessarily,  as  he  knew,  to  obscure 
more  or  less  the  signals  and  noise  of  the  east-bound  train,  which 
he  momentarily  expected  to  arrive.  So  far  as  the  proof  shows, 
he  could  have  checked  his  train  as  well  after  the  arrival  of 
train  6.  With  this  experience  and  knowledge,  he  left  the  ca- 
boose of  his  train  at  a  time  when  there  was  no  pressing  neces- 
sity or  emergency  calling  him,  got  upon  the  track  upon  which 
the  train  was  expected,  the  most  perilous  position  he  could  have 
assumed,  and  proceeded  in  the  opposite  direction  to  check  his 
train,  allowing  himself  to  become  so  absorbed  in  his  task  as  to 
be  apparently  entirely  oblivious  of  his  surroundings.  The  track 
was  clear  behind  him  for  a  long  distance.  He  did  not  turn 
to  look,  nor  did  he  notice  the  sound  of  ihe  whistle  as  the  train 
approached,  a  fact  which  emphasizes  his  inattention.  He  had 
ample  time  to  step  off  the  track  no  matter  what  the  rate  of  speed 
.was  at  which  the  train  approached,  or  whether  it  was  running 
in  violation  of  the  rule  or  the  ordinance  or  not.  The  slightest 
attention  would  have  prevented  the  collision.  Assuming  that 
he  would  ordinarily  have  had  a  right  to  proceed  between  the 
rails  as  he  did,  instead  of  upon  the  vacant  space  between  the 
tracks,  this  did  not  excuse  him  from-  the  exercise  of  at  least 
ordinary  care  and  diligence  to  preserve  his  own  safety.  A 
railway  track,  known  to  be  constantly  in  use,  is  itself  a  warn- 
ing of  danger.  It  is  the  duty  of  one  attempting  to  cross  it  to 
look  and  listen.  Failure  to  use  this  precaution  is  such  con- 
tributory negligence  as  to  preclude  recovery  for  an  injury  in- 
flicted by  a  passing  train.  (Hunter  v.  Montana  Central  Ey. 
Co.,  22  Mont.  525,  57  Pac.  140 ;*Bailroad  Co.  v.  Houston,  95 
TI.  S.  697,  24  L.  Ed.  542 ;  Elliott  v.  Chicago,  M.  &  St,  P.  Ry.  Co., 
150  U.  S.  245,  14  Sup.  Ct.  85,  37  L.  Ed.  1068.)  With  greater 
reason  does  the  principle  apply  to  one  who  goes  upon  the  track 
and  travels  laterally  along  it  {Kenna  v.  Central  Pac.  R.  R.  Co., 
101  Cal.  26,  35  Pac.  332),  especially  so  if  he  knows  that  a  train 
is  momentarily  expected. 
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While  the  rule  stated  by  these  cases  may  not  be  applied  strictly 
to  the  employees  of  a  railway  company  who,  in  the  discharge  of 
their  duties,  are  expected  or  required  to  be  upon  or  near  the- 
track,  yet  to  say  that  it  has  no  application  would  be  equivalent 
to  an  unqualified  statement  of  a  rule  that  would  in  all  casea 
absolve  the  employees  from  using  ordinary  care  for  their  own 
safety.  They  have  a  right  to  rely  to  some  extent  upon  the  per- 
sons in  charge  of  moving  trains  to  give  the  proper  signals  and 
to  take  proper  precautions  to  prevent  accidents,  but  they  have 
no  right  to  rely  wholly  upon  them,  but  must  use  due  care  to- 
avoid  danger.  And  that  this  rule  is  applied  with  more  or  lesa 
strictness,  in  view  of  the  circumstances  of  the  particular  case, 
is  shown  by  the  decisions  of  th*e  courts  generally.  {Keefe  v^ 
Chicago  &  N.  W.  Ry.  Co,,  92  Iowa,  182,  54  Am.  St.  Rep.  542,. 
60  N.  W.  503;  CahiU  v.  Chicago  &  A.  Ry.  Co.,  205  Mo.  393,. 
103  S.  W.  532 ;  St.  Jean  v.  Boston  6s  M.  R.  Co.,  170  Mass.  213,. 
48  N.  E.  1088;  Wilier  v.  Wiacomin  Central  Ry.  Co.,  86  Wis. 
535,  57  N.  W.  356 ;  Collins  v.  Burlington,  C.  R.  dt  N.  Ry.  Co.,. 
83  Iowa,  346,  49  N.  W.  848 ;  CarUon  v.  Cincinnati,  8.  &  M.  R. 
Co.,  120  Mich.  481,  79  N.  W.  688 ;  Chicago,  B.  &  Q.  Ry.  Co.  v. 
Yost,  56  Neb.  439,  76  N.  W.  901;  Brady  v.  New  York,  N.  H. 

6  H.  R.  R.  Co.,  20  R.  I.  338,  39  Atl.  186;  Harrison  v.  Texas 
Pac.  Ry.  Co.  (Tex.  Civ.  App.),  31  S.  W.  242;  Aerkfetz  v.  Hum- 
phreys, 145  U.  S.  418,  12  Sup.  Ct.  835,  36  L.  Ed.  758;  Elliott 
V.  Chicago  Ry.  Co.,  150  U.  S.  245,  14  Sup.  Ct.  85,  37  L.  Ed. 
1068 ;  Dyerson  v.  Union  Pac.  R.  Co.,  74  Kan.  528,  87  Pac.  680, 

7  L.  R.  A.,  n.  s.,  132;  Buckmaster  v;  Chicago,  dk  N.  N.  W.  R.. 
Ry.  Co.,  108  Wis.  353,  84  N.  W.  845;  Sours  y.  Great  Northern 
Ry.  Co.,  84  Minn.  230,  87  N.  W.  766 ;  Sharp  v.  Missouri  Ry.  Co., 
161  Mo.  214,  61  S.  W.  829.)  The  rule  is  a  just  one,  and  is 
necessary  to  the  successful  operation  of  railways.  Otherwise 
the  employee  would  be  excused  entirely  from  the  use  of  his 
faculties,  and  the  necessity  cast  upon  the  employer  to  provide 
for  his  safety  would  make  him  practically  an  insurer. 

2.  But  it  is  not  an  invariable  rule  that,  where  one  through 
his  own  negligence  puts  himself  in  a  place  of  danger,  he  is  for 
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this  reason  alone,  as  a  matter  of  law,  denied  recovery  for  in- 
juries inflicted  by  another.  The  general  rule  that  one's  own 
negligence  in  such  case  precludes  recovery  is  subject  to  the 
qualification  that,  where  the  defendant  has  discovered,  or  should 
have  discovered,  the  peril  of  the  plaintiff's  or  deceased's  posi- 
tion, and  it  is  apparent  that  he  cannot  escape  therefrom  or  for 
any  reason  does  not  make  an  effort  to  do  so,  the  duty  becomes 
imperative  for  the  defendant  to  use  all  reasonable  care  to  avoid 
the  injury;  and,  if  this  is  not  done,  he  becomes  liable,  notwith- 
standing the  negligence  of  the  injured  party.  And  this  is  true, 
not  only  as  to  technical  trespassers  upon  a  railway  track  in  the 
way  of  passing  trains,  but  also  as  to  employees  who  may 
become  so  absorbed  in  the  performance  of  their  duties  that  they 
do  not  observe  signals.  In  no  case  may  the  railway  company, 
after  the  peril  becomes  apparent  to  those  in  charge  of  a  train, 
and  especially  so  after  it  is  obvious  that  the  danger  is  not  appre- 
ciated by  the  person  in  the  perilous  situation,  omit  any  reason- 
able effort  to  stop  the  train  and  prevent  injury.  On  this  sub- 
ject it  is  said  by  Mr.  Thompson  in  his  work  on  Negligence:  "It 
must  be  kept  in  mind  that  this  obligation  of  care  and  effort 
does  not  necessarily  commence  at  the  time  when  the  men  who  are 
driving  the  train  see  the  trespasser  on  the  track,  for  he  may  be 
a  mile  away,  and  in  no  immediate  danger.  It  arises  at  the  mo- 
ment when  he  is  seen  to  be  in  a  perilous  situation.  Then,  but 
not  until  then,  the  effort  to  stop  the  train  must  commence.  In 
fact,  the  language  of  most  of  the  decisions  which  speak  upon 
this  question  speak  of  the  obligation  of  care  and  effort  in  favor 
of  the  trespasser  as  arising  at  the  point  of  time  when  his  perilous 
situation  is  discovered  or  is  known.  They  must  have  become 
aware  both  of  his  presence  and  his  peril.  When  this  condition 
arises,  their  obligation  of  care  and  effort  to  avert  injuring  him 
is  exactly  the  same  as  though  he  were  lawfully  upon  the  track. 
Where  those  who  are  driving  the  train  fail  in  the  discharge  of 
this  duty  after  discovering  the  perilous  situation  of  the  tres- 
passer, his  contributory  negligence  in  getting  himself  into  the 
dangerous  situation  is  eliminated  from  the  case.    •    ♦    •    This 
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duty  is  stronger  and  clearer  in  regard  to  employees  working 
upon  the  track,  because  they  are  rightfully  there,  and  their 
presence  is  always  to  be  anticipated  by  the  engineer,  and  he  is 
consequently  bound,  in  the  exercise  of  reasonable  care,  to  give 
them  signals  of  the  approach  of  his  train.  Their  position,  on  the 
other  hand,  is  that  of  men  absorbed  in  their  work,  entitled  to 
presume  that  the  signals  will  be  given.  Moreover,  if,  by  reason 
of  being  absorbed  in  their  work,  they  fail  to  heed  the  signals, 
the  law  will  extend  some  indulgence  to  their  negligence,  and  will 
not  exonerate  the  company  if  the  engineer,  seeing  that  they 
did  not  heed  the  signals  and  attempt  to  leave  the  track,  fails 
to  make  any  effort  to  stop  his  train  if  there  is  time  to  do  so, 
so  as  to  avoid  injuring  them.''  (2  Thompson  on  Negligence,  sec. 
1735.)  And,  as  pointed  out  by  this  author,  it  is  frequently  a 
question  of  fact  as  to  whether  the  railway  compkny  has  observed 
all  the  required  precautions. 

There  are  many  cases  in  the  books  where  it  has  been  held  upon 
conditions  very  similar  to  those  shown  in  this  case,  that  the 
negligence  of  the  employee  as  a  matter  of  law  precludes  a  re- 
covery; but  we  are  of  the  opinion  that  the  facts  stated  here 
made  a  case  for  the  jury.  The  train  was  running  at  an  extraor- 
dinary and  illegal  rate  of  speed,  and  does  not  appear  to  have 
been  under  full  control  as  required  by  the  rule.  Even  so,  it 
could  have  been  stopped  within  three  hundred  feet.  The  de- 
ceased was  apparently  busy  checking  his  train,  and  so  completely 
absorbed  in  his  task  that  he  was  unconscious  of  his  peril.  The 
engineer  evidently  saw  him,  for  the  evidence  tends  to  show  that 
he  sounded  the  whistle.  If  this  was  done  while  the  train  was 
near  the  caboose,  he  had  more  than  twice  the  distance  necessary 
to  stop  the  train.  If  it  was  not  done  until  he  was  within 
a  rail  and  a  half  of  the  deceased,  and  while  going  at  the  rate 
of  thirty  miles  an  hour,  this  precaution  would  seem  to  have 
been  entirely  ineffectual  and  useless,  for  the  deceased  was  still 
so  absorbed  in  his  work  that  he  did  not  notice  it,  and,  if  he  had 
done  so,  had  then  less  than  three  seconds  to  get  out  of  the  way ; 
whereas,  if  the  engineer  had  been  obeying  the  ordinance  and 
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had  his  train  under  full  control,  it  could  have  been  brought 
to  a  standstill  within  six  feet.  Prima  facie,  the  facts  give  room 
for  an  inference  of  reckless  and  wanton  negligence,  justifying 
a  recovery  in  the  absence  of  countervailing  evidence. 

Such  is  the  variety  of  incident  entering  into  each  case  that 
it  is  difficult  to  find  any  two  alike,  and  each  must  be  determined 
by  its  own  facts  and  circumstances.  The  following,  however, 
are  more  or  less  in  point,  to  the  eflPect  that  a  trial  court  may 
not,  under  such  circumstances,  conclude  as  a  matter  of  law 
that  the  defendant  had  discharged  itself  from  liability  by  ob- 
serving all  the  precautions  which  the  emergency  required: 
Riley  v.  Northern  Pac.  Ry,  Co.,  36  Mont.  545,  93  Pac.  948; 
Louisville  i&  N.  R.  Co.  v.  Morlay,  86  Fed.  240,  30  C.  C.  A.  6 ; 
Bouwmeesier  v.  Grand  R.  &  I.  R.  Co.,  63  Mich.  557,  30  N.  W. 
337 ;  Kelley  v.  Chicago  B.  &  Q.  R.  Co.,  118  Iowa,  387,  92  N.  W. 
45 ;  Louisville  &  N.  R.  Co.  v.  Trammell,  93  Ala.  350,  9  South. 
870 ;  Watts  V.  Richmond  &  D.  R.  Co.,  89  Ga.  277,  15  S.  E.  365 ; 
Kansas  &  Ark.  F.  Ry,  Co.  v.  Fitzhugh,  61  Ark.  341,  54  Am.  St. 
Bep.  211,  33  S.  W.  960 ;  St.  Louis  8.  W.  Ry,  Co.  v.  Bishop,  14 
Tex.  Civ.  App.  504,  37  S.  W.  764 ;  Erickson  v.  St.  Paul  &  D.  R. 
Co.,  41  Minn.  500,  43  N.  W.  332,  5  L.  R.  A.  786.  In  this  last 
case  the  court,  in  considering  the  question  here  presented,  said: 
''The  court,  at  the  request  of  plaintiff,  charged  the  jury:  *If 
the  engineer  or  person  in  charge  of  the  train  which  struck  plain- 
tiff, in  approaching  him  there  at  work,  saw  him  there  at  work  in 
a  dangerous  position  close  to  the  track,  and  that  he  made  no  at- 
tempt to  avoid  the  approaching  train,  it  was  his  duty,  not  only 
to  warn  plaintiff  by  the  usual  signal,  but  also,  if  there  was  time 
enough,  to  stop  the  train,  then  not  stopping  the  train  was  negli- 
gence, and  under  those  circumstances  it  is  no  defense  to  say 
that  plaintiff  was  guilty  of  contributory  negligence. '  Of  course, 
the  mere  fact  that  the  engineer  failed  to  stop  the  train  after  he 
saw  the  plaintiff,  even  if  there  was  time  to  do  so,  would  not 
render  the  defendant  liable,  provided  the  proper  signals  of 
warning  had  been  given.  The  employees  of  the  company  would 
have  a  right  to  presume  that  the  men  had  the  faculties  to  appre- 
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ciate  the  danger  of  their  situation,  and,  upon  hearing  the  signal, 
would  use  them  accordingly.  But  no  degree  of  negligence  on 
the  part  of  a  man  would  justify  an  engineer  in  running  over  him. 
Hence,  if,  after  giving  the  proper  signal,  the  engineer  sees  that 
a  person  in  a  position  of  imminent  danger  does  not  hear  or  com- 
prehend the  signals,  and  hence  is  making  no  effort  to  escape, 
it  is  his  duty  to  stop  his  train  if  there  is  still  time  to  do  so 
before  running  over  him.  Not  to  do  so  would  be  a  willful  and 
wanton  act,  against  which  no  amount  of  negligence  on  part  of 
the  person  injured  would  be  a  defense." 

We  do  not  desire  to  be  understood  as  saying  that,  upon  the 
evidence  submitted  in  this  case,  it  was  the  duty  of  the  engineer 
to  stop  the  train.  We  do  wish  to  be  understood,  however,  as 
holding  that  the  defendants  were  guilty  of  gross  negligence  in 
running  the  train  as  they  did,  in  violation  of  the  ordinance; 
and  that,  taking  into  consideration  this  fact,  together  with  the 
other  facts  admitted  to  be  established  by  the  evidence,  it  was  not 
the  province  of  the  court  to  determine  as  a  matter  of  law 
whether  the  defendants  by  the  exercise  of  reasonable  care  could 
have  stopped  it  and  saved  the  deceased's  life.  This  phase  of  the 
case  should  have  been  submitted  to  the  jury  under  proper  in- 
structions. 

3.  Three  questions  have  been  submitted  touching  the  action 
of  the  court  in  excluding  evidence: 

(a)  Plaintiff  sought  to  show  that  the  deceased,  in  proceed- 
ing along  the  track  to  check  his  train,  adopted  the  course  cus- 
tomarily pursued  in  railroad  yards  generally.  The  court  ad- 
mitted the  evidence  as  to  the  custom  in  the  Billings  yard,  but  ex- 
cluded that  tending  to  show  that  it  was  the  same  as  in  yards 
elsewhere.  Under  the  view  we  have  taken  of  this  case,  there 
was  no  error  in  the  ruling.  We  have  concluded  that  the  deceased 
was  guilty  of  negligence  in  becoming  so  entirely  absorbed  in  his 
duties  as  to  fail  to  observe  his  surroundings.  The  evidence  as  to 
custom  had  no  tendency  to  rebut  the  presumption  of  negligence 
arising  from  this  fact.  If  there  were  any  ground  in  the  evi- 
dence for  an  inference  that  the  deceased  would  not  have  been 
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killed  but  for  his  inattention,  and  it  were  a  question  merely 
as  to  the  course  pursued  by  him,  the  evidence  would  have  been 
competent  to  overcome  and  rebut  any  possible  inference  of  neg- 
ligence which  might  have  been  drawn  from  the  fact  that  he  was 
killed  because  he  chose  to  walk  along  the  track.  Where  the  act 
resulting  in  the  injury  is  not  negligence  per  se,  it  is  competent 
to  show  that  other  persons  experienced  in  the  same  business, 
under  similar  circumstances,  pursued  the  same  course.  {Prosser 
V.  Montana  Central  B.  B,  Co.,  17  Mont.  372,  43  Pac.  81,  30  L. 
R.  A.  814;  Labatt  on  Master  and  Servant,  sec.  353.)  Such  evi- 
dence cannot  avail,  however,  where  the  injury  has  no  connection 
with  the  course  of  action  adopted. 

(b)  In  this  connection,  an  employee  of  the  Northern  Pacific 
Railway  Company  was  asked  what  he  knew  of  any  effort  at 
any  time  by  the  authorities  of  the  company  to  prevent  the  check- 
ing of  trains  in  the  manner  pursued  by  the  deceased.  He  was 
not  permitted  to  answer.  This  was  an  effort  to  show  that  the 
company  acquiesced  in,  or  tacitly  approved,  the  custom  pursued, 
and  was  therefore  estopped  to  claim  that  the  deceased  was  negli- 
gent in  observing  it.  If  observance  of  the  custom  did  not  itself 
involve  negligence  on  the  part  of  the  deceased,  it  was  not  ma- 
terial whether  the  company  acquiesced  in  it  or  not.  If  it  did, 
the  deceased  could  not  justify  or  excuse  his  conduct  because  of 
the  passive  acquiescence  of  the  defendant;  for,  though  the  de- 
fendant company  was  negligent,  this  negligence  could  not  ex- 
cuse negligence  on  the  part  of  the  deceased.  The  evidence  was 
properly  excluded. 

(c)  Evidence  was  also  excluded  which  tended  to  show  that 
at  times  the  space  of  ten  feet  between  the  main  and  repair  * 
tracks  was  obstructed  so  that  it  could  not  be  used  as  a  passage- 
way, to  furnish  ground  for  an  inference  that  it  was  so  obstructed 
on  the  day  of  the  accident  and  could  not  have  been  used  by 
the  deceased.  This  was  properly  excluded.  It  had  no  tendency 
to  establish  the  fact  that  the  space  in  question  was  so  obstructed 
on  the  day  of  the  accident  that  it  could  not  have  been  used. 
The  fact  that  a  space  is  sometimes  obstructed  is  no  proof  of  the 
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fact  that  it  is  always  obstructed,  or  that  it  is  obstructed  at  any 
particular  time. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the 
cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Justice  Holloway   and  Mb.  Justice  Smith   concur. 
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Water  Bights — ^Evidence — Sufficiency — ^Findings — Witnesses — Credibility. 

1.  Held,  in  an  action  to  quiet  title  to  an  iilterest  in  an  irrigation 
ditch,  that,  after  eliminating  the  testimony  of  the  only  witness  for 
defendant  who,  by  reason  of  glaring  inconsistencies  therein,  was  not 
entitled  to  any  credence  whatever,  the  evidence  was  sufficient  to  sup- 
port a  finding  that  plaintiff's  grantor  had  not  conveyed  the  interest 
in  question  to  another  prior  to  conveyance  to  plaintiff. 

Evidence — Proof — ^Witnesses — Credibility. 

2.  In  order  for  the  direct  evidence  of  one  witness  to  be  sufficient 
to  prove  a  fact,  the  witness  must  be  one  who  is  entitled  to  full  credit. 

Witnesses — Credibility — Question  for  Jury. 

3.  The  jury,  in  the  first  instance,  are  the  exclusive  judges  of  the 
credibility  of  a  witness  and  of  the  weight  to  be  given  to  his  testi- 
mony. 

Same — Credibility — Trial  Court — ^Review. 

4.  A  trial  judge,  who  sees  a  witness  and  observes  his  demeanor  while 
on  the  stand  is  in  a  better  situation  to  determine  his  credibility  than 
are  the  justices  of  the  supreme  court  from  an  inspection  of  the  rec- 
ord on  appeal. 

New  Trial — ^Discretion — ^Review. 

5.  A  motion  for  a  new  trial  is  addressed  to  the  sound  legal  discretion 
of  the  trial  court,  which,  in  the  absence  of  a  dear  showing  of  abuse, 
will  not  be  interfered  with  on  appeaL 

Appeal  from  District   Court,  Carbon  County;  Sydney  Fox^ 
Judge. 
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Suit  by  Ellen  E.  Bowen  against  Malinda  M.  Webb  to  quiet 
title  to  an  irrigation  ditch.  From  a  decree  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Mr,  Harry  A.  Oroves,  and  Mr.  W.  F.  Meyer,  for  Appellant* 

I 
Mr.  Oeo.  W.  Piersan,  for  Bespondent. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Prior  to  1903  Ellen  E.  Bowen  owned  certain  land  in  Carbon 
county  which  required  irrigation  for  its  successful  cultivation 
An  irrigating  ditch  had  previously  been  constructed  from  Pish 
tail  creek,  called  sometimes  the  ** Chambers  ditch,"  and  foi 
brevity  that  designation  is  adopted  here.  This  ditch  led  to  the 
Bowen  land.  In  June,  1903,  a  dispute  having  arisen  between 
Mrs.  Bowen  and  Samuel  Webb  respecting  the  ownership  of  this 
ditch,  a  contract  was  entered  into  between  them  by  the  terms  of 
which  Samuel  Webb  agreed  to  convey  his  interest  in  the  ditch  to 
Mrs.  Bowen,  upon  certain  conditions  being  fulfilled  by  the  latter. 
In  January,  1904,  Mrs.  Bowen  commenced  an  action  in  the 
district  court  of  Carbon  county  against  Samuel  Webb  to  compel 
specific  performance  of  the  contract  of  June,  1903.  Such  pro- 
ceedings were  had  that  a  decree  in  favor  of  Mrs.  Bowen  was  en- 
tered, from  which  Webb  appealed  to  this  court.  The  decree  was 
affirmed.  (Bowen  v.  Webb,  34  Mont.  61,  84  Pac.  739.)  In  pur- 
suance of  the  decree,  Samuel  Webb  duly  conveyed  his  interest 
in  the  ditch  to  Mrs.  Bowen  conformably  with  the  contract  of 
June,  1903.  Thereafter  Malinda  M.  Webb,  the  wife  of  Samuel 
Webb,  having  asserted  that  she  owned  an  interest  in  the  ditch, 
and  a  controversy  respecting  the  matter  having  arisen  between 
her  and  Mrs.  Bowen,  the  latter  in  January,  1907,  commenced 
this  action  to  quiet  title. 

The  complaint  alleges  that  one  Harris  owns  a  one-half  in- 
terest in  the  Chambers  ditch  from  the  point  where  it  taps  Fish- 
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tail  creek  to  a  point  at  or  near  the  Harris  raneh,  and  that  the 
remaining  portion  of  the  ditch  is  owned  by  the  plaintiff,  Mrs. 
Bowen.  In  other  respects  the  complaint  is  in  the  usual  form, 
and  prays  that  the  defendant  be  rei^uired  to  set  forth  the  nature 
of  her  claim,  in  order  that  the  same  may  be  determined  by  the 
court.  Malinda  M.  Webb  appeared  by  answer,  in  which  she 
denied  that  the  plaintiff,  Mrs.  Bowen,  ever  had  any  interest 
in  the  Chambers  ditch,  or  in  any  portion  of  it,  and  alleged  that 
she,  Malinda  M.  Webb,  owned  all  that  portion  of  the  Cham- 
bers ditch,  except  the  Harris  interest. 

In  support  of  the  allegations  of  her  complaint  the  plaintiff 
offered  testimony  tending  to  show  that  Samuel  Webb  originally 
owned  the  interest  claimed  by  her.  She  then  offered  in  evidence 
the  deed  from  Webb  to  her,  made  pursuant  to  the  decree  for 
specific  performance.  Other  testimony  was  offered,  which  need 
not  be  recited.  The  defendant,  Malinda  M.  Webb,  then  sought 
to  show  that  in  November,  1903,  Samuel  Webb  had  conveyed 
his  interest  in  the  ditch  to  one  William  Donahue,  and  that  in 
December,  1903,  Donahue  had  conveyed  the  same  interest  to 
Malinda  M.  Webb.  The  case  was  tried  to  the  court  sitting  with 
a  jury.  A  number  of  the  special  interrogatories  were  submitted 
to  the  jury  and  answered,  and  thereafter,  with  slight  modifica- 
tions, these  special  findings  were  adopted  by  the  court,  and  a 
decree  rendered  and  entered  in  favor  of  the  plaintiff  for  the 
relief  for  which  she  prayed.  From  that  judgment  or  decree, 
and  from  an  order  denying  her  a  new  trial,  the  defendant, 
Malinda  M.  Webb,  appeals. 

Appellant's  counsel  make  several  assignments  of  error,  but 
<mly  a  few  of  them  need  be  noticed  in  detail.  As  approved  by 
the  court,  findings  10,  14,  15  and  17  are  as  follows: 

"Interrogatory  No.  10:  If  you  believe  William  A.  Donahue 
acquired  any  interest  in  the  ditch  in  question  from  Samuel 
Webb,  when,  if  at  all,  was  such  transfer  made,  and  what  in- 
terest, if  any,  was  conveyed!  Answer:  No  interest  acquired. 
No  interest  transferred.    No  interest  conveyed.'' 

Moni.,  VoL  17— tl 
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•'Interrogatory  No.  14:  If  you  say,  in  response  to  interroga- 
tories Nos.  12  and  13,  that  Samuel  Webb  built  one-half  of  the 
upper  part  of  the  ditch  in  controversy  and  all  of  the  other 
portion,  did  he  sell  the  same  to  William  Donahue,  and,  if  so, 
at  what  time  did  he  sell  it  to  Donahue t    Answer:  Didn't  sell. 

''Interrogatory  No.  15:  Did  Donahue  sell  the  ditch  in  contro- 
versy to  the  defendant,  Malinda  M.  Webb?  Answer:  William 
A.  Donahue  did  not  convey  to  Malinda  M.  Webb  any  portion 
of  the  ditch  in  question,  but  attempted  to  do  so  in  November, 
1903." 

"Interrogatory  No.  17:  Who  is  now  the  owner  of  the  ditch 
and  ditch  interests  described  in  the  plaintiff's  complaint  and 
claimed  by  the  defendant,  Malinda  M.  Webb,  in  her  answer  t 
Answer:  Mrs.  Ellen  E.  Bowen,  by  virtue  of  the  deed  by  Samuel 
Webb  and  Malinda  M.  Webb,  his  wife." 

It  is  said  that  there  is  not  any  evidence  to  support  any  of 
these  findings.  So  far  as  finding  17  is  concerned,  it  may  be 
remarked  that  there  is  abundance  of  evidence  to  support  it, 
provided  Samuel  Webb  did  not  transfer  his  interest  to  Donahue 
prior  to  the  time  he  executed  his  deed  to  Mrs.  Bowen;  and  we 
think  this  will  be  conceded  by  appellant.  Likewise  it  is  ap- 
parent that,  if  Donahue  did  not  acquire  title  to  the  ditch  from 
Samuel  Webb,  he  did  not  have  any  interest  to  convey  to  Mrs. 
Webb,  for  there  is  not  any  contention  that  Donahue  acquired 
an  interest  from  any  other  source;  and,  if  he  did  not  have  any 
interest  to  convey,  then  finding  No.  15  is  correct. 

But  the  principal  controversy  arises  over  findings  10  and  14. 
The  plaintiff  made  out  her  prima  facie  case,  and  it  then  devolved 
upon  defendant  to  show  that  she  had  some  claim  to  or  in- 
terest in  the  ditch  as  set  forth  in  her  answer.  The  testimony 
offered  in  her  behalf  discloses  that  she  relied  entirely  upon  a 
transfer  from  Samuel  Webb  to  Donahue  and  a  deed  from  Dona- 
hue to  herself  of  the  interest  which  she  claimed.  In  other  words, 
both  plaintiff  and  defendant  attempted  to  deraign  title  from 
Samuel  Webb.  The  only  testimony  offered  tending  to  show  a 
transfer  from  Samuel  Webb  to  Donahue  is  that  given  by  Samuel 
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Webb  himself.  He  testified  that  he  and  Chambers  constructed 
the  ditch  from  Fishtail  creek  to  a  point  at  or  near  the  Harris 
ranch,  and  that  he  constructed  the  remaining  portion  of  the  ditch 
himself;  that  he  entered  into  the  contract  of  June,  1903,  with 
Mrs.  Bowen,  but  that  thereafter,  in  November,  1903,  by  an  oral 
transfer  he  conveyed  to  Donahue  the  same  interest  which  he  had 
contracted  to  convey  to  Mrs.  Bowen.  He  says  that  there  was 
not  any  transfer  in  writing  at  all.  He  concludes  this  portion 
of  his  testimony  thus:  ''I  put  him  in  possession  of  the  ditch 
and  he  used  it.*'  Counsel  for  appellant  say  that  this  testimony 
is  uncontradicted,  and  in  a  certain  sense  this  is  true.  It  is  not 
contradicted  directly;  but,  according  to  Samuel  Webb's  testi- 
mony, Donahue  was  in  possession  of  the  ditch  and  using  it 
only  from  November,  1903,  to  December  of  the  same  year. 
There  is  not  any  attempted  explanation  of  the  use  which  Dona- 
hue could  have  made  of  an  irrigation  ditch  at  that  season  of  the 
year  in  this  country.  There  is  testimony,  however,  tending  to 
show  that  this  evidence,  given  by  Samuel  Webb,  is  not  true, 
in  that  it  tends  to  show  that  the  ditch  did  not  extend  to  Dona- 
hue's place,  or  nearer  than  a  quarter  of  a  mile  of  it.  Further- 
more, the  force  of  Samuel  Webb's  testimony  is  broken  by  the 
fact  that  in  February,  1904,  he  stated,  in  his  verified  answer 
in  the  suit  of  Mrs.  Bowen  against  himself,  that  he  was  then — 
February,  1904 — ^ready  to  convey  his  interest  in  the  ditch  to 
Mrs.  Bowen,  as  he  had  agreed  to  do  under  the  contract  of  June, 
1903,  whenever  she  performed  her  part  of  that  contract.  Cer- 
tainly this  allegation  implies,  at  least,  that  Samuel  Webb,  in 
February,  1904,  then  owned  the  same  interest  in  and  title  to  this 
ditch  which  he  had  in  June,  1903.  In  other  words,  it  tends 
to  show  that  he  had  not  conveyed  his  interest  to  Donahue,  or  to 
anyone  else,  prior  to  the  time  he  made  the  deed  to  Mrs.  Bowen. 
The  judge  of  the  trial  court  had  this  witness  before  him  upon 
the  trial  of  the  case,  had  the  testimony  of  the  witness  before 
him  on  the  motion  to  adopt  the  findings,  and  finally  had  to  re- 
view it  again  upon  motion  for  a  new  trial;  and  in  view  of  the 
inconsistencies  pointed  out  above  we  cannot  say  that  the  jury 
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and  the  trial  court  were  not  justified  in  concluding  that  Samuel 
Webb  was  not  a  witness  whose  testimony  was  entitled  to  any 
credence  whatever.  And  if  it  be  true  that  the  trial  court  so 
concluded,  then,  with  Samuel  Webb's  testimony  eliminated, 
there  is  a  failure  of  proof  of  any  transfer  to  Donahue  by  Samuel 
Webb,  or,  in  other  words,  a  failure  to  show  that  Donahue  ever 
acquired  any  interest  which  he  could  transfer  to  Mrs.  Webb. 

In  order  for  the  direct  evidence  of  one  witness  to  be  sufficient 
to  prove  a  fact,  the  witness  must  be  one  who  is  entitled  to  full 
credit  (Code  Civ.  Proc,  3120,  Revised  Codes,  sec.  7861) ;  and 
these  further  rules  of  law  are  also  to  be  borne  in  mind :  (1)  That 
the  jury,  in  the  first  instance,  were  the  exclusive  judges  of  the 
credibility  of  the  witness  Samuel  Webb,  and  of  the  weight  to  be 
given  to  his  testimony  (Code  Civ.  Proc.,  see.  3390,  Revised  Codes, 
sec.  8028) ;  (2)  the  judge  of  the  trial  court,  who  saw  this  wit- 
ness on  the  stand  and  observed  his  demeanor,  was  in  a  much 
better  situation  than  are  the  members  of  this  court  to  determine 
his  credibility  {White  v.  Barling,  36  Mont.  413,  93  Pac.  348; 
Walsh  V.  Conrad,  35  Mont.  68,  88  Pac.  655,  and  cases  cited) ; 
and  (3)  the  motion  for  a  new  trial  was  addressed  to  the  sound 
discretion  of  the  trial  court,  and  in  the  absence  of  a  clear  show- 
ing of  abuse  of  such  discretion,  this  court  will  not  interfere. 
{Foumier  v.  Coudert,  34  Mont.  484,  87  Pac.  455 ;  Case  v.  Kramer, 
34  Mont.  142,  85  Pac.  878.)  The  trial  court  had  two  opportuni- 
ties to  change  finding  No.  10  and  declined  to  do  so.  In  view 
of  these  facts,  we  certainly  cannot  say  that  the  trial  court  abused 
its  discretion  in  refusing  a  new  trial. 

This  appears  to  dispose  of  the  case  so  effectually  that  a  con- 
sideration of  the  other  questions  discussed  is  unnecessary.  The 
judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Jubtioe  Smith  con- 
cur. 

Rehearing  denied  November  28,  1908. 
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STATE  EX  REL.  McLEAN,  Rblatrix,  v.  DISTEICT  COUBT 

ST  AL.,  Respondents. 

(No.  2,589.) 
(Submitted  Oetober  6,  1908.    Decided  October  24,  1908.) 

[97  Pac.  841.] 

Contempt — Disobedience  of  Order  of  Court — Inability  to  Com- 
ply — Defense — Supervisory  Control. 

Gontempt — Disobedience  of  Order  of  Court — Inabilitj  to  Comply — ^Defense. 

1.  Inability  to  comply  with  an  order  of  court  brought  about  by  the 
act  of  the  person  himself,  though  not  from  evil  motives  or  with  the 
intention  to  evade  the  order,  is  a  good  defense  to  a  charge  of  con- 
tempt. 

Same — Supervisory  Control. 

2.  Belatrix  had  judgment  in  the  district  court  declaring  her  entitled 
to  a  sum  of  money  deposited  with  the  clerk  of  court  and  directing 
payment  to  her.  After  the  money  had  been  paid  over,  a  motion  to 
set  aside  the  judgment  was  made  and  an  order  sought  directing  relatriz 
to  return  the  money  to  the  clerk.  Notice  of  this  motion  was  served 
upon  her  attorneys,  but  she  had  no  personal  knowledge  of  its  pendency 
until  four  days  after  the  making  of  it.  Immediately  after  rendition 
of  judgment,  and  on  the  same  day,  she  paid  her  attorneys'  fees, 
and  on  the  following  day,  and  before  notice  of  the  motion  referred 
to  above,  expended  the  balance  of  the  money  in  liquidation  of  out- 
standing indebtednees.  In  doing  so  she  acted  in  good  faith  and  bad 
no  reason  to  anticipate  further  action  in  the  cause.  She  had  no  other 
means,  nor  property  of  any  kind  upon  which  to  secure  a  loan  in  or- 
der to  comply  with  an  order  made  about  two  weeks  thereafter,  com- 
manding her  to  return  the  money  to  the  clerk.  Held,  on  application 
for  writ  of  supervisory  eontrol,  under  the  rule  set  forth  in  para- 
graph 1  above,  that  her  failure  to  obey  the  order  of  the  court  did  not 
constitute  a  contempt. 

Supervisory  control  by  the  state,  on  the  relation  of  Winni- 
fred  A.  McLean,  against  the  district  court  of  the  second  judicial 
district  in  and  for  Silver  Bow  county  and  the  judges  thereof, 
to  annul  a  judgment.    Judgment  annulled. 

Mr.  W.  F.  Davis,  and  Mr.  A.  J.  Rosier,  for  Belatrix 

Messrs.  Breen  dk  HogevoU,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Supervisory  controL  The  purpose  of  this  application  is  to 
procure  an  order  of  this  court  annulling  a  judgment  of  the  dis- 
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trict  court  of  Silver  Bow  county,  made  and  entered  on  July  6, 
1908,  whereby  the  relatrix  was  sentenced  to  pay  a  fine  of  $100, 
and  to  undergo  imprisonment  for  two  days  for  an  alleged  con- 
tempt. 

The  affidavit  embodying  the  charge  made  in  the  district  court 
alleges,  in  substance,  that  the  relatrix  had  willfully  and  inten- 
tionally failed  and  refused  to  obey  an  order  made  and  entered 
in  that  court  on  May  25,  1908,  by  which  she  had  been  required 
to  deposit  with  the  clerk  certain  money  which  had  been  paid 
to  her  by  the  clerk  under  a  judgment  made  and  entered  on 
May  7,  1908,  and  which  had  thereafter,  on  May  25,  1908,  been 
vacated  and  set  aside.  A  brief  history  of  the  proceedings  lead- 
ing up  to  the  judgment  complained  of  is  the  following:  In 
January,  1908,  the  relatrix  brought  an  action  against  the  New 
York  Life  Insurance  Company  to  recover  a  judgment  upon  two 
insurance  policies  effected  by  the  company  upon  the  life  of 
one  Patrick  H.  McGuire,  in  which  the  relatrix  was  named  as  the 
beneficiary.  The  company  admitted  the  death  of  McGuire  and 
its  liability  to  pay,  but  presented  an  application  to  the  court, 
from  which  it  appeared  that  an  action  had  been  instituted 
against  it  by  one  Hannah  Moran,  in  her  own  right  as  heir  of 
McGuire  and  as  administratrix  upon  his  estate,  in  the  court  of 
common  pl6as  in  the  county  of  Lackawanna,  Pennsylvania, 
claiming  title  to  the  amount  due  on  the  policies,  and  asked 
for  an  order  permitting  it  to  pay  the  amount  into  court,  and 
substituting  Hannah  Moran  in  both  her  capacities  as  defendant 
in  its  stead.  The  order  was  made,  and  the  money,  $1,021.32, 
was  paid  to  the  clerk.  Thereafter  such  proceedings  were  had 
in  the  cause  that  on  May  7,  1908,  a  judgment  was  rendered 
and  entered  therein  declaring  relatrix  entitled  to  the  money 
and  directing  it  to  be  paid  to  her,  which  was  done.  On  the 
following  day  counsel  for  Hannah  Moran  moved  the  court  to 
vacate  and  set  aside  this  judgment  on  grounds  not  necessary 
to  detail  here,  and  for  an  order  directing  the  relatrix  to  return 
to  the  clerk  the  amount  so  paid  to  her.  Notice  of  this  motion 
was  served  upon  Messrs.  Davies  &  Rosier,  who  had  been  acting 
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as  attorneys  for  relatrix  in  the  action  on  the  policies.  Belatrix 
had  no  personal  notice  of  its  pendency  until  May  11.  A  hear- 
ing was  had  upon  the  motion  on  May  13,  but  it  was  not  deter- 
mined until  May  25,  and  then  with  the  result  that  the  judg- 
ment was  vacated  and  the  relatrix  directed  to  deposit  the  money 
with  the  clerk.  Having  failed  to  do  this,  she  was  charged  with 
a  willful  and  intentional  violation  of  the  order,  as  stated,  and, 
upon  a  hearing  upon  an  order  to  show  cause,  was  convicted. 

The  contention  now  made  is  that  the  evidence  is  insufificient 
to  sustain  the  conviction.  The  only  evidence  heard  was  that 
of  the  relatrix  herself,  and  her  statement  is  not  controverted. 
She  earns  a  livelihood  by  conducting  a  boarding-house  in  the 
city  of  Butte,  incidentally  furnishing  lodging  for  two  or  three 
of  her  boarders.  So  far  as  appears,  she  has  no  real  nor  personal 
property  of  any  value.  During  the  preceding  winter  she  could 
not  meet  her  current  accounts,  and  thus  became  indebted  to  var- 
ious persons  for  fuel  and  other  supplies  to  the  amount  of  about 
$1,000.  She  had  promised  to  pay  certain  of  these  creditors  out 
of  the  money  she  expected  to  receive  from  the  insurance  company, 
having  in^ne  or  two  instances  secured  additional  credit  on  thp 
faith  of  such  a  promise.  When  the  judgment  was  entered  in 
her  favor  and  the  money  was  paid  to  her  on  May  7,  she  settled 
the  charge  of  her  attorneys  for  their  services  in  the  case  and  for 
costs  advanced  by  them,  amounting  to  $311.30,  leaving  a  balance 
in  her  hands  of  $710,  and  then  proceeded  at  once  to  keep  good 
her  promise  to  her  other  creditors.  On  the  following  day  she 
paid  out  to  various  creditors  $628.01,  and  on  the  morning  of 
the  11th  to  another  creditor  $210,  the  sum  total  of  these  pay- 
ments including  moneys  she  had  from  collections  made  from 
her  boarders.  These  payments  were  all  made  before  she  had 
knowledge  of  any  proceedings  by  counsel  for  Hannah  Moran 
to  have  the  judgment  vacated.  It  further  appeared  that  she 
had  no  money  at  the  time  she  was  ordered  to  make  the  deposit 
with  the  clerk,  nor  any  means  or  opportunity  to  secure  any. 
She  had  no  property  of  any  character  which  she  could  hypothe- 
cate as  security  for  a  loan,  nor  could  she  secure  a  loan  of  the 
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amount,  though  she  made  effort  to  do  so.  It  appears  that,  when 
she  paid  out  the  money,  she  had  no  cause  to  anticipate,  nor 
did  she  anticipate,  any  further  action  by  the  court,  but  rather 
that  she  acted  without  notice,  in  good  faith,  belieying  that  the 
controversy  was  at  an  end,  and  that  she  was  free  to  apply  the 
money  to  the  satisfaction  of  the  demands  of  her  various  cred- 
itors, as  she  did. 

The  record,  therefore,  presents  the  question  whether  a  failure 
to  comply  with  an  order  of  court  because  of  inability  to  do  so, 
brought  about  by  the  act  of  the  person  himself  though  not  from 
evil  motives  or  with  the  intention  to  evade  it,  subjects  such 
person  to  punishment  as  for  a  contempt.  The  Code  of  Civil 
Procedure  declares  what  acts  or  omissions  are  contempts,  and 
prescribes  the  punishments,  which  may  be  either  a  fine  or  im- 
prisonment, or  both,  within  the  limitations  stated.  (Bevised 
Codes,  sees.  7309,  7318.)  It  is  also  provided  that,  when  the  con- 
tempt consists  in  the  omission  to  perform  an  act  which  is  yet  in 
the  power  of  the  person  to  perform,  he  may  be  imprisoned 
until  he  shall  have  performed  it.  (Revised  Codes,  sec.  7319.) 
Here  the  imprisonment  imposed  was  for  the  contempt,  and  not 
to  enforce  a  compliance  with  the  order,  the  court  evidently  con- 
cluding from  the  facts  submitted  that  the  relatrix,  while  unable 
to  comply  with  the  order,  had  nevertheless  willfully  brought 
upon  herself  the  inability  which  she  alleges  as  justification  for 
failure  to  comply.  In  our  opinion,  inability  to  render  obedience 
to  such  an  order  is  a  good  defense  to  a  charge  of  contempt  for 
its  violation,  unless  it  appears  that  the  person  charged  has  vol- 
untarily and  contumaciously  brought  the  disability  upon  him- 
self. As  was  said  in  Nixon  v.  Nixon,  15  Mont.  6,  37  Pac.  839 : 
''It  seems  hardly  consonant  with  reason  or  law  to  punish  a  man 
for  not  doing  that  which  he  has  not  the  ability  to  do."  And 
this  is  the  rule  announced  by  the  courts  generally.  {Oalland 
V.  Galland,  44  Cal.  475,  13  Am.  Rep.  167;  Ex  parte  Spencer, 
83  Cal.  460,  17  Am.  St.  Rep.  266,  23  Pac.  395;  Hawthorne  v. 
State,  45  Neb.  871,  64  N.  W.  359;  O'Cdllaghan  v.  O'Callagkan, 
69  lU.  552;  Blake  v.  People,  80  111.  11;  Peel  v.  Peel,  50  Iowa, 
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521 ;  State  v.  Dent,  29  Kan.  416 ;  Smith  v.  Smith,  92  N.  C.  304 ; 
Browning  v.  Hadley,  33  Ga.  271 ;  Newhouse  v.  Newhouse,  14  Or. 
290,  12  Pac.  422;  Myers  v.  Trimble,  3  E.  D.  Smith  (N.  Y.),  607; 
Adair  Bros.  &  Co.  v.  Gilmore,  106  Ala.  436,  17  South.  544; 
9  Cyc.  13;  7  Am.  &  Eng.  Ency.  of  Law,  72.) 

In  O'Callaghan  v.  O'Callaghan,  supra,  after  stating  that  the 
mere  fact  that  a  decree  was  made  a  lien  upon  appellant's 
property  was  not  a  sufficient  reason  why  attachment  should  not 
issue  against  him  for  contempt,  the  court  said:  "We  are  of  the 
opinion,  however,  that,  when  brought  before  the  court  on  at- 
tachment, it  would  be  sufficient  to  entitle  the  party  to  be  dis- 
charged to  show  that  his  disobedience  had  not  been  willful,  but 
was  solely  on  account  of  his  pecuniary  inability,  or  some  other 
misfortune  over  which  he  had  no  control."  So  in  Adair  Bros. 
&  Co.  V.  OUmore,  supra,  the  rule  is  thus  stated:  ''The  founda- 
tion for  the  process  of  attachment  for  failing  or  refusing  to 
obey  an  order  or  decree  of  court  is  the  ability  to  perform, 
unless  the  party  has  brought  about  his  inability  intentionally 
to  avoid  the  performance  of  .the  obligation."  In  Myers  v. 
Trimble,  supra,  it  was  said:  ''Courts  will  not  adjudge  a  de- 
fendant in  contempt  for  not  doing  an  impossibility,  nor  for  not 
doing  what  it  is  not  in  his  power  to  do,  unless  he  has  volun- 
tarily disabled  himself  to  do  the  act  where  the  creation  of  the 
disability  was  itself  a  contumacious  act." 

While  the  evidence  in  this  case  shows  that  the  relatrix 
disabled  herself  to  comply  with  the  order,  it  shows  equally 
clearly  that  in  paying  out  the  money  she  acted  in  good  faith, 
with  the  belief  that  she  had  a  perfect  right  to  pay  it  out,  and 
was  only  meeting  her  just  obligations  to  her  creditors.  Under 
the  rule  above  stated,  she  was  not  guilty  of  contempt,  and  is 
entitled  to  have  the  order  adjudging  her  guilty  annulled.  It  is 
accordingly  directed  that  the  district  court  set  aside  the  order 
of  conviction,  and  discharge  the  rdatrix. 

Mb.  Justigb  Hqllowat  and  Mb.  Justice  Smith    concur. 
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DACEIGH,  Bespondent,  v.  BABICH  et  al..  Appellants. 

(No.  2,546.) 
(Submitted  October  9,  1908.    Decided  November  5,  1908.) 

[97  Pac.  931.] 

AttacJiment — Release — Action     on     Undertaking — Complaint — 
Liability  of  Sureties — Estoppel — iTistructions. 

Attachment — Release — Action   on  Undertaking — General  Verdict — ^Effect. 

1.  In  an  action  to  recover  on  an  undertaking  given  to  secure  the 
release  of  an  attachment  on  personal  property,  where  the  only  ques- 
tion of  fact  to  be  decided  was  whether  the  undertaking  sued  upon 
was  the  identical  one  executed  by  the  defendant  sureties,  or  whether 
interlineations  had  been  made  after  execution,  the  jury,  by  render- 
ing a  general  verdict,  found  that  it  was  the  original  instrument. 

Appeal — Review — Matters  not  Necessary  to  Decision. 

2.  Where  a  motion  to  make  a  complaint  more  definite  was  properly 
overruled,  the  objection  made  on  appeal,  that  the  supreme  court 
could  not  consider  the  motion  because  the  ruling  thereon  was  not 
preserved  in  the  record  by  a  bill  of  exceptions,  becomes  immaterial 
and  need  not  be  considered. 

Attachment — Release — Action  on  Undertaking — Complaint — Sufficiency. 

3.  The  complaint  in  an  action  on*  an  undertaking  for  the  release  of  per- 
sonal property  from  attachment,  alleged,  substantially,  that  plaintiff 
had  an  attachment  issued  against  the  property  of  one  M.,  and  a  levy 
was  made  thereon;  that  afterward  M.  and  defendants  executed  an  un- 
dertaking (copied  into  the  complaint),  by  which  M.,  as  principal,  and 
defendants  as  sureties,  were  held  jointly  and  severally  bound  to  plain- 
tiff and  the  attaching  officer  to  pay  a  certain  sum  in  consideration 
of  the  release  of  the  attached  property  (the  procuring  of  the  attach- 
ment on  which  being  recited  in  the  undertaking),  the  obligation  to 
be  void  if  M.  should  pay  any  judgment  recovered  against  him  by 
plaintiff;  that  the  attachment  was  discharged,  and  the  property  re- 
leased upon  the  delivery  of  the  undertaking  duly  approved  and  filed; 
and  that  thereafter  plaintiff  recovered  judgment  against  M.  in  a  cer- 
tain sum  and  an  execution  therefor  was  returned  unsatisfied,  which 
judgment  defendants  have  refused  to  pay.  Held,  that  the  pleading 
was  sufficiently  definite  and  certain  to  enable  defendants  to  under- 
stand what  the  alleged  cause  of  action  was,  and  to  intelligently  an- 
swer the  same  and  prepare  their  defense. 

Same — Action  on  Undertaking — Complaint — ^Designation  of  Instrument — 
Immateriality. 

4.  Where  a  copy  of  the  instrument  declared  upon  was  attached  to 
the  complaint,  it  was  immaterial  by  what  name  it  was  designated  in 
that  pleading. 

Same — ^Release — Undertaking — Construction — ^Liability  of   Sureties. 

5.  The  sureties  on  an  undertaking,  given  to  secure  the  release  of 
personal  property  from  attachment,  acknowledged  themselves  to  be 
held  and  firmly  bound  and  indebted  to  the  attachment  plaintiff  and 
the  attaching  officer  in  a  certain  sum,  in  consideration  of  the  release 
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of  the  property  from  levj,  the  obligation  to  be  nun  and  void  if  the 
attachment  defendant  should  pay  any  judgment  the  plaintiff  might  re- 
cover,  ''otherwise  to  be  and  remain  in  full  force  and  effect."  Held, 
that  the  undertaking,  when  reasonably  construed,  bound  defendant 
sureties  to  pay  any  judgment  recovered  by  plaintiff,  in  case  the  at- 
tachment defendant  failed  to  pay. 

Same — Exclusion  of  Evidence — Appeal — ^Review — Errors  not  Affecting  Ee- 
sult. 

6.  The  defendant  sureties  in-  the  above  action  having  bound  them- 
selves to  pay  any  judgment  the  plaintiff  in  the  attachment  proceed- 
ing might  recover  against  their  principal,  an  assignment  that  the 
court  erred  in  excluding  evidence  as  to  the  value  of  the  property  at- 
tached need  not  be  considered  on  appeal. 

Same — Release — Undertaking — Estoppel. 

7.  Where  an  undertaking  given  for  the  release  of  personal  property 
from  attachment  recited  that  a  levy  was  made  and  the  undertaking 
given  to  secure  its  release,  the  sureties  are  estopped  to  say,  in  an 
action  to  recover  on  the  undertaking,  that  no  levy  was  made. 

Same — Release — Action  on  Undertaking — ^Real  Party  in  Interest. 

8.  Where  an  undertaking  for  the  release  of  attached  property  ran 
to  the  attachment  creditor  and  the  sheriff  making  the  levy,  and  pro- 
vided that,  in  the  event  of  the  failure  of  the  attachment  defendant  to 
pay  any  judgment  the  plaintiff  might  recover,  the  sureties  would  do 
BO,  the  attachment  creditor  was  the  real  party  in  interest  and  the 
proper  party  to  bring  suit  on  the  undertaking. 

Same — Release — Undertaking — Approval  After  Release — ^Defenses — ^Instruc- 
tions. 

9.  An  instruction  requested  by  defendant  sureties,  that  if  the  un- 
dertaking referred  to  in  the  above  paragraphs  was  not  approved  un- 
til after  the  attachment  was  released,  verdict  should  be  rendered  in 
their  favor,  was  properly  refused,  since  the  formal  approval  of  the 
undertaking  was  for  the  benefit  of  the  sheriff  and  not  the  sureties. 

Appeal  from  District  Court,  Deer  Lodge  County;  Oeo.  B. 
Wiyiston,  Judge. 

Action  by  George  Dackich  against  George  Barich  and  an- 
other, to  recover  on  an  undertaking  given  to  secure  the  release 
of  an  attachment.  From  a  judgment  for  plaintiff  and  from 
an  order  denying  a  new  trial,  defendants  appeal.    Affirmed. 

Mr.  W.  H.  Trippet,  and  Mr.  T.  0  'Leary,  for  Appellants. 

The  amended  complaint  does  not  state  a  cause  of  action. 
Under  the  rule  laid  down  by  this  court  in  O'Keefe  v.  Dyer, 
20  Mont.  477,  **A  bond  by  which  the  obligor  binds  himself  in 
a  sum  of  money  for  the  performance  of  the  condition  thereof 
is  prima  facie  a  penal  obligation."    Such  is  the  bond  in  this 
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case,  and  upon  breach  of  the  bond  the  measure  of  damages 
is  the  value  of  the  property  released  by  the  sheriff.  There  is  no 
allegation  of  damage  in  the  complaint,  or  that  the  sheriff  was 
in  any  way  harmed  or  blamed.  {Pinney  v.  Hershfield,  1  Mont. 
367;  Smith  v.  Scott,  86  Ind.  346.) 

The  rule  of  the  common  law,  that  the  plea  and  evidence 
of  want  of  consideration  to  a  sealed  instrument  is  estopped 
by  the  recitals  in  the  instrument  itself,  is  abrogated  by  our 
statute,  (Civ.  Code,  sec.  2190),  abolishing  all  distinctions  be- 
tween sealed  and  unsealed  instruments,  and  subdivision  39  of 
section  3266  of  the  Code  of  Civil  Procedure  provides  that  the 
presumption  that  there  was  a  good  and  sufiScient  undertaking 
for  a  written  contract  is  disputable,  and  may,  therefore,  be 
controverted  by  other  evidence.  {Powers  v.  Chabot,  93  Cal. 
266,  28  Pac.  1070;  Beay  v.  Butler,  118  Cal.  113,  50  Pac.  375; 
Estate  of  Kennedy,  129  Cal.  384,  62  Pac.  64 ;  Graham  v.  Bick- 
ham,  2  Teates,  32,  4  Dall.  (Pa.)  143,  1  Am.  Dec.  328,  and  note; 
Perkins  v.  Lyman,  11  Mass.  76,  6  Am.  Dec.  158 ;  State  v.  Greg- 
ory, 132  Ind.  387,  31  N.  E.  952 ;  Gilbert  v.  Wiman,  1  N.  Y.  550, 
49  Am.  Dec.  359;  Trinity  Church  v.  Higgins,  48  N.  Y.  532; 
Luce  V.  Foster,  42  Neb.  818,  60  N.  W.  1027 ;  Comstock  v.  Breed, 
12  CaL  286.) 

Mr.  John  H.  Tolan,  and  Mr.  W.  B.  Bodgers,  for  Respondent. 

The  appellants  are  concluded  and  estopped  by  the  recitals 
in  the  undertaking,  which  recites  as  a  fact  that  an  attach- 
ment had  been  levied,  and  that  the  undertaking  was  given  to 
secure  its  release.  {Pierce  v.  Whiting,  63  Cal.  538;  Klippel  v. 
Oppenstein,  8  Colo.  App.  187,  45  Pac.  224;  Parrot  v.  Kane, 
14  Mont.  23,  35  Pac.  243 ;  Smith  v.  Fargo,  57  Cal.  157 ;  Benesch 
V.  Waggner,  12  Colo.  534,  13  Am.  St.  Eep.  254,  21  Pac.  706; 
Martin  v.  Gilbert,  119  N.  Y.  298,  16  Am.  St.  Eep.  823,  23 
N.  E.  813,  24  N.  E.  460 ;  Jewett  v.  Torrey,  11  Mass.  219 ;  Moore 
V.  Earl,  91  Cal.  632,  27  Pac.  1087 ;  State  v.  McDonald,  4  Idaho, 
468,  95  Am.  St.  Bep.  137,  40  Pac.  812;  Johnston  v.  Oliver,  51 
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Ohio  St.  6,  36  N.  E.  458 ;  Bailey  v.  Aetna  Indemnity  Co.,  5  CaL 
App.  740,  91  Pac.  416.) 

Even  if  the  appellants  are  right  in  their  contention  that  the 
undertaking  upon  which  this  suit  is  brought  is  a  common-law 
bond,  still  the  effect  of  such  instrument,  the  measure  of  dam- 
age, and  the  result  of  the  suit  would  be  the  same.  (Smith  v. 
Fargo,  supra;  Central  Mills  v.  Stewart,  133  Mass.  461;  Com- 
missioners of  Jefferson  Co.  v.  Lineherger,  3  Mont.  231,  35  Am. 
Rep.  462;  Palmer  v.  Vance,  13  Cal.  553.) 

A  common-law  bond  would  be  a  sufficient  compliance  with  the 
provisions  of  section  893  of  the  Code  of  Civil  Procedure,  as 
amended  by  Sixth  Session  Laws,  page  129.  (Curiae  v.  Packard, 
29  Cal.  194;  Schradsky  v.  Dunklee,  9  Colo.  App.  394,  48  Pac. 
666.)  Mere  technical  irregularities  in  the  form  of  the  under- 
taking or  bond  will  not  defeat  a  recovery  thereon.  (Carlon  v. 
Dixon,  12  Or.  144,  6  Pac.  500;  State  v.  McDonald,  supra;  Com^ 
missioners  of  Jefferson  County  v.  Lvneberger,  supra;  Kelly  v. 
McCormick,  28  N.  T.  318.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Plaintiff  and  respondent  filed  his  complaint  in  the  district 
court  of  Deer  Lodge  county,  wherein  he  alleged:  That,  in  an 
action  theretofore  begun  in  said  district  court,  he,  as  plaintiff, 
sought  to  recover  from  one  Milkovich  the  sum  of  $500;  that  on 
October  14,  1905,  an  attachment  against  the  property  of  Milko- 
vich was  issued,  and  on  the  same  day  the  sheriff  levied  upon, 
seized  and  took  into  his  possession  a  one-third  interest  in  a  cer- 
tain stock  of  merchandise;  that  afterward,  and  between  the 
fourteenth  day  of  October  and  the  eighteenth  day  of  October, 
Milkovich  and  the  defendants  executed  and  delivered  to  the 
plaintiff  and  the  sheriff  a  written  undertaking  pursuant  to 
law,  a  copy  of  which  is  as  follows: 

''We,  Bob  Milkovich,  as  principal,  and  Geo.  Barich  and  J.  P. 
Stagg,  as  sureties,  are  hereby  held  and  jointly  and  severally 
held  and  bound  unto  the  alove-named  plff.,  and  to  the  sheriff 
of  Deer  Lodge  county,  in  the  state  of  Montana,  in  the  sum  of 
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$1,067.00,  in  which  sum  we  do  hereby  acknowledge  ourselves 
jointly  and  severally  indebted  unto  said  sheriflE  and  plff.  afore- 
said in  the  said  sum  of  $1,067.00  for  the  pajonent  of  which  sum 
well  and  truly  to  be  made  we  do  hereby  bind  ourselves,  our  heirs 
and  assigns  jointly  and  severally  and  firmly  by  these  presents. 
The  conditions  of  the  foregoing  obligation  are  such  that,  whereas 
on  the  14th  day  of  October,  1905,  the  sheriff  aforesaid  did,  under 
and  by  virtue  of  a  certain  writ  of  attachment,  issued  out  of  the 
above-entitled  court  and  in  the  above-entitled  action,  levy  upon, 
seize  and  take  into  his  possession  a  one-third  undivided  interest 
in  and  to  that  certain  stock  of  merchandise  situated  and  being 
in  the  Barich  block,  on  the  north  side  of  East  Park  avenue  and 
being  between  Cedar  and  Chestnut  streets,  in  the  city  of  Ana- 
conda, in  the  county  of  Deer  Lodge  and  state  of  Montana ; 
and,  whereas,  the  above-named  principal  and  deft,  is  desirous 
of  having  the  aforesaid  property  attached  as  aforesaid  and  re- 
leased from  the  levy  of  the  writ  of  attachment  aforesaid :  Now, 
therefore,  in  consideration  of  the  release  as  aforesaid  of  the 
property  aforesaid  by  the  sheriff  aforesaid,  and  to  save  him 
harmless  and  blameless  in  the  premises,  and  should  the  afore- 
said principal  and  deft,  pay  any  judgment  in  the  above  cause 
that  the  plff.  therein  may  recover  against  said  principal  and 
deft.,  aforesaid,  together  with  all  costs,  interest  and  atty's  fees, 
if  any  should  be  allowed,  then  this  obligation  to  be  null  and  void, 
otherwise  to  be  and  remain  in  full  force  and  effect";  that 
uipon  the  delivery  of  said  undertaking,  duly  approved  in  writ- 
ing on  the  back  thereof  by  the  plaintiff's  attorney,  Mr.  Tolan, 
and  duly  filed  with  the   clerk  of  the   court,  the   attachment 
was   discharged   and  the  property  released  and   delivered  to 
Milkovich;  that  on  January  27,  1906,  the  plaintiff  recovered 
a  judgment  against  Milkovich  for  $534.10,  which  the  defendants 
have,  after  demand,  refused  to  pay,  and  that  execution  against 
Milkovich  has  been  returned  wholly  unsatisfied.    Plaintiff  de- 
manded judgment  for  $534.10,  together  with  interest  and  costs. 
The  defendants  filed  a  motion  to  make  the  complaint  more 
definite  and  certain  by  setting  forth  the  time  when  the  attach- 
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ment  was  discharged  and  the  property  released,  the  time  when 
the  undertaking  was  executed  and  delivered,  whether  or  not  the 
undertaking  was  approved  prior  to  its  delivery  to  the  sheriff, 
and  when  the  property  was  redelivered  to  Milkovich.  This  mo- 
tion was  overruled.  Defendants  then  filed  special  and  gen- 
eral demurrers  to  the  complaint.  The  special  demurrer  raises 
the  same  points  as  those  found  in  the  motion  to  make  more 
definite  and  certain,  and,  in  addition  thereto,  it  is  therein 
urged  that  there  is  a  defect  of  parties  plaintiflF,  because  the 
sheriff  of  Deer  Lodge  county  was  not  joined  as  a  plaintiff, 
and  a  defect  of  parties  defendant,  because  Milkovich  was  not 
sued;  that  the  complaint  is  ambiguous  and  uncertain,  in  this, 
that  the  complaint  alleges  that  the  instrument  sued  on  is  an 
''undertaking  pursuant  to  law"  and  the  instrument  exhibited 
is  a  common-law  bond,  a  different  instrument  from  that  de- 
clared upon.  The  court  overruled  these  demurrers.  There- 
upon the  defendants  answered  (1)  by  denying  that  they  made, 
executed  or  delivered  the  bond  set  forth  in  the  complaint;  (2) 
by  alleging  that  said  instrument  "was  and  is  wholly  without 
consideration,"  because  the  sheriff  never  made  any  levy  and 
there  was  no  attachment  to  release;  (3)  by  alleging  that  the 
execution  and  return  thereto  were  falsely  and  fraudulently 
issued  and  made  to  chaise  these  defendants  with  the  amount 
of  the  judgment,  the  one-third  interest  of  Milkovich  in  the 
property  alleged  to  have  been  attached  being  in  the  same  condi- 
tion and  situation  as  when  the  alleged  levy  of  the  attachment 
was  made  and  as  subject  to  levy  on  execution  as  it  was  to  the 
levy  on  attachment;  (4)  by  alleging  that  the  plaintiff  has  com- 
promised with  Milkovich  ajnd  taken  his  note  and  other  evidence 
of  indebtedness  for  the  amount  of  the  judgment;  and  (5)  by 
denying  every  other  allegation  of  the  complaint.  The  answer 
was  afterward  amended  so  as  to  allege  that  at  the  time  of  the 
issuance  of  the  attachment  Milkovich  had  no  interest  in  the 
stock  of  merchandise  "of  any  value,"  that  no  part  of  said  stock 
of  merchandise  was  levied  upon,  and  "that  at  the  time  defend- 
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ants  signed  said  bond  in  plaintiff's  complaint  mentioned,  to  the 
sheriff  of  Deer  Lodge  county,  and  not  to  the  plaintiff,  it  was 
understood  and  agreed  by  and  between  said  defendants  and 
said  sheriff  that  said  bond  was  for  the  sole  and  only  purpose 
of  securing  to  the  said  sheriff  on  said  attachment  the  value  of 
the  interest  of  said  Milkovich  in  said  stock  of  goods;  that  said 
Milkovich  did  not  at  that  time  have  or  own  any  interest  in  said 
stock  of  goods,  and,  in  order  to  induce  said  defendants  to  sign 
said  bond,  said  sheriff  represented  to  them  that  said  bond  was 
only  for  the  purpose  alone  as  aforesaid,  and,  relying  upon  said 
representation,  defendants  signed  said  bond."  The  reply  denied 
all  of  the  affirmative  allegations  of  the  answer  as  amended. 

At  the  trial  J.  H.  Duffy,  Esq.,  testified  that  he  prepared  the 
so-called  bond  or  undertaking,  that  the  instrument  was  in  exactly 
the  same  condition  as  when  executed  by  the  parties,  and  that  no 
insertions  or  alterations  had  been  made  since  its  execution.  The 
signatures  of  the  parties  to  the  instrument  were  duly  proven. 
The  record  in  the  original  attachment  suit  was  offered  in  evi- 
dence by  the  plaintiff.  This  record  contained,  among  other 
papers,  a  petition  by  the  appellants  here,  Barich  and  Stagg,  for 
leave  to  intervene  in  that  cause,  for  the  reason  that  Milkovich, 
notwithstanding  the  fact  that  he  had  a  valid  defense  thereto, 
had  withdrawn  his  answer,  and  in  collusion  with  the  plaintiff 
was  about  to  allow  judgment  to  go  against  him  by  default.  In 
this  petition  for  leave  to  intervene  and  their  affidavits  in  sup- 
port thereof,  and  also  in  their  complaint  in  intervention  subse- 
quently filed,  they  allege,  under  oath,  as  a  reason  for  their  inter- 
vention, that  they  were  interested  in  the  result  of  the  suit,  be- 
cause ''the  said  George  Barich  and  J.  P.  Stagg  are  the  sureties 
on  the  bond  given  to  the  sheriff  for  the  release  of  an  attachment 
levied  upon  the  property  of  the  defendant  Milkovich  by  virtue 
of  a  writ  issued  out  of  this  court  in  this  action,  wherein  in  said 
bond  the  said  Barich  and  Stagg  obligated  themselves  to  pay  any 
judgment  that  might  be  recovered  in  this  action  against  the 
said  defendant."  After  these  intervention  papeis  were  ad- 
mitted in  evidence,  counsel  for  the  appellants  moved  to  strike 
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them  from  the  record,  for  the  reason  that,  if  they  "were  to  be 
used  for  the  purpose  of  an  estoppel  in  any  way,  that  an  estoppel 
has  not  been  pleaded,  an  estoppel  of  record."  The  court  over- 
ruled the  motion  to  strike,  the  judge  stating  that  he  was  aware 
that  ordinarily  an  estoppel  must  be  pleaded,  but  that  he  would 
receive  the  papers  as  a  part  of  the  case  generally,  as  part  of  the 
proceedings  in  connection  with  the  writ  of  attachment  and  the 
entry  of  judgment.  Mr.  Duffy  also  testified  that  the  approval 
of  the  plaintiff's  attorney,  dated  October  18th,  was  not  on  the 
bond  or  undertaking  on  October  14th.  Mr.  Taylor,  the  under- 
sheriff  who  had  the  writ  of  attachment  for  service,  testified:  '*! 
did  take  possession.  I  took  possession  by  telling  him  (Milko- 
vich)  that  I  took  possession  and  serving  the  papers  on  him.  That 
is  the  way  I  took  possession — ^by  serving  the  papers  on  him. 
That  is  the  only  way  I  took  possession.  This  was  in  the  saloon 
where  Milkovich  was.  The  saloon  is  connected  by  a  side  door 
to  the  grocery  store."  The  bond  or  undertaking  was  received  in 
evidence  over  the  defendants'  objection. 

For  the  defense,  George  Barich  testified  that  the  undersheriff 
came  to  his  store  and  inquired  for  Milkovich,  saying  he  had  a 
writ  of  attachment  against  him.  Witness  told  the  undersheriff 
that  Milkovich  had  an  interest  in  the  store  which  had  been  one- 
third,  but  that  he  had  drawn  out  "most  everything  he  had  in  it, 
and  it  might  not  be  one-third  or  anything."  They  then  went 
into  the  saloon  where  Milkovich  was.  The  undersheriff  informed 
him,  through  Barich  as  interpreter,  that  he  had  the  writ  of  at- 
tachment. Barich  advised  Milkovich  to  pay  the  bill,  but  he  re- 
fused, because,  as  he  said,  it  was  not  due.  The  undersheriff 
then  told  Barich  that  he  could  not  attach  Milkovich 's  interest, 
but  advised  Barich  to  furnish  security  "for  the  sheriff's  pro- 
tection." Barich  advised  him  to  take  possession,  take  an  invoice 
of  Milkovich 's  interest,  and  remove  his  share  of  the  goods.  This 
the  undersheriff  refused  to  do,  but  informed  Barich  that,  if  he 
furnished  security,  he  would  not  be  obliged  to  pay  the  whole 
sum  of  $500,  but  only  what  Milkovich 's  interest  was  worth. 
Barich  then  said  that,  if  that  was  the  case,  he  would  go  on  the 
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bond  and  get  another  surely  also.    At  this  point  the  plaintiff 
moved  the  court  to  strike  out  all  the  testimony  of  Barich  ''that 
tends  to  or  does  contradict  the  bond  for  the  release  of  the  at- 
tachment."   The  court  sustained  the  motion,  and  the  defend- 
ants preserved  an  exception  to  the  ruling.    This  question  was 
then  propounded  to  the  witness:  ''Mr.  Barich,  what  did  the 
sheriff  do  there  when  he  went  down  with  the  writ  of  attach- 
ment as  to  taking  possession  of  any  property)"    Objection  was 
interposed  by  plaintiff's  counsel  and  sustained  by  the  court.    De- 
fendants then  offered  to  show  that  the  undersheriff  did  not  levy 
upon  or  take  into  his  possession  any  part  of  the  stock  of  goods 
or  any  property  of  Milkovich.    Plaintiff's  counsel  objected  to 
the  testimony  being  received,  and  the  court  sustained  the  ob- 
jection.   In  answer  to  the  question  (evidently  referring  to  the 
words  claimed  to  have  been  interlined),  "Did  yon  notice  whether 
those — ^whether  that  was  .written!"  the  witness  said:  "There 
was  nothing  there.    I  say  that  was  not  in  there;  that  between 
the  lines  was  not  there,  nor  this  neither,  just  the  straight  lines. 
Mr.  Duffy  read  to  me.    Mr.  Tolan  came  across  in  the  room  and 
read  it  and  said  it  was  all  right,  and  I  signed  it.    Then  I  took 
it  to  Stagg  at  his  store,  and  he  signed  it.    Mr.  Duffy  was  not 
there.    Milkovich  signed  it  two  or  three  days  after  I  did.    Mr. 
Duffy  gave  it  to  Milkovich  to  sign."    The  witness  was  then 
asked  to  state  what  interest  Milkovich  had  in  the  stock  of  goods, 
and  the  value  of  the  same,  also  the  value  of  the  property  claimed 
to  have  been  levied  upon.    The  court  sustained  an  objection  to 
these  questions. 

The  foregoing  is  all  of  the  testimony  in  the  case,  in  substance. 
The  jury  returned  a  verdict  for  the  plaintiff  for  $534.10  and 
interest.  The  court  entered  judgment  on  the  verdict.  Defend- 
ants appeal  from  the  judgment,  and  also  from  an  order  denying 
a  new  trial. 

1.  It  is  contended  by  the  respondents  that  the  order  overrul- 
ing the  motion  for  a  new  trial  cannot  be  considered  by  this  court, 
for  the  reason  that  no  notice  of  appeal  from  this  order  was  served 
or  filed  within  the  time  allowed  by  law.    We  do  not  deem  it 
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necessary  to  decide  this  matter  of  practice.  The  only  question 
of  fact  submitted  by  the  court  to  the  jury  was  whether  the  so- 
called  bond  or  undertaking  was  the  identical  bond  or  undertak- 
ing executed  by  the  defendants.  The  jury  by  its  general  verdict 
found  that  it  was,  and  there  is  ample  evidence  to  support  this 
finding. 

2.  Again,  it  is  contended  that  we  cannot  consider  the  motion 
to  make  more  definite  and  certain,  because  the  ruling  thereon  is 
not  preserved  in  the  record  by  any  bill  of  exceptions.  This 
question  of  practice  also  becomes  inmiaterial,  for  the  reason  that 
we  find  no  error  in  the  ruling  of  the  court  on  the  point  presented 
by  the  appellants.  We  think  the  complaint  was  sufSciently 
definite  and  certain  to  enable  the  defendants  to  understand  what 
the  alleged  cause  of  action  was,  and  to  intelligently  answer  the 
same  and  prepare  their  defense.  Beading  the  whole  case,  we 
cannot  see  that  defendants  were  in  any  way  prejudiced  by  the 
ruling  of  the  court.  The  foregoing  disposes,  also,  of  the  ruling 
upon  the  special  demurrer  in  so  far  as  it  covers  the  same  point. 
There  is  another  point  raised,  however,  to-wit,  that  the  com- 
plaint is  ambiguous  and  uncertain,  because  the  so-called  bond 
or  undertaking  is  described  as  an  ''undertaking  pursuant  to 
law,"  and  is  in  reality  a  common-law  bond.  We  shall  here- 
after discuss  the  legal  effect  of  the  instrument;  but;  inasmuch 
as  a  copy  of  the  instrument  is  attached  to  the  complaint,  it 
was  immaterial  by  what  name  it  was  called  in  that  pleading. 
Whether  the  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action  is  a  question  which  will  hereafter  be  decided, 
when  we  come  to  construe  the  instrument  sued  upon. 

3.  The  fundamental  question  in  the  case  is  whether  the  de- 
fendants are  liable  upon  the  instrument  in  suit,  and,  if  so,  what 
the  measure  of  damages  i&  We  think  it  makes  very  little  dif- 
ference in  this  case  whether  the  instrument  is  a  statutory  under- 
taking or  a  common-law  bond,  but  are  inclined  to  the  opinion 
that  it  is  an  undertaking  given  pursuant  to  section  893  of  the 
Code  of  Civil  Froceduro  of  1895,  as  amended  (Revised  Codes, 


500  Daokich  v.  Barich  bt  au  [Oct.  T.  *08 

sec.  6660).  That  section  reads  as  follows:  ''The  writ  [of  at- 
tachment] must  be  directed  to  the  sheriff  of  any  county  in  which 
property  of  such  defendant  may  be,  and  must  require  him  to 
attach  and  safely  keep  all  the  property  of  such  defendant  within 
his  county  not  exempt  from  execution,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  plaintiff's  demand,  the  amount 
of  which  must  be  stated  in  conformity  with  the  complaint,  un- 
less'the  defendant  give  him  security  by  the  undertaking  of  at 
least  two  sufficient  sureties,  in  an  amount  sufScient  to  satisfy 
such  demands,  besides  costs,  or  in  an  amount  equal  to  the  value 
of  the  property  which  has  been  or  is  about  to  be  attached,  in 
which  case,  to  take  such  undertaking;  such  undertaking  is  to 
be  to  the  plaintiff  or  plaintiffs  in  the  action,  and  shall  be  ap- 
proved in  writing  on  the  back  thereof  by  the  plaintiff  or  plain- 
tiffs or  his  or  their  attorney  or  attorneys,  or  upon  their  refusal, 
by  the  judge  of  the  district  court  of  the  same  county  as  the  resi- 
dence of  the  sheriff;  the  sheriff  shall  thereupon  file  said  under- 
taking with  the  clerk  of  the  district  court  out  of  which  said  writ 
of  attachment  emanates,  and  such  sheriff  shall  thereupon  cease 
to  be  liable  under  said  writ,  and  any  and  all  action  on  such 
undertaking  shall  be  against  the  obligors  named  in  such  under- 
taking. Several  writs  may  be  issued  at  the  same  time  to  the 
sheriffs  of  different  counties.  In  no  case  shall  the  sheriff  at- 
tach more  property  than  appears  necessary  to  satisfy  the  plain- 
tiff's demand." 

The  demand  of  the  plaintiff  was  $534.10.  The  amount  of  the 
bond  was  $1,067,  substantially  double  the  amount  claimed.  The 
sureties  acknowledged  themselves  to  be  held  and  firmly  bound 
and  indebted  to  the  plaintiff  and  the  sheriff  in  this  latter  amount. 
This,  of  course,  was  an  acknowledgment  that  they  were  bound 
to  pay  some  amount  to  the  obligees  under  certain  conditions. 
What,  then,  was  that  amount Y  We  turn  to  the  ''conditions  of 
the  obligation."  Here  we  find,  first,  a  recital  that  the  sheriff 
did  on  October  14th  levy  upon  and  take  into  his  possession  a 
certain  interest  in  a  stock  of  merchandise,  and  that  the  defend- 
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ant  is  desirous  of  **having  the  aforesaid  property  attached  as 
aforesaid"  released.  Then  follows  the  consideration  for  giving 
the  undertaking,  to-wit,  the  release  of  the  property  from  the 
levy  of  the  attachment.  Then  follows  this:  ** Should  the  afore- 
said •  •  •  defendant  pay  any  judgment  in  the  above  cause 
that  the  plaintiff  •  •  •  may  recover  against*'  him,  **then 
this  obligation  to  be  null  and  void,  otherwise  to  be  and  remain 
in  full  force  and  effect."  What  contingency,  then,  would  avoid 
the  obligation t  Obviously  this  only:  The  payment  by  Milko- 
vich  of  any  judgment  that  Dackich  might  recover  against  him. 
Dackich  recovered  a  judgment  for  $534.10.  The  judgment  was 
not  paid.  What  result  followed?  This:  That  the  obligation 
remained  in  force.  But  it  is  strenuously  urged  that  the  sureties 
did  not  agree  to  pay  any  judgment.  But  what  other  construc- 
tion can  be  placed  upon  the  phraseology  employed?  They  ac- 
knowledged themselves  bound  and  indebted.  They  carefully 
stipulated  that  that  obligation  should  cease  if  Milkovich  paid 
the  judgment.  But  they  said:  "If  he  does  not,  we  are  still 
bound."  It  is  manifest  to  us  that  the  only  reasonable  construc- 
tion to  be  placed  upon  this  contract  is  that  the  sureties  agreed 
to  pay  the  judgment  if  Milkovich  failed  to  do  so.  The  defend- 
ants evidently  placed  the  same  construction  upon  it  themselves 
when  they  filed  their  complaint  in  intervention,  and,  presumably, 
their  attorney  did  also.  We  think  the  foregoing  opinion  is  sus- 
tained by  the  following  authorities:  Bailey  v.  Aetna  Indemnity 
Co.,  5  Cal.  App.  740,  91  Pac.  416 ;  Smith  v.  Fargo,  57  Cal.  157 ; 
Curiae  v.  Packard,  29  Cal.  194;  Palmer  v.  Vance,  13  Cal.  553; 
Commissioners  of  Jefferson  County  v.  lAneberger,  3  Mont.  231, 
35  Am.  Rep.  462 ;  Central  Mills  Co.  v.  Stewart,  133  Mass.  461 ; 
Schradsky  v.  Dunklee,  9  Colo.  App.  394,  48  Pac.  666. 

4.  Appellants  contend  that  it  was  error  for  the  court  to  ex- 
clude the  testimony  of  Barich  as  to  the  value  of  the  property 
attached.  Our  determination  that  the  undertaking  of  the  de- 
fendants was  to  pay  the  judgment,  makes  it  unnecessary  to  dis- 
cuss this  assignment  of  error. 
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5.  It  is  also  contended  that  the  court  erred  in  its  rulings  to 
the  effect  that  the  defendants  could  not  dispute  the  considera- 
tion recited  in  the  undertaking.  They  cite  subdivision  39,  sec. 
3266,  Code  of  Civil  Procedure  (sec.  7962,  Revised  Codes),  which 
provides  that  the  presumption  that  there  was  a  good  and  suffi- 
cient consideration  for  a  written  contract  is  disputable.  There 
is,  under  the  law,  a  presumption  that  there  was  a  good  and  suffi- 
cient consideration  for  a  written  contract,  and  that  presump- 
tion is,  if  uncontradicted,  satisfactory.  (Revised  Codes,  sec. 
7962,  supra.)  If  a  written  contract  recites  no  consideration  at 
all,  there  is  a  presumption  that  there. was  a  good  and  sufficient 
consideration  for  it.  But  that  principle  is  not  involved  in  this 
inquiry.  The  proposition  contended  for  by  the  respondent  is 
that,  having  recited  in  their  undertaking  that  a  levy  was  made, 
and  having  thus  induced  the  plaintiff  to  approve  and  accept 
that  undertaking,  defendants  cannot  now  be  heard  to  say  for 
the  first  time  that  no  levy  was  made.  We  think  this  position  is 
well  taken.  {Parroit  v.  Kane,  14  Mont.  23,  35  Pac.  243;  John- 
son  V.  Oliver,  51  Ohio  St.  6,  36  N.  B.  458 ;  Pierce  v.  Whiting, 
63  Cal.  538;  Bowers  v.  Beck,  2  Nev.  139.) 

6.  Again,  it  is  urged  that  the  plaintiff  was  not  the  proper  per- 
son to  bring  suit  on  the  undertaking.  But  the  jury  found  that 
the  instrument  had  never  been  altered,  and  the  plaintiff  was  one 
of  the  obligees  named  therein.  Aside  from  this,  he  was  the  real 
party  in  interest,  and  the  proper  party  to  bring  suit.  {Commis- 
sioners of  Jefferson  County  v.  Lhteberger,  supra,) 

7.  Defendants  requested  the  court  to  instruct  the  jury  that,  , 
if  the  undertaking  was  not  approved  until  after  the  attachment 
was  released,  a  verdict  should  be  rendered  in  their  favor.  This 
instruction  was  properly  refused.  The  formal  approval  of  the 
undertaking  by  plaintiff's  attorney  was  for  the  protection  of 
the  sheriff.     {Irwin  v.  Crook,  17  Colo.  16,  28  Pac.  549.) 

We  believe  the  foregoing  disposes  incidentally  of  all  other  ques- 
tions raised  in  the  appellants'  brief,  either  by  way  of  argument 
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or  rmder  the  specifications  of  error.    Many  of  the  latter,  how- 
ever, are  not  mentioned  in  the  written  argument. 

The  judgment  and  order  of  the  district  court  are  affirmed. 

AffirmecL 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 


SLOAN  ET  AL.,  Appellants,  v.  BYEBS  et  al.,  BssPONDBNTa 

(No.  2,544.) 
(Submitted  Oetober  8,  1908.    Decided  November  S,  1908.) 

[97  PiM5.  855.] 

Water  Rights — Statutes — Parties — Decree — Res  Adjudicata. 

Water  Bights — ^Parties — Statutes — Decree. 

1.  Held,  that  section  4852,  Bevised  Codes,  which  provides  that  in  a 
water  right  suit  the  plaintiff  may  make  any  or  all  persons  who  have 
diverted  water  from  the  same  source  parties  to  such  action,  and 
that  the  court  may  in  one  judgment  settle  the  relative  rights  and 
priorities  of  all  the  parties  to  such  action,  is  permissive  and  not 
mandatory. 

Same— Decree — Pleadings. 

2.  The  district  court  may,  under  the  authority  of  section  4852,  Re- 
vised Codes,  in  one  judgment  settle  the  relative  priorities  and  rights 
of  all  the  parties  to  a  water  right  suit,  only  when  pleadings  have  been 
framed  so  as  to  justify  such  settlement. 

Same— Parties  Defendant — ^Bights  Inter  Sese — ^Adjudication — Pleadings. 

3.  A  number  of  defendants  in  a  suit  involving  water  rights,  jointly 
filed  an  answer  alleging  that  their  right  to  the  use  of  a  certain  num- 
ber of  inches  of  water  was  superior  and  prior  to  the  right  of  plain- 
tiff, but  failed  to  set  up  their  rights  as  against  each  other.  The  court 
found  that  they  were  entitled  to  the  number  of  inches  claimed  by 
them  and  that  their  "right"  was  superior  to  that  of  plaintiff.  Held, 
that  the  rights  of  the  parties  defendant,  as  between  themselves,  were 
not  presented  to  the  court  by  the  pleadings  for  determination,  and 
that  therefore  its  decree  could  not  estop  them  from  iiaving  such  rights 
determined  in  a  subsequent  suit. 

Same— Parties    Defendant — Bights    Inter    8ese — ^Adjudication — Legislative 
Powers. 

4.  Quaere:  Did  the  legislature  in  enacting  section  4852,  supra,  intend 
to  compel  parties,  made  defendants  to  a  water  right  suit  pursuant  to  its 
provisions,  to  litigate  their  respective  titles  as  between  themselves; 
and  if  so,  has  that  body  the  power  to  coerce  them  to  do  sol 
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Appeal  from  District  Court,  Jefferson  County;  Lew.  L.  CaUa- 
way,  Judge. 

Action  by  Mary  A.  Sloan  and  others  against  Luella  Byers 
and  others.  From  a  judgment  on  the  pleadings  in  favor  of  de* 
fendants,  plaintiffs  appeal.    Reversed  and  remanded. 

Mr,  C.  B.  Nolan,  and  Mr.  Oeo.  F.  Cowan,  for  Appellants. 

Mr.  Wm.  Wallace,  Mr.  John  G.  Brown,  and  Mr.  B.  F.  Oaines, 
for  Respondents. 

Where  interests  are  necessarily  adverse  and  necessarily  passed 
upon  in  one  proceeding  where  the  adverse  claims  are  set  out,  the 
judgment  acts  as  an  estoppel  of  the  points  raised.  {Bingham 
V.  Kearney,  136  Cal.  175,  68  Pac.  597 ;  Baldwin  v.  Eanecy,  204 
111.  281,  68  N.  E.  560;  Cook  v.  Des  Moines,  125  Iowa,  611,  101 
N,  W.  434;  Osage  City  Bank  v.  Jones,  51  Kan.  379,  32  Pac. 
1096 ;  Ooldschmidt  v.  County  of  Nobles,  37  Minn.  49,  33  N.  W. 
544 ;  Nave  v.  Adams,  107  Mo.  414,  28  Am.  St.  Rep.  421, 17  S.  W. 
958 ;  Hapgood  v.  Ellis,  11  Neb.  131,  7  N.  W.  845 ;  Boston  etc. 
By.  Co.  V.  Sargent,  72  N.  H.  455,  57  Atl.  688;  Ostrander  v. 
Hart,  130  N.  Y.  406,  29  N.  E.  744 ;  Baugert  v.  Blades,  117  N. 
C.  221,  23  S.  E.  179 ;  Logan  v.  Trayser,  77  Wis.  579,  46  N.  W. 
877 ;  Corcoran  v.  Chesapeake  etc.  Canal  Co.,  94  U.  S.  741,  24  L. 
Ed.  190 ;  Louis  v.  Brown  Tp.,  109  U.  S.  162,  3  Sup.  Ct.  92,  27 
L.  Ed.  892 ;  Yoss  v.  Lewis,  126  Ind.  155,  25  N.  E.  892.) 

Where  issues  might  have  been  decided  they  are  presumed  to 
have  been  decided.  (Lillis  v.  Emigrant  Ditch  Co.,  95  Cal.  553, 
30  Pac.  1108;  Woolverton  v.  Baker,  98  Cal.  628,  33  Pac.  731; 
Gray  v.  Dougherty,  25  Cal.  266,  23  Cyc.  1170.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 

We  adopt  from  the  brief  of  counsel  for  the  appellants  the  fol- 
lowing statement  of  the  case,  which  respondents'  counsel  agree 
is  substantially  correct: 
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This  action  was  commenced  in  the  district  court  for  Jeffer- 
son county  for  the  purpose  of  quieting  the  title  to  one  hundred 
and  ten  inches  of  water  which  was  decreed  to  a  certain  ditch, 
and  fixing  the  amount  to  which  each  party  was  entitled.  It  was 
alleged  that  in  1904,  in  an  action  then  tried,  a  decree  was  ren- 
dered which  awarded  to  the  ditch  in  question  one  hundred  and 
twenty  inches  of  water,  and  by  the  decree  in  question  a  right 
of  ten  inches  out  of  the  quantity  named  was  given  to  one  S.  H. 
Knowles.  The  Sloan  ditch  was  constructed  originally  by  Asa 
H.  Sloan,  who  was  the  predecessor  in  interest  of  the  appellants 
and  the  respondent  Luella  Byers,  and  it  was  alleged  that  an 
appropriation  was  made  by  him  of  fifty  inches,  and  that  the 
ditch  was  thereafter  enlai^ed  so  that  it  carried  an  additional 
seventy  inches,  and  through  the  enlargement  thus  made  an  ap- 
propriation was  made  by  the  respondents,  other  than  Luella 
Byers,  of  seventy  inches  of  water,  but  that  the  appropriation 
of  fifty  inches  was  prior  to  that  of  the  appropriation  of  seventy 
inches.  It  was  further  alleged  that,  after  allowing  proportion- 
ately for  the  ten  inches  awarded  to  Knowles,  the  appellants' 
right  would  be  forty-five  and  five-sixths  inches,  and  a  decree  was 
asked  fixing  the  amount  to  which  appellants  were  entitled  at  that 
quantity  and  giving  that  quantity  a  priority  over  the  remaining 
water  belonging  to  the  ditch,  and  to  which  the  respondents, 
other  than  Luella  Byers,  were  entitled. 

The  respondents  Knowles,  O'Rourke,  Merriman,  and  Stewart 
answered  separately  from  the  respondent  Jefferson  county.  In 
this  answer  there  was  a  denial  as  to  the  priority  of  the  Sloan 
right,  an  admission  as  to  the  validity  of  the  decree  fixing  the 
capacity  of  the  ditch,  and  the  reduction  of  the  amount  awarded 
the  ditch  on  account  of  the  Knowles  right  of  ten  inches.  The 
defense  was  then  interposed  that  by  the  decree  rendered,  giving 
to  the  Sloan  ditch  one  hundred  and  twenty  inches  of  water,  there 
was  an  adjudication  that  the  interests  in  the  ditch  and  water 
right  were  joint  and  equal,  and  the  pleadings  and  decree  in  that 
suit  were  made  a  portion  of  the  answer,  and  that  on  account  of 
the  proceedings  had  in  that  case  the  appellants  were  estopped 
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from  claiming  an  interest  in  the  ditch  and  water  right  other  than 
a  joint  and  equal  one  with  the  respondents. 

In  this  first  suit  an  action  was  brought  by  one  Josephine  C. 
Andrews  against  the  predecessors  of  the  appellants  and  respond- 
ents and  others.  The  action  was  what  is  generally  known  as  a 
''water  right  suit,"  and  was  for  the  purpose  of  determining 
the  rights  of  all  the  parties  to  the  waters  of  Muskrat  creek.  The 
plaintiff  in  that  suit  alleged  that  she  was  entitled  to  the  use 
of  one  hundred  and  fifty  inches  of  water,  and  that  this  was  a 
prior  right,  except  as  to  twenty-five  inches,  which  covered  the 
appropriation  made  by  Asa  H.  Sloan.  In  the  answer  filed  in 
that  suit  the  appellants  and  respondents  in  the  present  suit  joined. 
F.  C.  Berendes  succeeded  to  the  interest  of  William  C.  Sloan. 
In  this  answer  there  was  a  denial  of  the  priority  of  the  one 
hundred  and  fifty-inch  appropriation,  followed  by  the  follow- 
ing averments:  "And  these  defendants,  further  answering  the 
said  complaint  of  plaintiff,  allege  and  show  unto  this  honorable 
court  that  they  are  jointly  and  severally  interested  in  the  ditch 
by  means  of  which  the  waters  of  said  Muskrat  creek  have  been 
appropriated,  and  known  as  the  'Sloan  ditch,'  and  the  extension 
made  to  the  same,  to  the  extent  of  one  hundred  and  twenty 
inches,  measured  in  accordance  with  the  provisions  of  the  stat- 
ute in  such  case  made  and  provided,  and  that  said  ditch  was 
and  is  of  sufiicient  capacity  and  grade  to  carry  that  amount, 
and  that  their  right,  title  and  claim  thereto  is,  by  virtue  of  three 
prior  appropriations  of  the  said  waters,  to  the  extent  aforesaid, 
one  on  or  about  the  first  day  of  December,  1866,  one  on  or  about 
the  thirty-first  day  of  July,  1867,  and  one,  on  or  about  the 
thirtieth  day  of  November,  1872,  each  to  the  amount  of  one  hun- 
dred and  twenty  miner's  inches,  paramount  and  superior  to  the 
right,  title,  and  claim  of  the  plaintiff,  and  that  they  are  sever- 
ally and  respectively  the  owners  of  agricultural  lands  which  can 
be  made  available  and  profitable  only  by  irrigation,  and. that 
the  said  waters  have  ever  since  the  appropriation  thereof,  been 
used  and  possessed  by  them  and  their  predecessors  in  interest 
for  said  purpose;  and  that  they  are  now  entitled  to  the  use,  pos- 
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session,  and  enjoyment  of  the  same  as  against^  said  plaintiff  and 
all  persons  whomsoever."  The  reply  in  the  first  suit  denied  the 
foregoing  allegations.  There  was  a  finding  in  that  suit  to  the 
effect : 

''That  the  said  defendants  Jefferson  county,  Mary  A.  Sloan, 
Luella  Byers,  Peter  B.  Mills,  Edward  O'Rourke,  Geoi^e  Merri- 
man,  W.  H.  Stewart,  and  Mary  A.  Sloan,  Luella  Byers,  Annie 
E.  Berendes,  William  G.  Sloan,  John  B.  Sloan,  Clinton  A.  Sloan, 
and  Seymour  D.  Sloan,  as  heirs  at  law  of  Asa  H.  Sloan,  de- 
ceased, and  their  grantors  and  predecessors  in  interest,  did  in 
the  years  1866,  1867,  and  1872,  appropriate  one  hundred  and 
twenty  statutory  inches  of  the  waters  of  said  Muskrat  creek  by 
means  of  a  certain  ditch  known  as  the  'Sloan  ditch,'  tapping 
said  creek  and  leading  to  and  upon  their  lands  mentioned  and 
described  in  their  answer  for  the  purpose  of  irrigating  said 
lands,  and  for  other  useful  and  beneficial  purposes,  and  that 
ever  since  and  at  all  proper  times  and  seasons  have  used  the  same 
and  the  whole  thereof  for  such  purposes,  subject  to  the  right  of 
the  defendant  Ejiowles  to  the  use  of  ten  inches  thereof  herein- 
after mentioned  and  set  forth,  and  the  whole  thereof  is  neces- 
sary for  such  purposes.  That  such  appropriation  is  prior  in 
time  to  that  of  the  plaintiff  in  what  is  known  as  the  'Andrews 
ditch,'  and  prior  in  time  to  that  of  the  defendants  McNeill  and 
Hammer  in  what  is  known  as  the  'McNeill  and  Hammer  ditch'  " 
— followed  by  a  conclusion  of  law,  incorporated  in  the  decree  as 
follows:  "That  the  said  defendants  Jefferson  county,  Mary  A. 
Sloan,  Luella  Byers,  Peter  B.  Mills,  Edward  O'Bourke,  Gkorge 
Merriman,  W.  H.  Stewart,  and  Mary  A.  Sloan,  Luella  Byers, 
Annie  E.  Berendes,  William  C.  Sloan,  John  B.  Sloan,  Clinton 
A.  Sloan,  and  Seymour  D.  Sloan,  as  heirs  at  law  of  Asa  H. 
Sloan,  deceased,  are  now,  and  they  and  their  grantors  and  pre- 
decessors in  interest  have  been  since  the  years  1866,  1867,  and 
1872,  the  owner  and  owners  of  and  entitled  to  the  use  of  one 
hundred  and  twenty  statutory  inches  of  the  waters  of  said  Musk- 
rat  creek  (subject  to  the  right  of  the  said  defendant  Enowles 
to  the  use  of  ten  inches  thereof  hereinbefore  found)  taken  there- 
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out  and  appropriated  by  means  of  their  ditch,  known  as  the 
^  Sloan  ditch/  leading  to  and  upon  their  said  lands,  and  that 
such  right  of  said  defendants  to  the  use  of  said  water  is  prior, 
superior,  and  paramount  to  the  rights  of  the  plaintiff  and  de- 
fendants McNeill  and  Hammer." 

The  answer  in  the  present  suit  likewise  set  up  title  by  adverse 
use,  but  its  consideration  is  of  no  concern  on  this  appeal.  In 
the  reply  appellants  admit  all  of  the  allegations  in  reference  to 
the  former  suit,  but  aver  that  it  was  distinctly  understood  that 
the  rights  severally  in  the  Sloan  ditch,  as  to  quantity  and  date 
of  appropriation,  should  not  be  determined,  and  no  determina- 
tion was  had  in  that  suit  of  their  rights.  A  motion  for  judg- 
ment on  the  pleadings  in  favor  of  Knowles,  O'Bourke,  Merriman, 
and  Stewart  was  made  and  sustained  and  a  decree  entered  in 
favor  of  the  respondents  named,  and  an  appeal  from  this  judg- 
ment is  taken. 

The  only  question  presented  for  review  is  whether  or  not  the 
decision  in  the  first  suit  is  an  adjudication  of  the  questions  now 
presented,  and  whether,  with  the  understanding  had  that  as 
between  themselves  their  rights  should  not  be  determined  in 
that  litigation,  they  are  estopped  from  having  these  rights  de- 
termined and  fixed. 

We  are  of  opinion  that  the  district  court  was  in  error  in  sus- 
taining the  motion  for  judgment  on  the  pleadings.  Section 
4852,  Eevised  Codes  (sec.  1891,  Civ.  Code  1895),  reads,  in  part, 
as  follows:  '*In  any  action  hereafter  commenced  for  the  protec- 
tion of  rights  acquired  to  water  under  the  laws  of  this  state,  the 
plaintiff  may  make  any  or  all  persons  who  have  diverted  water 
from  the  same  stream  or  source  parties  to  such  action,  and  the 
court  may  in  one  judgment  settle  the  relative  priorities  and 
rights  of  all  the  parties  to  such  action."  After  a  careful  study 
of  the  pleadings  and  decree  in  the  Andrews  Case,  we  are  satis- 
fied that  the  only  matter  actually  determined  was  that  the  water 
right  of  the  defendants  Jefferson  county,  Mary  A.  Sloan,  Luella 
Byers,  Peter  B.  Mills,  Edward  O'Rourke,  George  Merriman,  W. 
H.  Stewart,  and  Mary  A.  Sloan,  Luella  Byers,  Annie  E.  Ber- 
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endes,  William  C.  Sloan,  John  B.  Sloan,  Clinton  A.  Sloan,  and 
Seymour  D.  Sloan,  as  heirs  at  law  of  Asa  H.  Sloan,  deceased, 
was  prior,  superior,  and  paramount  to  the  rights  of  the  plain- 
tiff and  defendants  McNeill  and  Hammer.  Indeed,  that  was 
the  only  issue  made  by  the  pleadings  aside  from  the  questions 
raised  by  the  answer  of  the  defendant  Knowles,  who  appears  to 
have  claimed  the  right  to  the  use  of  ten  inches  of  water  adversely 
to  both  plaintiff  and  defendants.  It  is  impossible  to  read  the 
decree  in  the  Andrews  Case  and  determine  that  the  court  in 
fact  determined  any  of  the  rights  of  the  parties  to  this  action 
as  between  themselves.  No  answer  was  filed  raising  such  issues, 
save  in  the  case  of  Knowles,  and  the  court  in  its  findings  of 
fact  and  conclusions  of  law  referred  to  the  defendants  as  the 
''owner  and  owners  of  and  entitled  to  the  use  of  one  hundred 
and  twenty  statutory  inches  of  the  waters  of  Muskrat  creek, 
taken  thereout  and  appropriated  by  means  of  their  ditch  known 
as  the  'Sloan  ditch'  and  leading  to  and  upon  their  said  lands." 
And  again:  "Such  right  of  said  defendants  to  the  use  of  said 
water  is  prior,  superior,  and  paramount  to  the  rights  of  the 
plaintiff  and  defendants  McNeill  and  Hammer." 

But  it  is  said  that  the  court  must  be  presumed  to  have  de- 
creed that  the  defendants  had  equal  rights,  because  section  4852, 
Bevised  Codes,  is  mandatory  in  its  terms.  And  in  this  con- 
nection counsel  for  the  defendants  employ  the  following  lan- 
guage: ''We,  of  course,  recognize  the  rule  that  estoppel  by  judg- 
ment usually  does  not  operate  as  between  cotenants  in  an  or- 
dinary action  concerning  the  cotenancy  property.  The  well- 
recognized  and  defined  exception  to  this  rule  is  that,  whenever 
conflicting  claims  are  in  fact  advanced,  it  matters  not  whether 
by  cross-petition  or  adverse  answer  between  defendants — the 
judgment  pronounced  thereon  is  as  conclusively  an  estoppel  as 
though  there  were  no  cotenancy.  Otherwise  endless  litigation 
would  result.  Courts  very  generally  have  recognized  this  ex- 
ception to  the  rule,  and  held  that,  where  interests  are  necessarily 
adverse  and  necessarily  passed  upon  in  one  proceeding  where  the 
adverse  claims  are  set  out,  the  judgment  acts  as  an  estoppel  of 
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the  points  raised.''  But  the  respective  rights  of  the  defendants 
were  not  necessarily  passed  npon  by  the  court.  We  regard 
section  4852,  supra,  as  permissive,  and  not  mandatory.  The 
court  may  in  one  judgment  settle  the  relative  priorities  and 
rights  of  all  the  parties  to  such  action  if  pleadings  are  framed 
so  as  to  justify  such  settlement.  It  is  said  that  this  statutory 
authority  was  exercised,  but  we  do  not  think  it  was.  A  signifi- 
cant feature  of  the  case  is  found  in  the  fact  that  the  defendants 
in  the  Andrews  Case  alleged  that  they  claimed  by  virtue  of  three 
appropriations  of  date,  respectively,  1866,  1867,  and  1872,  and 
the  court  found  that  the  right  to  use  this  one  hundred  and 
twenty  inches  of  water  was  acquired  in  1866,  1867,  and  1872. 
This  shows  that  in  the  one  hundred  and  twenty  inches  claimed 
appropriations  of  different  dates  were  included.  The  defend- 
ants pleaded  together  that  their  right  to  the  use  of  one  hundred 
and  twenty  inches  of  water  was  superior  to  any  right  of  the 
plaintiff.  They  did  not  attempt  to  set  forth  their  rights  as 
against  each  other.  It  may  be  that  the  plaintiff  could  have  com- 
pelled them  to  do  so  by  motion  or  other  appropriate  proceeding 
in  order  to  enable  him  to  know  what  his  rights  were  with  rela- 
tion to  each  individual  defendant;  but  he  did  not  elect  so  to  do. 
Any  defendant  had  the  same  privilege ;  but  Enowles  only  availed 
himself  of  it.  The  court  could  not  try  issues  not  made  by  the 
pleadings. 

In  the  case  of  Reynolds  v.  Stockton^  140  U.  S.  254,  11  Sup. 
Ct.  773,  35  L.  Ed.  464,  Mr.  Justice  Brewer,  speaking  for  the 
court,  said:  "The  invalidity  of  the  judgment  depends  upon  the 
fact  that  it  is  in  no  manner  responsive  to  the  issues  tendered 
by  the  pleadings.  This  idea  underlies  all  litigation.  Its  em- 
phatic language  is  that  a  judgment,  to  be  conclusive  upon  the 
parties  to  the  litigation,  must  be  responsive  to  the  matters  con- 
troverted. Nor  are  we  concerned  with  the  question  as  to  the 
rule  which  obtains  in  a  case  in  which,  while  the  matter  deter- 
mined was  not,  in  fact,  put  in  issue  by  the  pleadings,  it  is  ap- 
parent from  the  record  that  the  defeated  party  was  present  at 
the  trial  and  actually  litigated  the  matter.    In  such  a  case  the 


37  Mont]  Sloak  bt  al,  v.  Byebs  et  al.  511 

proposition  so  often  affirmed  that  that  is  to  be  considered  as 
done  which  ought  to  have  been  done,  may  have  weight,  and  the 
amendment  which  ought  to  have  been  made  to  conform  the 
pleadings  to  the  evidence  may  be  treated  as  having  been  made. 
Here  there,  was  no  appearance  after  the  filing  of  the  answer,  and 
no  participation  in  the  trial  or  other  proceedings.  Whatever 
may  be  the  rule  where  substantial  amendments  to  the  complaint 
are  permitted  and  made,  and  the  defendant  responds  thereto, 
or  where  it  appears  that  he  takes  actual  part  in  the  litigation  of 
the  matters  determined,  the  rule  is  universal  that  where  he  ap- 
pears and  responds  only  to  the  complaint  as  filed,  and  no  amend- 
ment is  made  thereto,  the  judgment  is  conclusive  only  so  far 
as  it  determines  matters  which  by  the  pleadings  are  put  in  issue." 
A  most  interesting  case  on  this  point  is  Munday  v.  Vail,  34 
N.  J.  L.  418,  where  the  court  said:  ** Jurisdiction  may  be  de- 
fined to  be  the  right  to  adjudicate  concerning  the  subject-matter 
in  the  given  case.  To  constitute  this  there  are  three  essentials: 
First.  The  court  must  have  cognizance  of  the  class  of  cases  to 
which  the  one  to  be  adjudged  belongs.  Second.  The  proper  par- 
ties must  be  present.  Third.  The  point  decided  must  be,  in 
substance  and  effect,  within  the  issue.  That  a  court  cannot  go 
out  of  its  appointed  sphere,  and  that  its  action  is  void  with  re- 
spect to  persons  who  are  strangers  to  its  proceedings,  are  proposi- 
tions established  by  a  multitude  of  authorities.  A  defect  in 
a  judgment  arising  from  the  fact  that  the  matter  decided  was  not 
embraced  within  the  issue  has  not,  it  would  seem,  received  much 
judicial  consideration.  And  yet  I  cannot  doubt  that,  upon  gen- 
eral principles,  such  a  defect  must  avoid  a  judgment.  It  is  im- 
possible to  concede  that,  because  A  and  B  are  parties  to  a  suit, 
a  court  can  decide  any  matter  in  which  they  are  interested, 
whether  such  matter  be  involved  in  the  pending  litigation  or 
not.  Persons  by  becoming  suitors  do  not  place  themselves  for 
all  purposes  under  the  control  of  the  court,  and  it  is  only  over 
these  particular  interests  which  they  choose  to  draw  in  question 
that  a  power  of  judicial  decision  arises.  If,  in  an  ordinary  fore- 
closure ease,  a  man  and  his  wife  being  parties,  the  court  of 
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chancery  should  decree  a  divorce  between  them,  it  would  require 
no  argument  to  convince  every  one  that  such  decree,  so  far  as 
it  attempted  to  affect  the  matrimonial  relation,  was  void;  and 
yet  the  only  infirmity  in  such  a  decree  would  be  found  upon 
analysis  to  arise  from  the  circumstance  that  the  point  decided 
was  not  within  the  substance  of  the  pending  litigation.  In 
such  a  case  the  court  would  have  acted  within  the  field  of  its 
authority,  and  the  proper  parties  would  have  been  present ;  the 
single  but  fatal  flaw  having  been  the  absence  from  the  record 
of  any  issue  on  the  point  determined.  The  invalidity  of  such 
a  decree  does  not  proceed  from  any  mere  arbitrary  rule,  but  it 
rests  entirely  upon  the  ground  of  common  justice.  A  judg- 
ment upon  a  matter  outside  of  the  issue  must  of  necessity  be 
altogether  arbitrary  and  unjust,  as  it  includes  a  point  upon 
which  the  parties  have  not  been  heard.  And  it  is  upon  this 
very  ground  that  the  parties  have  been  heard,  or  have  had  the 
opportunity  of  a  hearing,  that  the  law  gives  so  conclusive  an 
effect  to  matters  adjudicated.  And  this  is  the  principal  rea- 
son why  judgments  become  estoppels.  But  records  or  judg- 
ments are  not  estoppels  with  reference  to  every  matter  contained 
in  them.  They  have  such  efficacy  only  with  respect  to  the  sub- 
stance of  the  controversy  and  its  essential  concomitants.  Thus 
Lord  Coke,  treating  of  this  doctrine,  says:  'A  matter  alleged 
that  is  neither  traversable  nor  material  shall  not  estop.'  (Coke's 
Littleton,  352b.)  And  in  the  note  to  the  Diichess  of  Kingston's 
Case,  in  2  Smith's  Lead.  Cas.  535,  Baron  Comyn  is  vouched 
for  the  proposition  that  judgments  'are  conclusive  as  to  nothing 
which  might  not  have  been  in  question,  or  was  not  material.' 
For  the  same  doctrine,  that  in  order  to  make  a  decision  conclu- 
sive not  only  the  proper  parties  must  be  present,  but  that  the 
court  must  act  upon  Hhe  property  according  to  the  rights  that 
appear'  upon  the  record,  I  refer  to  the  authority  of  Lord  Redes- 
dale.  {Oifford  V.  Horty  1  Sch.  &  Lef.  408;  see,  also,  Qore  v. 
Stackpole,  1  Dow.,  30;  Cdcough  v.  Sterum,  3  Bligh,  186.)  In 
Curtis  V.  Price,  12  Ves.  102,  Sir  William  Grant  appears  in  a  col- 
lateral proceeding  to  have  looked  into  a  decree  to  see  how  far  it 
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had  been  warranted  by  the  matters  in  litigation.  •  •  •  None 
of  the  cases  are  directly  in  point,  but  they  tend  to  establish  the 
general  proposition  that  a  decree  or  a  judgment  can  have  no 
force  which  is  not  appropriate  to  any  part  of  the  matter  in  con- 
troversy before  the  court.  In  the  present  instance,  the  deed  of 
trust  in  question,  as  it  regards  the  parties  to  it,  was  not  by  any 
one  called  in  question.  The  defendants  to  this  chancery  suit 
did  not  ask  for  any  adjudication  upon  their  rights,  and,  when 
consequently  the  court  undertook  to  decide  and  conclude  such 
rights,  such  act  was  clearly  coram  non  judice,  and  was  conse- 
quently void."  (See  O'Connor  v.  Irvine,  74  Cal.  435,  441,  16 
Pac.  236.) 

It  is  argued  that  the  legislature  in  enacting  section  4852  in- 
tended to  compel  defendants  to  litigate  their  respective  titles  as 
between  themselves,  to  the  end  that  future  litigation  should 
be  avoided.  The  answer  to  this  is  that,  if  the  legislature  had  so 
intended,  it  had  the  opportunity  to  use  words  of  command  and 
neglected  to  do  so.  It  may  be  seriously  doubted  whether  the 
legislature  has  power  to  compel  a  man  to  enter  upon  a  course 
of  litigation  unless  some  one  has  a  cause  of  action  against  him. 
A  mode  for  the  perpetuation  of  testimony  is  provided  by  sec- 
tions 8042  to  8048,  Revised  Codes  (sees.  3420  to  3426,  Code  Civ. 
Proc.  1895).  Mr.  Justice  Holloway's  opinion  in  McNinch  v. 
Crawford,  30  Mont.  297,  76  Pac.  698,  is  quoted  in  respondents' 
brief.  He  there  said:  "Every  party  to  this  suit  was  an  an- 
tagonist to  every  other  party.'*  But  the  record  in  that  case 
discloses  the  fact  that  the  answering  defendants  appeared  and 
filed  separate  answers  and  cross-complaints  controverting  the, 
allegations  of  plaintiff's  complaint,  every  one  setting  forth  his 
right  and  putting  in  issue  the  allegations  of  every  other  cross- 
eomplainant. 

Numerous  cases  are  cited  by  respondents  to  the  effect  that, 
if  parties  have  had  a  hearing  and  an  opportunity  of  asserting 
their  rights,  they  are  eoneluded  by  the  decree  as  far  as  it 
affects  rights  presented  to  the  court  and  passed  upon  by  the 
decree.    Our    conclusion  that   section  4852   is  not   mandatory 
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and  that  the  rights  of  these  parties,  as  between  themselves,  were 
not  in  fact  presented  to  the  court,  seems  to  take  this  case  out  of 
the  operation  of  the  rale  as  thus  laid  down.  ^See  State  ex  reL 
Boston  dk  Mont.  C.  C.  &  8,  M.  Co,  v.  Dist.  Court,  30  Mont.  96,  75 
Pac.  956.)  But  beyond  all  this,  we  think  that  sections  7914  and 
7917,  Revised  Codes  (sees.  3196  and  3199,  Code  Civ.  Proc.  1895), 
are  decisive  of  this  point.    Those  sections  read  as  follows: 

"Sec.  7914.  The  effect  of  a  judgment  or  final  order  in  an  ac- 
tion or  special  proceeding  before  a  court  or  judge  of  this  state, 
or  of  the  United  States,  having  jurisdiction  to  pronounce  the 
judgment  or  order,  is  as  follows :  1.  In  case  of  a  judgment  or  or- 
der against  a  specific  thing,  or  in  respect  to  the  probate  of  a 
will,  or  the  administration  of  the  estate  of  a  decedent;  or  in 
respect  to  the  personal,  political  or  legal  condition  or  relation 
of  a  particular  person,  the  judgment  or  order  is  conclusive  upon 
the  title  to  the  thing,  the  will  or  administration,  or  the  condi- 
tion or  relation  of  the  person.  2.  In  other  cases  the  judgment 
or  order  is,  in  respect  to  the  matter  directly  adjudged,  conclu- 
sive between  the  parties  and  their  successors  in  interest  by  title 
subsequent  to  the  commencement  of  the  action  or  special  pro- 
ceeding, litigating  for  the  same  thing  under  the  same  title  and 
in  the  same  capacity;  provided^  they  have  notice,  actual  or  con- 
structive, of  the  pendency  of  the  action  or  proceeding/* 

"Sec.  7917.  That  only  is  deemed  to  have  been  adjudged  in 
a  former  judgment  which  appears  upon  its  face  to  have  been  so 
adjudged,  or  which  was  actually  and  necessarily  included  therein 
or  necessary  thereto." 

These  sections  define  the  effect  of  a  judgment  in  this  state. 
We  have  determined  that  upon  the  face  of  the  judgment  in  the 
Andrews  Case  it  does  not  appear  that  the  rights  of  the  defend- 
ants, as  between  themselves,  were  adjudged;  neither  were  they 
in  view  of  our  interpretation  of  section  4852,  Revised  Codes, 
actually  and  necessarily  included  therein  or  necessary  thereto. 
{Heilner  v.  Smith,  49  Or.  14,  88  Pac  299.) 
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The  judgment  of  the  district  court  of  Jefferson  county  is  re- 
versed, and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

Mr.   Chief  Justice  Brantly  and  Mr.  Justice  Hollowat 
concur. 


MITCHELL,  Respondent,  v.  HENDERSON,  Appellant. 

(No.  2,545.) 
(Submitted  October  9,  1908.    Decided  November  5,  1908.) 

[97  Pac.  942.] 

Landlord    and     Tenant— Leases — Inapplicable     Instructions-^ 
Parol  Contracts — Defenses — Statute  of  Frauds. 

Landlord    and    Tenant — ^Leases — Pleadings — ^Evidence — Listructions — Inap- 
plicability. 

1.  Where,  in  an  action  for  the  breach  of  a  contract  of  lease,  the 
complaint  of  the  lessee  alleged  that  the  lessor  had  failed  to  repair 
the  dwelling-house  in  question  within  the  time  stipulated,  but  did  not 
state  that  the  premises  were  not  in  a  condition  fit  for  occupation  by 
human  beings,  and  plaintiff's  evidence  did  not  show  such  a  condition, 
the  giving  of  an  instruction  that  if  the  premises  were  not  fit  for 
human  habitation  at  the  time  the  lease  was  made  or  before  the  lessee 
was  to  take  possession,  the  time  for  which  rent  was  payable  would 
commence  on  the  completion  of  the  repairs,  was  unwarranted. 

Same — ^Leases — Payment  of  Bent — Default — Nonsuit. 

2.  Plaintiff  entered  into  a  contract  of  lease  with  defendant,  whereby 
she  agreed  to  pay  a  stipulated  rental  for  a  dwelling-house,  defendant 
to  make  certain  repairs,  rent  to  commence  on  March  1,  1906,  payable 
at  the  end  of  each  month.  According  to  plaintiff's  own  testimony 
she  did  not  pay  the  March  rent  as  agreed,  but  on  April  7th  ten- 
dered only  one-half  of  the  amount  due  for  that  month  and  the  whole 
of  the  April  rent,  claiming  that  the  premises  were  not  ready  for 
occupancy  until  about  March  10th.  Held,  that  defendant  had  the 
right  to  treat  the  contract  as  rescinded,  and  that  a  motion  for  a  non- 
suit should  have  been  granted. 

Same — ^Leases — Statute  of  Frauds — ^Defense — ^When  not  Available. 

3.  Where,  in  an  action  for  the  breach  of  an  oral  contract  of  lease, 
defendant  lessor  admitted  the  making  of  the  contract  and  relied  on  a 
defense  other  than  the  statute  of  frauds,  he  could  not  avail  himself 
of  such  statute  as  a  defense.  In  such  case,  the  statute  to  be  avail- 
able, must  be  specially  pleaded. 

Same — ^Leases — Oral  Agreement — Statute  of  Frauds. 

4.  Obiter:  A  verbal  agreement  for  a  lease,  made  on  February  7, 
1906,  for  the  term  of  one  year  from  March  1st  of  that  year,  is  void 
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under  lection  5017,  Bevised  Codes,  wMeh  provides  that  an  agree- 
ment whieh  by  its  terms  is  not  to  be  performed  within  one  year  from 
the  making  thereof,  is  invalid,  unless  the  same  or  some  note  or  mem- 
orandum thereof  be  in  writing  and  subscribed  by  the  pftrty  to  be 
eharged  or  his  agent. 

Appeal  from  District  Court,  OaUatin  Cawnty;  W.  B.  C  Stew- 
art,  Judge. 

Action  by  C.  A'.  Mitchell  against  S.  J.  V.  B.  Henderson. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  him 
a  new  trial,  defendant  appeals.    Reversed  and  remanded. 

Mr.  John  A,  Luce,  for  Appellant. 

Ko  appearance  for  Respondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  plaintiff  began  this  action  in  the  district  court  of  Oallatin 
tsounty,  and  alleged  in  her  complaint  as  follows:  ''That  the  de- 
fendant is  the  owner  in  fee  of  those  certain  premises  known 
as  No.  413  East  Cottonwood  street,  in  the  city  of  Bozeman ;  that 
on  or  about  February  7,  1906,  the  defendant  agreed  to  make 
certain  repairs  to  said  premises,  and  to  have  the  same  com- 
pleted by  March  1,  1906,  and  on  that  date  to  lease  said  prem- 
ises to  plaintiff  at  a  rental  of  $7  per  month ;  that  defendant  did 
not  have  said  premises  repaired  and  ready  for  the  occupancy  of 
the  plaintiff  according  to  their  agreement  until  after  March  10, 
1906 ;  that  plaintiff,  relying  upon  her  agreement  with  defendant, 
incurred  great  expense  in  preparing  to  occupy  the  said  premises, 
in  packing  her  furniture,  loading  it  into  a  railroad  car  and  un- 
loading it  therefrom,  in  hiring  assistants  to  pack  said  furniture, 
in  loss  of  business  because  of  her  announced  intention  to  move, 
and  in  loss  of  business  because  of  her  preparation  to  move,  and 
in  payment  of  extra  rent,  to  the  damage  of  the  plaintiff  in  the 
sum  of  $196;  that  plaintiff  has  at  all  times  been  willing  and 
ready  to  carry  out  the  terms  of  her  agreement  with  defendant 
and  has  tendered  performance  thereof  ^  that^  after  plaintiff  had 
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made  all  preparations  to  occupy  the  said  premises  as  aforesaid, 
the  defendant  refused  and  now  refuses  to  carry  out  the  terms 
of  his  said  agreement  with  plaintiff,  and  by  reason  of  such  re- 
fusal the  plaintiff  has  been  damaged  in  the  sum  of  $300."  Judg- 
ment was  demanded  for  $300  and  costs  of  suit. 

The  defendant  in  his  answer  admitted  that  on  or  about  the 
seventh  day  of  February,  1906,  he  agreed  to  make  certain  re- 
pairs upon  said  premises,  and  to  have  the  same  completed  on 
or  about  the  sixth  day  of  March,  1906,  and  then  alleged  that  he 
agreed  to  lease  the  premises  to  the  plaintiff  at  a  monthly  rental 
of  $7  per  month,  rent  to  commence  on  the  first  day  of  March, 
1906,  and  to  be  paid  in  advance  from  month  to  month.  He 
further  alleged  that  he  made  said  repairs  as  agreed,  and  averred 
that  plaintiff  about  the  first  day  of  April,  1906,  refused  to  carry 
out  her  part  of  said  agreement  or  to  pay  the  rent  as  stipulated 
from  the  first  day  of  March,  1906,  whereupon  he,  the  defend- 
ant, notified  plaintiff  that  he  would  not  lease  said  premises  to 
her,  and  on  or  about  April  6,  1906,  he  leased  the  same  to  an- 
other tenant.  Then  followed  denials  of  plaintiff's  allegations 
relating  to  the  damage  sustained  by  her. 

Plaintiff  for  reply  denied  that  she  ever  agreed  to  pay  rent  in 
advance,  or  that  she  agreed  to  pay  rent  from  the  first  day  of 
March,  1906,  and  averred  that  she  agreed  to  pay  rent  from  the 
time  defendant  had  the  promised  repairs  made  and  completed, 
and  that  such  time  was  not  before  the  tenth  day  of  March,  1906. 

The  plaintiff  testified,  among  other  matters,  as  follows:  **I 
made  an  agreement  with  Mr.  Henderson  on  February  7,  1906, 
by  which  I  agreed  to  pay  him  the  rent  of  $7  per  month  as  long 
as  I  wanted  the  building  from  the  first  day  of  March,  if  he 
would  put  the  building  in  shape,  and  he  promised  to  do  so. 
He  wanted  to  know  how  long  I  wanted  to  live  there,  and,  if  I 
wanted  to  live  there  only  a  month  or  two,  he  would  not  fix  it 
up.  I  told  him  I  would  take  it  for  at  least  a  year.  The  real 
agreement  between  us  was  that  I  was  to  lease  this  house  for  at 
least  a  year,  and  he  would  not  fix  it  up  unless  I  would  agree 
to  that,  because  he  could  rent  it  as  it  was,  and  he  did  not  want  to 
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incur  any  expense  for  anybody  to  move  in  the  house  for  a  month. 
I  considered  it  a  lease  for  a  year,  and  not  from  month  to  month." 
Plaintiff's  testimony  further  shows  that  she  began  to  pack 
up  and  get  ready  to  move  some  time  during  the  month  of  March, 
but  that  she  was  unable  to  move  from  Belgrade,  in  Gallatin 
county,  to  the  city  of  Bozeman  before  April  8th,  for  the  reason 
that  a  blizzard  prevailed  in  that  section  of  the  country  for 
two  weeks  after  she  got  packed  up,  and  she  wajst  unable  to  get 
a  railway  car  for  her  goods  before  that  date.  She  paid  no  rent 
until  April  7th,  upon  which  date  she  sent  to  the  defendant  the 
sum  of  $10.50,  one-half  of  the  rent  for  the  month  of  March  and 
all  of  the  rent  for  April.  This  money  was  returned,  for  the 
reason  that  at  that  time  the  defendant  had  leased  the  premises 
to  another  party.  There  is  no  testimony  that  the  neglect  of  the 
defendant  to  make  the  repairs  had  anything  to  do  with  plain- 
tiff's failure  to  move  or  the  damages  she  claims  to  have  sus- 
tained. She  assigns  an  entirely  different  reason  for  not  moving 
in  March. 

We  regret  that  we  have  not  had  the  assistance  of  any  brief  or 
oral  argument  on  the  part  of  the  respondent.  In  behalf  of  the 
appellant,  it  is  contended  that  there  is  a  fatal  variance  between 
the  allegations  of  the  complaint  and  the  proof,  in  that  the  com- 
plaint sets  forth  an  agreement  to  give  a  lease,  and  the  proof 
shows  that  an  actual  lease  was  made.  We  do  not  regard  this 
point  as  material  in  view  of  the  conclusion  we  reach  upon  other 
points  in  the  case.  We  are  inclined  to  the  opinion,  however, 
that,  reading  the  complaint  in  the  light  of  the  circumstances 
surrounding  the  transaction  as  disclosed  by  the  testimony,  the 
agreement  constituted  a  lease  for  one  year  from  March  1,  1906, 
rent  payable  at  the  end  of  each  month.  We  are  satisfied  from 
plaintiff's  testimony  and  an  inspection  of  the  pleadings  that  the 
understanding  between  the  parties  was  that  the  rent  should 
be  payable  monthly,  but  not  in  advance. 

At  the  conclusion  of  plaintiff's  testimony  the  defendant  moved 
to  strike  out  the  whole  of  the  same,  for  the  reason,  among  others, 
'Hhat  the  agreement  as  testified  to  by  the  plaintiff  was  an  agree- 
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ment  for  a  lease  of  real  estate  for  more  than  the  space  of  one 
year,  and  that  the  said  agreement  nor  any  memorandum  there- 
of was  ever  made  or  entered  into  in  writing,  or  signed  by  the 
parties  thereto,  or  either  of  them,  or  their  agent  therefor  legally 
authorized,  and  that  the  said  contract  is  therefore  void  and  un- 
enforceable."  The  court  overruled  this  motion.  At  the  con- 
clusion of  all  the  testimony  for  the  plaintiff  the  defendant  inter- 
posed a  motion  for  a  nonsuit,  setting  forth  as  reasons  why  the 
same  should  be  granted,  among  others,  the  one  just  quoted,  and 
also  ''that  the  testimony  of  the  plaintiff  shows  that  she  herself 
was  in  default  in  the  payment  of  the  rent  as  stipulated  at  the 
time  the  alleged  damages  are  alleged  to  have  accrued."  This 
motion  was  also  overruled. 

We  will  first  consider  the  second  point  of  the  motion  for  a  non- 
suit. The  court  gave  the  jury  the  following  instruction:  **The 
court  instructs  the  jury  that  the  lessor  of  a  building  intended 
for  the  occupation  of  human  beings  must,  in  the  absence  of 
an  agreement  to  the  contrary,  put  it  in  condition  for  such  oc- 
cupation; and,  if  the  lessor  agrees  to  repair  before  the  com- 
mencement of  the  term,  the  making  of  such  repairs  is  a  condition 
precedent  to  the  payment  of  rent,  and  if  you  believe  from  the 
evidence  in  this  case  that  the  premises  testified  about  were  not  in 
condition  for  the  occupation  of  human  beings,  at  the  time  the 
lease  was  made,  or  that  the  defendant  agreed  to  make  repairs 
to  said  building  before  the  plaintiff  was  to  take  possession,  then 
the  time  for  which  rent  was  payable  commenced  at  the  time  of 
the  completion  of  said  repairs,  and  not  before,  in  the  absence 
of  an  agreement  to  the  contrary." 

Section  5226,  Revised  Codes  (CivU  Code  1895,  sec.  2620), 
reads  as  follows:  ''The  lessor  of  a  building  intended  for  the 
occupation  of  human  beings  must,  in  the  absence  of  an  agree- 
ment to  the  contrary,  put  it  into  condition  fit  for  such  occu- 
pation, and  repair  all  subsequent  dilapidations  thereof,  which 
render  it  untenantable,  except  such  as  are  mentioned  in  section 
5219."  Section  5219  (Civil  Code  1895,  sec.  2604)  declares  that 
"the  hirer  of  a  thing  must  repair  all  deteriorations  or  injuries 
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thereto  occasioned  by  his  ordinary  negligence."  The  reason  for 
giving  the  above  instruction  undoubtedly  was  to  furnish  the 
jury  with  a  rule  of  law  which  might  be  applied  by  them  in  such 
a  way  as  to  excuse  the  plaintiff  from  paying  the  rent  for  the 
month  of  March.  The  error  in  giving  the  instruction  lies  in  the 
fact  that  it  is  inapplicable  to  this  case,  for  the  reason  that  there 
is  no  allegation  in  the  complaint  to  the  effect  that  the  premises 
were  not  in  a  condition  fit  for  occupation  by  human  beings,  and 
plaintiff  nowhere  makes  that  excuse  in  her  testimony.  The 
allegation  of  the  complaint  is  that  ^'the  defendant  failed  to  have 
said  premises  repaired  and  ready  for  the  occupancy  of  the 
plaintiff,  according  to  their  agreement,  until  after  March  10, 
1906."  So  that,  in  our  judgment,  in  the  light  of  plaintiff's 
own  testimony,  she  was  in  default  in  not  paying  the  March 
rent,  and  the  defendant  had  the  right  to  treat  the  contract  as 
rescinded.    The  motion  for  a  nonsuit  should  have  been  granted. 

Recurring,  however,  to  the  first  point  raised  in  the  motion 
to  strike  out  the  testimony  of  the  plaintiff,  and  also  in  the  mo- 
tion for  a  nonsuit,  it  is  the  settled  law  in  this  state  that,  where 
the  making  of  the  contract  alleged  in  the  complaint  is  put  in  is- 
sue by  the  answer,  the  defendant  may  avail  himself  of  the  statut^i 
of  frauds  without  pleading  it.  But  a  different  rule  applies  when 
the  making  of  the  contract  is  admitted  and  other  defenses  are 
relied  upon  to  defeat  the  action.  In  such  case  the  statute  is 
not  available  unless  specially  pleaded.  (Christiansen  v.  Aldrich. 
30  Mont.  446,  453,  76  Pac.  1007.)  There  was  no  error  in  the 
ruling  on  this  point. 

It  may  be  that  this  contract  as  shown  by  the  proof  falls 
within  the  first  paragraph  of  section  5017,  Revised  Codes  (Civ. 
Code,  1895,  sec.  2185),  which  reads  as  follows:  **The  following 
contracts  are  invalid,  unless  the  same,  or  some  note  or  memoran- 
dum thereof,  be  in  writing  and  subscribed  by  the  party  to  be 
charged,  or  his  agent:  (1)  An  agreement  that  by  its  terms  is 
not  to  be  performed  within  a  year  from  the  making  thereof." 
(Browne  on  the  Statute  of  Frauds,  sec.  282 ;  Wood  on  the  Statute 
of  Frauds,  sec.  269 ;  Comstock  v.  Ward,  22  111.  248 ;  Wilson  v. 
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Martin,  1  Denio  (N.  T.),  602;  Crammelin  v.  Thiess,  31  Ala. 
412,  70  Am.  Dec.  499 ;  Herrin  v.  Butters,  20  Me.  119 ;  Crawford 
V.  Jones,  54  Ala.  459 ;  Martin  v.  Blanchett,  77  Ala.  288 ;  Atwood 
V.  Norton,  31  Ga.  507.)  As  this  statute  is  not  pleaded,  however, 
it  is  unnecessary  to  decide  the  point  directly. 

Finally,  it  is  urged  by  the  defendant  that  it  was  error  in  the 
court  to  receive  testimony  as  to  the  damages  alleged  to  have 
been  sustained  by  the  plaintiff,  because  the  averments  of  the 
complaint  are  insufficient  to  warrant  proof  of  special  damages. 
Having  decided  that  the  plaintiff  can  have  no  recovery  upon 
the  case  made  by  her  in  the  court  below,  it  becomes  unnecessary 
to  discuss  this  question  of  pleading. 

The  result  of  the  trial  in  Gallatin  county  was  that  the  plain- 
tiff had  a  verdict  for  $196,  upon  which  judgment  was  entered, 
and  the  court  afterward  refused  the  defendant  a  new  trial. 
For  the  reasons  hereinbefore  stated,  the  order  and  judgment 
must  be  reversed  and  a  new  trial  granted.    It  is  so  ordered. 

Reversed  and  remanded, 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway, 
concur. 
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(No.  2,539.) 

(Submitted  October  9,  1908.    Decided  November  5,  1908.) 

[97  Pac.  950.] 

Fraud — Contracts — Pleadings — Sufficiency — Causes  of  Action — 
Adoption  by  Reference — Evidence — Issues  and  Proof — Opin- 
ion Evidence — Cross-examination — Trial — Argumrcnt — Right 
io-  Open  cmd  Close — New  Trial — Prem>ature  Notice — Court 
Records — Correction. 

Contracts — Fraud — Elements — ^Pleadings. 

1.    To  justify  a  recovery  on  the  ground  of  fraud  or  deceit  in  the 
making  of  a  contract,  the  statement  of  facts  as  to  how  the  fraud  or 
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deceit  was  eommitted  muet  make  it  appear,  with  reasonable  certainty, 
(1)  that  the  defendant  made  a  representation  or  statement  intend- 
ing that  the  plaintiff  should  act  upon  it;  (2)  that  the  representa- 
tion was  false;  (3)  that  the  plaintiff  believed  the  statement;  «nd 
(4)  that  he  acted  upon  it  and  was  damaged. 

Fraudulent  Concealment — Definition. 

2.  A  fraudulent  concealment  is  the  intentional  concealment  of  some 
fact  known  to  the  defendant  which  it  was  material  for  the  plaintiff 
to  know  to  prevent  being  defrauded. 

Fraud — Concealment — ^What   Constitutes. 

3.  The  concealment  of  a  fact  which  one  is  bound  to  disclose  is  the 
equivalent  of  an  indirect  representation  that  such  fact  does  not  ex- 
ist, and  differs  from  a  direct  false  statement  onlj  in  the  mode  by 
which  it  was  made. 

Contracts — Fraud — Pleadings — Insufficiency. 

4.  A  counterclaim,  set  up  in  an  action  to  recover  on  a  contract  of 
lease  of  sheep,  which  alleged  that  the  sheep  delivered  to  defendant 
by  plaintiff  were  so  diseased  with  lip  and  foot  ulceration  that  they 
infected  his  sheds  and  lands;  that  plaintiff  knew  they  were  diseased 
and  t>iat  defendant'  did  not,  but  was  led  by  plaintiff  to  believe  they 
were  Lot,  and  that  by  reason  of  the  infection  of  defendant's  sheds 
and  lands  he  was  damaged  in  a  certain  amount — ^was  insufficient  to 
justify  a  recovery  npon  the  ground  of  deceit,  under  the  rule  Bet 
forth  in  paragraph  1  above. 

Pleadings — Causes  of  Action — Adoption  by  Reference. 

5.  Each  cause  of  action  alleged  must  be  complete  in  itself,  except 
as  to  the  allegations  introductory  or  by  way  of  inducement,  which, 
having  been  once  made  in  a  preceding  count,  may  be  adopted  by  ref- 
erence. 

Fraud — Pleadings — Causes  of  Action — Adoption  by  Reference. 

6.  In  an  action  by  the  lessor  of  sheep  to  recover  on  the  contract  of 
lease,  a  counterclaim,  the  purpose  of  which  was  to  recover  of  the 
plaintiff  the  amount  due  defendant  for  the  care  of  the  sheep  de- 
livered to  him  and  an  amount  agreed  to  be  paid  for  extra  feed  to 
certain  of  the  sheep  under  a  special  contract,  and  which  adopted  by 
reference  an  affirmative  defense,  theretofore  made,  alleging  fraud 
on  the  part  of  plaintiff,  was  insufficient  to  state  a  cause  of  action  on 
the  ground  of  fraud,  under  the  rule  laid  down  in  paragraph  5  above. 

Same — Reliance  on  Misrepresentation — When  not  Qround  of  Complaint. 

7.  When  a  party  who  claims  to  have  been  defrauded  has  investigated 
for  himself,  or  had  the  means  at  hand  to  ascertain  the  truth  or  falsity 
of  any  misrepresentation  made  to  him,  his  reliance  upon  such  misrep- 
resontatiou,  however  false  it  may  have  been,  affords  no  ground  of 
complaint. 

Same — Pleadings — Insufficiency. 

8.  The  answer  of  defendant,  attempting  to  allege  fraud  on  the  part 
of  plaintiff's  agent  in  procuring  him  to  enter  into  a  contract  whereby 
defendant  was  to  winter  certain  sheep  for  plaintiff  for  a  stipulated  sum, 
by  a  statement  that  the  agent  had  delivered  to  him  sheep  so  infected 
with  lip  and  foot  ulceration,  that  extraordinary  losses  occurred  for 
which  he  (defendant)  became  liable  under  the  contract,  but  into  which 
he  would  not  have  entered  if  he  had  known  that  the  sheep  were  infected 
— hut  which  failed  to  allege  that  the  agent  knew  or  should  have  known 
of  the  fatal  character  of  the  disease  or  that  the  sheep  were  infected,  or 
that  his  representations  as  to  the  cause  of  a  certain  lameness  in  some 
of  the  sheep  were  false  and  made  with  the  intent  to  mislead,  and 
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did  mislead,  defendant,  or  that  defendant  relied  npon  tbe  ndsrepre- 
sentations  so  made,  was  insufficient. 

Same — ^Pleadings — ^Insufficiencj — Evidence — Inadmissibility. 

P.  Where  the  pleadings  are  insufficient  to  state  a  cause  of  action  or 
defense  on  the  ground  of  fraud,  evidence  tending  to  establish  fraud 
should  be  excluded. 

Contracts — Issues  and  Proof. 

10.  Where,  in  an  action  on  a  lease  of  sheep,  one  of  the  issues  was 
whether  the  sheep  delivered  to  defendant  were  affected  with  lip  and 
foot  ulcerations,  evidence  that  some  of  the  sheep  were  affected  bj  tape- 
worms was  inadmissible,  in  the  absence  of  evidence  that  tapeworms 
were  one  of  the  symptoms,  or  one  of  the  results  of  the  disease  com- 
plained of. 

Same — Items  Making  up  Total  Damages — Evidence. 

11.  It  was  error  to  permit  defendant  to  state,  in  support  of  his 
counterclaim  that  he  had  been  damaged  by  reason  of  the  infection 
of  his  sheds  and  grazing  lands  by  the  diseased  sheep  delivered  to 
him  under  his  contract  of  lease,  the  damages  in  the  lump  sum  of 
$5^000,  without  first  requiring  him  to  state  the  particular  items 
which  made  up  the  total  amount. 

Same — Writings — Parol  Evidence — ^When  Inadmissible. 

12.  Where  no  issue  had  been  made  upon  the  question  whether  a 
written  contract  of  lease  of  sheep  did  not  contain  all  the  stipulations 
of  the  parties,  evidence  that  prior  to  the  making  of  it  an  oral  agree- 
ment had  been  made  whereby  plaintiff's  agent  agreed  that  defendant 
should  have  only  sound  and  healthy  sheep,  was  inadmissible. 

Opinion  Evidence — Witnesses — Competency. 

13.  One  who,  though  experienced  in  raising  and  caring  for  sheep, 
had  not  been  shown  to  know  the  conditions  prevailing  at  the  place 
where  sheep  were  kept  under  a  contract  of  lease,  should  not  have 
been  permitted  to  testify  that  certain  extraordinary  losses  had  all 
resulted  from  a  certain  disease. 

Same. 

14.  A  sheep-raiser  who  had  merely  stated  that  his  sheep  had  during 
two  winters  contracted  a  certain  infectious  disease  and  that  this  was 
his  only  experience  with  it,  was  not  competent  to  give  his  opinion 
as  to  whether  the  sheds  of  another  were  infected  by  such  disease. 

Evidence — Cross-examination — Scope. 

15.  Where,  in  the  examination  in  chief  of  a  witness,  no  reference 
had  been  made  to  a  particular  subject,  cross-examination  on  such  mat- 
ter was  improper. 

Contracts — ^Livestock — ^Leases — ^Duty  of  Lessor. 

16.  Where  a  lease  of  sheep  bound  the  lessee  to  herd,  feed,  and  gen- 
erally care  for  the  sheep  as  his  own  property,  according  to  the  best 
custom  of  sheep  husbandry,  the  lessor  was  under  no  obligation  to  un- 
dertake the  treatment  of  the  sheep  suffering  from  a  £sease,  or  to 
employ  any  one  for  that  purpose. 

Same — Livestock — Leases — ^Fraud — Duty    of    Lessor — Evidence — Immateri- 
aUty. 

17.  Where,*  in  an  action  to  recover  on  a  contract  of  lease  of  certain 
sheep,  defendant's  chief  contention  was  that  he  had  been  induced 
through  fraud  to  enter  into  the  lease,  in  that  plaintiff  delivered  to 
him  diseased  sheep,  evidence  that  the  lessor  or  his  agent  failed  to  give 
any  attention  to  sheep  affected  was  inmiaterial. 
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Trial — Pnetiee — ^Burden  of  Proof — ^Argument — Bight  to  Open  and  Close. 

18.  Where,  at  the  close  of  plaintiff's  case,  it  was  stipulated  that  if 
plaintiff  was  entitled  to  judgment  in  an  action  on  a  contract  of 
lease  of  sheep,  it  was  to  be  for  a  certain  amount,  the  defendant,  re- 
lying on  counterclaims  for  damages,  had  the  burden  of  proof  and 
the  right  to  open  and  close  the  argument. 

New  Trial — ^Premature  Notice — Effect. 

19.  A  notice  of  motion  for  a  new  trial  which  was  given  ten  days 
before  entry  of  judgment  was  premature  and  therefore  ineffective  as 
a  basis  of  the  motion. 

Courts — Correction  of  Records — ^Judgment — Entry. 

20.  A  court  has  the  power  to  correct  its  records  so  as  to  speak  the 
truth;  hence  there  was  no  error  in  an  order  of  court  directing  a 
change  in  the  date  of  the  entry  of  judgment  so  as  to  show  on  what 
day  it  was  actually  entered. 

Same — Records — Amendments  Nunc  Pro  Tunc — Judgment — ^Entry. 

21.  Where  a  clerk  of  the  district  court  did  not  enter  a  judgment 
until  twenty  days  after  rendition  thereof,  a  motion  for  an  order  di- 
recting entry  nune  pro  tunc  as  of  the  date  of  rendition  was  properly 
denied,  even  though  notice  of  intention  to  move  for  a  new  trial  had 
been  given  with  reference  to  the  date  of  rendition  of  judgment. 

Pleading — Splitting  Causes  of  Action — Counts. 

22.  Semble:  Where  all  the  damages  resulting  from  an  alleged  fraud 
were  the  result  of  one  act  of  the  wrongdoer,  it  would  seem  that  the 
defrauded  party  has  but  one  single  cause  of  action  arising  out  of 
this  wrong;  therefore,  all  the  elements  going  to  make  up  the  sum 
total  of  the  damages  should  be  alleged  in  one  count,  and  not  split  into 
several  causes  of  action. 

Appeal  from  District  Court,  Lewis  <&  Clark  County;  Thos.  C. 
B.ach,  Judge. 

Action  by  T.  C.  Power  &  Bro.  against  W.  P.  Turner,  Jr. 
From  a  judgment  for  defendant  and  from  an  order  denying  it  a 
new  trial,  plaintiff  appeals.    Reversed  and  remanded. 

Messrs,  Walsh  &  Newman,  for  Appellant. 

A  person  relying  upon  fraud  must  specifically  plead  the  facts 
constituting  the  fraud.  It  is  not  sufficient  to  say  that  a  party 
was  guilty  of  fraud,  or  did  a  certain  act  fraudulently,  but  the 
facts  constituting  the  fraud  must  be  clearly  and  specifically 
set  forth.  The  same  rule  applies  when  setting  up  fraud  as  a 
defense  or  counterclaim,  as  when  setting  up  fraud  as  the  basis 
of  a  cause  of  action.  {Butte  Hardware  Co,  v.  Knox,  28  Mont. 
Ill,  72  Pac.  301;  Stetson  v.  Riggs,  37  Neb.  797,  56  N.  W.  628.) 
Testing  the  answer  in  this  case  by  the  rule  established  in  the 
cases  cited,  the  answer  does  not  state  facts  sufficient  to  constitute 
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a  defense,  or  to  sustain  a  judgment  in  favor  of  the  defendant. 
(Byard  v.  Holmes,  34  N.  J.  L.  296;  Rung  v.  Brown,  23  Neb. 
817,  37  N.  W.  660;  Taylor  v.  Chiest,  58  N.  Y.  262;  White  v. 
Smith,  39  Kan.  752,  18  Pac.  931;  Humphrey  v.  Merriam,  32 
T^Iinn.  197,  20  N.  W.  138 ;  Pforzheimer  v.  Selkirk,  71  Mich.  600, 
40  N.  W.  12 ;  Parker  v.  Armstrong,  55  Mich.  176,  20  N.  W.  892 ; 
Daly  V.  Quick,  99  Cal.  179,  33  Pac.  859;  Bennett  v.  Oihhons, 
55  Conn.  452,  12  Atl.  99 ;  Morris  v.  Morris,  95  Ga.  535,  20  S.  E. 
506;  White  v.  Smith,  39  Kan.  752,  18  Pac.  931;  Farmer  v. 
Scott,  53  Kan.  534,  36  Pac.  978;  Middleton  v.  Jerdee,  73  Wis. 
39,  40  N.  W.  629 ;  Hemenway  v.  Keeler,  88  Hun,  405,  34  N.  Y. 
Supp.  808 ;  Pryor  v.  Foster,  130  N.  Y.  171,  29  N.  E.  123 ;  Mc- 
Donald V.  Trafton,  15  Me.  225 ;  8  Ency.  of  PI.  &  Pr.  897 ;  2  Cur- 
rent Law,  108;  Famsworth  v.  Duffner,  142  U.  S.  43,  12  Sup. 
Ct.  164,  35  L.  Ed.  931.) 

That  a  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  or  that  an  answer  does  not  state  facts  suffi- 
cient to  constitute  a  defense  or  support  a  counterclaim,  may 
be  raised  for  the  first  time  on  an  appeal  to  the  supreme  court. 
It  is  never  waived.  {Quirk  v.  Clark,  7  Mont.  31,  14  Pac.  669; 
Oarver  v.  Lynde,  7  Mont.  108,  14  Pac.  697 ;  Whiteside  v.  Lebcher, 
7  Mont.  473,  17  Pac.  548;  Raymond  v.  Wimsette,  12  Mont. 
551,  33  Am.  St.  Rep.  604,  31  Pac.  537;  Code  Civ.  Proc,  sec. 
685.) 

There  is  no  evidence  tending  to  show  that  the  plaintiff,  its 
agent  or  officers  had  any  knowledge  that  the  sheep  were 
afflicted  with  or  exposed  to  any  infectious  disease,  or  that  the 
disease  mentioned  in  the  complaint  was  infectious- or  contagious. 
(Ingham  on  Animals,  348;  St.  Louis  v.  Ooolsby,  58  Ark.  401, 
24  S.  W.  1071 ;  Clarendon  v.  McClellan,  89  Tex.  483,  59  Am.  St. 
Rep.  70,  34  S.  W.  98,  35  S.  W.  474,  31  L.  R.  A.  669 ;  Hawks  v. 
Locke,  139  Mass.  205,  52  Am.  Rep.  702,  1  N.  E.  543;  Patee  v. 
Adams,  37  Kan.  133,  14  Pac.  505;  Missouri  Pac.  Ry.  Co.  v. 
Finley,  38  Kan.  550,  16  Pac.  951;  Grimes  y.  Eddy  (Mo.),  27 
S.  W.  479;  Wirth  v.  State,  63  Wis.  51,  22  N.  W.  860;  O'Hare 
V.  Morris,  87  111.  App.  393;  Coyle  v.  C(mway,  35  Mo.  App.  490; 
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Bradford  v.  Floyd,  80  Mo.  207 ;  TToZt^r  v.  Herron,  22  Tex.  55.) 
The  same  rule  applies  as  in  case  of  damage  by  a  vicious  animal; 
the  owner  is  not  responsible  unless  he  knew  the  animal  was 
vicious.  {Ward  v.  Danzeizen,  111  111.  App.  163;  Feldman  v. 
Sellig,  110  111.  App.  130;  Fritsche  v.  Glemow,  109  IlL  App. 
355;  Gladstone  v.  Brinkhurst,  70  N.  J.  L.  130,  56  AtL  142; 
Eddy  V.  Union  E.  Co.,  25  B.  I.  451,  105  Am.  St.  Rep.  897, 
56  Atl.  677;  DeGray  v.  Murray,  69  N.  J.  L.  458,  55  Atl.  237; 
Trumhle  v.  Happy,  114  Iowa,  624,  87  N.  W.  678;  2  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  364-367.) 

The  plaintiff  was  entitled  to  open  and  close  the  argument  to 
the  jury.  (16  Cyc.  926-932;  Royal  Ins.  Co.  v.  Schuing,  87  Ky. 
410,  9  S.  W.  242;  Scott  v.  Wood,  81  CaL  398,  22  Pac.  871; 
Thompson  on  Trials,  226-229;  Bailey  on  Onus  Probandi,  603.) 

Evidence  of  fraud  in  other  transactions  is  not  adn:issible 
to  establish  fraud  in  an  independent  transaction.  The  only 
case  in  which  such  evidence  can  be  admitted  is  in  case  of  con- 
spiracy. (Edward  MaUey  Co,  v.  Button,  77  Conn.  571,  60 
Atl.  125;  Buckley  v.  Acme  Food  Co.,  113  HI.  App.  210;  Ed- 
wards V.  Warner,  35  Conn.  517.) 

Mr.  Wm.  Wallace,  Jr.,  Mr.  John  O.  Brown,  and  Mr.  B.  F. 

Gaines,  for  Respondent. 

Every  fact  or  circumstance  from  which  a  legal  inference 
of  fraud  may  be  drawn  is  relevant,  and  the  courts  will  allow 
the  greatest  liberality  in  the  method  of  examination,  the  scope 
of  the  inquiry  and  the  latitude  of  the  direct  and  cross-examina- 
tion of  witnesses.  (6  Ency.  of  Ev.,  pp.  22,  23,  notes  62-64.) 
And  this  true  whether  the  act  or  occurrence  preceded  or  fol- 
lowed the  particular  act  complained  of.  {New  York  etc.  Ins. 
Co.  V.  Armstrong,  117  U.  S.  591,  6  Sup.  Ct.  877,  29  L. 
Ed.  997 ;  Bancroft  v.  Feringhi,  54  Cal.  120 ;  Gardner  v.  Meeker, 
169  111.  40,  48  N.  E.  308;  Piedmont  Bank  v.  Hatcher,  94 
Va.  229,  26  S.  K  506;  Pennsylvania  etc.  Ins.  Co.  v.  Me- 
chanics' etc.  Trust  Co.,  72  Fed.  423,  19  C.  C.  A.  286,  38  L.  R.  A. 
33;  Brown  v.  Dickerson,  2  Marv.    (Del.)    119,  42  Atl.   421; 
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Kingman  v.  Reinemer,  166  111.  208,  46  N.  E.  786;  Bloomer  v. 
Gray,  10  Ind.  App.  326,  37  N.  E.  819;  Cole  v.  High,  173  Pa. 
590,  34  Atl.  292;  New  York  etc.  Ins.  Co.  v.  Armstrong,  117 
U.  S.  591,  6  Sup.  Ct.  877,  29  L.  Ed.  997.) 

Where  fraud  is  relied  upon  to  avoid  a  contract  or  written 
instrument,  parol  evidence  of  the  contents  of  that  instrument 
is  admissible  in  evidence.  (6  Ency,  of  Ev.,  p.  16;  Burns  v. 
Dockray,  156  Mass.  135,  30  N.  E.  551;  Brison  v.  Brison,  75 
Cal.  525,  7  Am.  St.  Rep.  189,  17  Pac.  689 ;  Sathre  v.  Rolfs,  31 
Mont.  85,  77  Pac.  431.)  The  defendant  had  the  right  to  open 
and  close.     {Royal  Ins.  Co.  v.  Schmng,  87  Ky.  410,  9  S.  W.  242.) 

MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

The  complaint  in  this  action  contains  four  counts.  In  the 
first  recovery  is  sought  for  the  sum  of  $4,920.60,  with  interest^ 
made  up  of  moneys  loaned  to  defendant  and  paid  out  and  ex- 
pended by  plaintiff  in  his  behalf,  and  at  his  request,  during 
the  years  1903  and  1904.  In  the  second  recovery  is  sought  for 
the  sum  of  $1,386.92,  alleged  to  be  the  reasonable  value  of 
goods,  wares  and  merchandise  furnished  to  defendant  at  his 
instance  and  request  during  the  same  years,  with  interest  from 
and  after  May  14,  1904.  In  the  third  count  it  is  alleged  that 
the  plaintiff  and  defendant  on  October  1,  1900,  entered  into  a 
written  contract,  a  copy  of  which  is  attached  to  and  made 
a  part  of  the  complaint  as  *' Exhibit  A,"  and  reads,  omitting 
formal  parts  as  follows: 

**That  the  said  party  of  the  first  part,  [T.  C.  Power  &  Bro.] 
does  by  these  presents  lease,  grant  and  farm  let  unto  the  said 
party  of  the  second  part  [W.  P.  Turner,  Jr.]  the  following 
described  sheep:  740  head  of  yearling  wethers;  7,480  head  of 
2s,  3s,  and  4  year  old  wethers;  655  head  of  lambs;  1,000* head 
of  2  year  old  ewes,  for  the  purpose  of  running  the  same  from  the 
first  day  of  October,  1903,  until  the  first  day  of  May,  A.  D.  1904, 
and,  as  a  consideration  therefor,  the  said  party  of  the  first  part 
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agrees  to  pay  said  second  party  the  sum  of  eight  cents  ($.08) 
per  head  per  month  for  the  actual  number  of  sheep  returned 
to  them  on  the  first  day  of  May,  1904. 

'*It  is  further  undenstood  and  agreed  by  and  between  the 
parties  of  this  contract  that  the  said  party  of  the  second  part 
covenants  and  agreed  to  and  with  the  said  party  of  the  first 
part  that  he  ^ill  in  a  good  and  husband-like  manner,  and  ac- 
cording to  the  best  custom  of  sheep  husbandry  in  the  neighbor- 
hood, herd,  feed  and  generally  care  for  said  sheep  as  of  his 
own  property,  and  for  that  purpose  will  provide  suitable  and 
ample  sheep  sheds  and  shelter,  and  sufficient  hay  to  feed  them 
during  winter,  and  will  pay  any  and  all  expenses  of  herding 
and  feeding  the  same,  and  also  the  expense  *if  delivering  them 
up  to  said  party  of  the  first  part  at  the  -expiration  of  this 
lease,  at  Chester,  Montana. 

''And  it  is  further  understood  and  agreed  between  the  par- 
ties hereto  that  at  the  expiration  of  said  term,  or  on  sooner 
termination  of  this  lease,  the  said  party  of  the  second  part  will 
surrender  and  deliver  to  the  said  party  of  the  first  part  the  &aid 
sheep  in  as  good  condition  and  order  as  the  same  may  be  in 
when  delivered  into  his  possession  on  the  first  day  of  October, 
A.  D.  1903,  provided,  however,  that,  should  any  losses  occur 
from  any  cause  whatsoever,  they  will  be  allowed  to  the  maximum 
extent  of  2  per  cent  on  all  wethers  older  than  one  year,  3  por 
cent  on  all  yearling  wethers,  and  3  per  cent  on  all  dry  ewes, 
without  charge  to  said  second  party;  provided,  however,  that 
said  per  cent  for  loss  shall  not  be  construed  as  allowing  said 
second  party  to  retain  any  sheep  should  death  loss  not  equal 
per  cent  stated;  and  it  is  understood  that  said  second  party 
will  exhibit  the  pelt  of  each  and  every  sheep  lost  during  said 
term  of  this  lease. 

"K  is  further  agreed  that,  should  said  losses  exceed  the  per- 
centage as  stated,  the  said  second  party  wUl  pay  to  the  said 
first  party  the  sum  of  $3.50  per  head  for  all  wethers,  and 
$3  per  head  for  dry  ewes  lost  in  excess  of  said  percentage. 
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"And  it  is  further  agreed  that  if,  at  any  time  during  the  said 
term,  the  party  of  the  second  part  fails  to  properly  care  for 
said  sheep,  and  fails  in  season  to  provide  sufficient  hay  and 
suitable  sheds  and  shelter  for  them,  then  the  said  party  of  the 
first  party  may  resume  possession  of  said  sheep,  and  for  that 
purpose  may  enter  upon  any  lands  or  premises  wherever  the 
same  may  be  found,  and  shall  have  the  right  to  use  the  sheds, 
feeding  grounds  and  lands  of  the  said  party  of  the  second  part, 
and  shall  have  the  right  to  erect  sheds  or  shelter,  and  purchase 
hay,  if  necessary,  such  expense  to  be  paid  by  said  party  of  the 
second  part,  and,  in  the  event  said  second  party  or  his  agent 
shall  not  carefully  and  properly  care  for  said  sheep,  then,  and 
in  that  event,  said  party  of  the  first  part  shall  have  the  right 
to  resume  possession  of  said  sheep,  and  put  such  person  lu 
charge  as  can  properly  handle  same,  the  expenses  thereof  shall 
be  paid  by  said  second  party." 

It  is  alleged  that  the  plaintiff  had  on  its  part  kept  and  per- 
formed all  the  conditions  of  the  contract  to  be  by  it  kept  and  per- 
formed, but  that  the  defendant  had  failed  to  return  to  plaintiff 
fourteen  hundred  and  ninety  wethers,  all  older  than  one  year, 
after  allowance  had  been  made  of  two  per  cent  under  the  terms  of 
the  contract,  which  were  of  the  value  of  $6,653.52 ;  that  the  de- 
fendant thereby  became  indebted  to  the  plaintiff  over  and  above 
the  amount  he  was  entitled  to  receive  from  the  plaintiff  for  keep- 
ing the  sheep  in  the  sum  of  $2,371.54,  with  interest  from  May  1, 
1904.  In  the  fourth  count  plaintiff  sues  upon  an  account  for 
goods,  wares  and  merchandise  sold  and  delivered  to  defendant  by 
the  Benton  Hardware  Company  of  the  value  of  $79.40;  the 
plaintiff  being  the  owner  of  the  account  under  an  assignment  to 
it  by  the  company. 

The  answer  of  the  defendant  to  the  first,  second  and  fourth 
counts  admits  all  the  allegations  contained  in  them.  In  answer  to 
the  third  count,  while  it  is  admitted  that  sheep  to  the  number  al- 
leged were  delivered  to  the  defendant  and  that  upon  redelivery  to 
plaintiff  he  failed  to  account  for  nineteen  hundred  and  forty  head, 
for  which  he  had  agreed  to  pay  under  the  terms  of  the  contract, 
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he  denies  that  these  were  all  wethers  older  than  one  year,  and 
alleges  that  the  losses  by  death  were  about  equally  distributed 
among  the  different  classes,  and  that  he  should  be  charged  for 
them  accordingly.  It  is  further  alleged  that  he  delivered  to 
the  plaintiff  during  the  period  covered  by  the  contract  pelts  and 
wool  taken  from  sheep  lost  of  the  value  of  $1,377.65,  for  which 
sum  he  was  entitled  to  a  credit  upon  the  amount  claimed  by 
plaintiff.  Then,  in  a  paragraph  designated  as  an  affirmative 
defense  and  counterclaim,  it  is  alleged: 

"(1)  That  the  plaintiff  was  guilty  of  perpetrating  a  fraud 
upon  this  defendant  in  the  execution  of  said  contract,  ^Exhibit 
A/  to  the  plaintiff's  complaint,  in  this:  that  the  defendant 
had  had  in  his  custody  under  a  former  contract  between  4,000 
and  5,000  sheep  described  in  the  plaintiff's  complaint,  and  they 
were  still  upon  his  premises  at  the  time  the  aforesaid  contract 
was  entered  into  on  or  about  the  1st  of  October,  1903 ;  that  said 
sheep  were  fat  and  healthy  and  in  good  condition  to  go  through 
the  winter;  that,  in  addition  to  said  sheep  that  were  already 
upon  his  premises  when  said  contract  was  made,  the  plaintiff 
added  thereto  about  5,000  sheep  which  were  at  the  time  of  said 
contract,  and  had  been  for  some  time  previous  thereto,  upon 
the  range  near  Malta,  in  Valley  county,  Mont.;  that  said 
sheep  last  described  had  been  prior  to  the  making  of  this  con- 
tract exposed  to  a  certain  disease  which  was  infectious  and 
often  fatal,  known  as  'ulcerated  foot  and  lip  disease';  that  one 
J.  H.  Huse,  who  was  the  agent  and  representative  and  general 
manager  of  the  plaintiff  company,  and  who  had  charge  of  all 
of  said  sheep  at  the  time  said  contract  was  made,  and  with 
whom  the  defendant  made  said  contract,  knew  at  the  time  that 
said  contract  was  made  that  these  sheep  had  been  exposed  to< 
this  infectious  disease,  and  wrongfully  and  fraudulently  con- 
cealed said  fact  from  this  defendant. 

*'(2)  Defendant  further  alleges  that  the  plaintiff  through 
said  agent  caused  to  be  inserted  in  said  contract  the  follow- 
ing: 'That,  at  the  expiration  of  said  term  or  sooner  termina- 
tion of  this  lease,  the  said  party  of  the  second  part  (this  de- 
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fendant)  will  surrender  and  deliver  to  the  said  party  of  the 
first  part  the  said  sheep  in  as  good  condition  and  order  as  the 
same  may  be  in  when  delivered  in  his  possession  on  the  first 
day  of  October,  1903.'  Following  this  is  the  clause  which  al- 
lows this  defendant  a  maximum  loss  of  2  x)er  cent  on  all 
wethers  older  than  one  year,  and  3  per  cent  on  all  yearling 
wethers  and  dry  ewes.  Defendant  alleges  that,  when  the  above 
paragraph  was  inserted  in  this  contract,  said  Huse,  agent  and 
representative  of  the  plaintiff,  knew  that  said  5,000  sheep  which 
had  been  brought  from  Malta  had  been  exposed  to  this  disease, 
and  that  there  was  evidence  of  lameness  in  some  of  the  sheep 
at  that  time,  and  that  they  were  taking  the  disease.  Said  clause 
was  inserted  in  said  contract  by  said  agent  for  the  fraudulent 
purpose  of  making  this  defendant  liable  for  whatever  losses 
there  might  be  from  death  among  said  sheep  from  said  disease. 
The  foregoing  the  defendant  charges  upon  information  and  be- 
lief. Defendant  further  alleges  that  at  the  time  said  sheep 
from  Valley  county  were  delivered  he  noticed  that  some  of  them 
were  lame,  but  there  were  no  ulcers  or  soreness  upon  the  feet 
or  the  lips  of  any  of  them,  and  defendant  called  the  attention 
of  said  Huse  to  the  fact  that  some  of  the  sheep  were  lame,  and 
said  Huse  replied  that  the  lameness  was  caused  by  their  having 
been  trailed  across  a  certain  burned  district  on  their  way  from 
Valley  county  to  his  premises. 

'*(3)  Defendant  further  alleges  that  he  made  said  contract 
with  reference  to  said  sheep  being  in  a  healthy  condition,  and 
that  said  sheep  at  the  time  he  received  them  had  the  appear- 
ance of  being  in  a  healthy  and  good  condition;  that,  if  he  had 
known  the  sheep  had  been  exposed  to  said  disease,  he  would 
never  have  received  them,  nor  entered  into  such  a  contract. 

**  (4)  Defendant  further  alleges  that  said  sheep  commenced 
to  develop  said  disease  shortly  after  he  took  possession  of  them ; 
that  it  was  a  new  disease  to  him,  and  that  he  did  not  know 
its  nature  nor  as  to  how  fatal  it  might  be;  that,  as  fast  as  a 
sheep  would  develop  the  disease,  he  would  cut  it  out  of  the  flock 
and  put  it  in  a  corral  and  under  his  sheds,  and  give  it  the  best 
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care  and  attention  possible;  that  the  disease  gradually  spread 
among  the  bands  until  it  became  so  prevalent  that  there  were 
very  few  of  the  sheep  that  did  not  take  the  disease;  that 
he  filled  his  corrals  and  his  sheds  with  them,  and  gave  them  the 
best  attention,  feeding  them  hay  and  oats  in  large  quantities, 
and  did  everything  in  his  power  to  save  as  many  of  the  sheep 
from  dying  as  he  possibly  could;  that  he  wrote  the  plaintiff 
about  the  condition  of  the  sheep,  and  followed  the  advice  of  said 
plaintiff's  agent,  said  Huse,  in  the  extra  treatment  and  care 
that  he  gave  said  sheep;  that  only  a  few  of  these  sheep  died 
previous  to  the  10th  day  of  March,  1904,  but  that  large  numbers 
of  them  died  between  the  10th  and  30th  of  March,  and  they 
continued  dying  so  long  as  they  remained  in  his  possession, 
and,  as  defendant  is  informed  and  believes,  continued  to  die 
afterward. 

**(5)  Defendant  further  alleges  that  nearly  all  of  the  losses 
by  death  among  the  sheep  were  caused  by  this  disease.  The 
loss  from  other  causes  was  merely  nominal. 

**  (6)  Defendant  further  alleges  that  he  had  corrals  and  sheds 
enough  to  take  care  of  these  sheep,  and  gave  them  the  best  of 
attention,  and  that  he  had  a  large  and  excellent  range  upon 
which  to  pasture  said  sheep. 

**(7)  Defendant  further  alleges  that  the  plaintiff  is  not  en- 
titled to  recover  anything  under  said  contract  for  the  loss  of 
said  sheep  by  reason  of  the  fraud  practiced  upon  him  by  it 
through  its  said  agent ;  that  it  was  impossible  for  him  to  comply 
with  his  said  contract  as  to  returning  to  the  plaintiff  of  said 
sheep  which  had  died;  and  that  the  loss  of  said  sheep  was  by 
reason  of  the  said  disease,  the  existence  of  which  among  said 
sheep,  and  the  fact  that  they  had  been  exposed  to  it,  were 
fraudulently  concealed  from  this  defendant  by  the  plaintiff. 

**(8)  Defendant  further  alleges  that  he  had  no  knowledge 
or  information  from  which  he  could  have  acquired  knowledge 
of  the  fact  that  said  Huse  knew  that  said  sheep  had  been  ex- 
pos<id  to  this  disease  until  about  a  month  after  he  had  returned 
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said  sheep  to  the  plaintiff,  to-wit,  on  or  about  the  23d  day  of 
May,  1904. 

**(9)  Defendant  further  alleges  that  he  was  advised  that  if 
the  plaintiff,  without  knowledge  that  said  sheep  had  been  ex- 
posed to  this  infectious  disease,  acted  in  good  faith  in  the 
making  of  said  contract,  and  in  the  delivery  of  said  sheep  to 
him  under  the  same,  he  would  be  bound  by  said  contract  to  make 
said  loss  good.  For  this  reason,  he  did  not  repudiate  said  con- 
tract and  return  said  sheep  to  the  plaintiff  when  he  first  dis- 
covered that  said  sheep  had  said  disease.  Defendant  further 
alleges  that  he  had  no  knowledge  at  the  time  he  made  said 
contract  and  took  said  sheep  into  his  possession  that  they  had 
been  exposed  to  said  disease." 

The  remaining  portion  of  the  answer  sets  up  three  separate 
counterclaims.  The  first  of  these,  adopting  by  reference  all 
the  allegations  contained  in  the  affirmative  defense,  avers  that, 
by  reason  of  the  foregoing  fraud  practiced  upon  the  defendant, 
it  became  necessary  for  him  to  expend,  and  that  he  did  expend, 
more  than  he  would  otherwise  have  expended  for  help  to  care 
for  the  sheep,  the  sum  of  $706.54;  that  he  was  compelled  to 
feed  to  them  hay  and  grain  of  the  value  of  $4,820.83  more  than 
would  otherwise  have  been  necessary ;  and  that  he  suffered  dam- 
age in  these  amounts  through  the  fraud  of  plaintiff.  The 
second  count,  after  setting  forth  the  numbers  of  different  classes 
of  sheep  which  defendant  claims  that  he  had  actually  received 
under  the  contract,  varying  in  some  particulars,  not  requiring 
notice,  from  the  statements  made  in  the  complaint,  alleges  that 
there  is  due  to  defendant  for  the  care  of  the  sheep,  at  the  price 
fixed  in  the  contract  and  for  extra  feed  he  had  given  to  a  certain 
number  of  the  ewes  under  a  special  agreement,  mad«  after  the 
signing  of  the  contract,  the  sum  of  $5,675.88,  with  interest  from 
April  23,  1904,  the  date  at  which  the  sheep  were  redelivered 
to  the  plaintiff.  The  third  count,  without  adopting  the  alle- 
gations of  fraud  contained  in  the  separate  defense,  alleges  that 
at  the  time  the  defendant  entered  into  the  contract  referred 
to  in  the  complaint  and  the  sheep  were  delivered  to  him  by  the 
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plaintiff,  he  was  the  owner  of  certain  corrals  of  the  value  of 
$3,500,  and  of  grazing  lands;  that  the  sheep  were  so  diseased 
with  lip  and  foot  ulceration  that  they  infected  these  sheds  and 
lands ;  that  the  plaintiff  knew  that  the  sheep  were  diseased,  and 
that  defendant  did  not,  but  was  led  by  the  plaintiff  to  believe 
that  they  were  not;  and  that,  by  reason  of  the  infection  of  the 
sheds  and  lands,  the  defendant  had  been  damaged  to  the  amount 
of  $5,000.  By  an  amendment  made  to  the  answer  at  the  begin- 
ning of  the  trial,  it  is  denied  that  the  reasonable  value  of  the 
sheep  delivered  to  the  defendant  is  $3.50  for  wethers  and  $3 
for  ewes;  and  it  is  then  alleged  that  they  were  so  diseased  at 
the  time  they  were  delivered  that  they  were  of  no  value  what- 
ever. Judgment  is  demanded  for  all  the  amounts  set  forth 
in  these  counterclaims.    There  was  issue  by  reply. 

The  trial  resulted  in  a  verdict  for  the  defendant  for  $3,995.26, 
and  for  costs  of  suit.  The  plaintiff  has  appealed  from  the  judg- 
ment and  an  order  denying  it  a  new  trial,  and  also  from  two 
special  orders  made  after  judgment,  upon  the  settlement  of 
the  bill  of  exceptions,  the  result  of  which  was  to  correct  the 
records  of  the  district  court  so  as  to  show  that  judgment  had 
been  entered  in  the  case  on  July  25,  instead  of  July  5. 
I  It  is  apparent  that  the  theory  upon  which  defendant  seeks  to 
recover  damages  against  the  plaintiff  upon  all  of  his  counter- 
claims, except  the  second,  is  that  he  had  been  induced  by  the 
plaintiff  through  fraud  to  enter  into  the  contract.  This  puts 
him  in  position  of  a  plaintiff  suing  to  recover  damages  suffered 
by  reason  of  the  deceit  and  fraud  of  the  defendant.  The  ques- 
tion is  submitted  to  us  whether  or  not  the  facts  set  forth  in 
these  counterclaims  are  sufficient  to  support  a  judgment.  No 
specific  complaint  is  made  as  to  the  form  of  these  pleadings; 
but,  before  examining  the  allegations  on  the  head  of  fraud  in 
order  to  determine  their  suflBciency,  it  may  not  be  out  of  place 
to  notice  some  features  of  them  which,  in  our  opinion,  are  fatal 

defects. 

Upon  the  assumption  that  substantial  allegations  in  one  count 
of  a  pleading  forming  the  very  foundation  of  the  cause  of  ao- 
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tion  may  be  embodied  in  a  following  count  by  words  of  refer- 
ence only,  the  third  counterclaim  contains  no  allegations  at- 
tempting to  show  fraud,  nor  any  words  of  reference  to  the  pre- 
ceding portions  of  the  answer  where  they  are  found.  The  con- 
tract attached  to  the  complaint  is  referred  to.  Regarding  this 
as  a  sufficient  averment  on  this  head,  there  are  no  facts  stated 
from  which  it  can  be  understood  wherein  or  how  the  plaintiff 
wronged  the  defendant  in  the  making  of  this  contract.  Were 
the  sheep  to  be  healthy  and  free  from  any  kind  of  disease! 
What  is  the  character  of  the  disease  designated  as  lip  and  foot 
ulceration!  Is  it  fatal  and  likely  to  result  in  additional  ex- 
pense and  loss  to  one  in  defendant's  position  by  having  his  cor- 
rals and  grazing  lands  infected  by  it!  Is  it  in  fact  an  infectious 
disease!  Plaintiff's  agent  knew  that  the  sheep  were  infected 
by  it,  but  what  representation  did  he  make  on  the  subject  to  the 
defendant!  Was  this  representation  'false!  What  conceal- 
ments did  he  make!  Did  defendant  believe  and  rely  upon  the 
representation,  and  was  he  thus  induced  to  enter  into  the  con- 
tract to  his  damage,  whereas,  if  he  had  had  the  knowledge  which 
lie  now  has,  he  would  not  have  entered  into  it!  Did  plaintiff 
intend  to  defraud  him  by  inducing  him  to  assume  the  obliga- 
tions of  the  contract!  There  are  no  allegations  in  this  count 
answering  any  of  these  questions.  There  is  only  the  indirect 
statement  that  the  disease  was  infectious;  that  plaintiff  knew 
it;  that  defendant  did  not  know  it;  and  the  statement,  by 
way  of  conclusion,  that  plaintiff  led  him  to  believe  that  the 
sheep  were  not  diseased.  This  is  not  enough  to  justify  avoiding 
the  contract  and  granting  the  relief  demanded.  Something 
more  is  required  than  mere  innuendo  or  inference.  In  such 
<2ase  the  statement  of  facts  as  to  how  the  fraud  was  committed 
must  make  it  appear  with  reasonable  certainty  (1)  that  the 
•defendant  made  a  representation  or  statement  intending  that 
the  plaintiff  should  act  upon  it;  (2)  that  the  representation 
was  false;  (3)  that  the  plaintiff  believed  the  statement;  and 
{4)  that  he  acted  upon  it  and  was  damaged.  {Butte  Hardware 
Co.  V.  Knox,  28  Mont.  Ill,  72  Pac.  301  j  Byard  v.  Holmes,  34 
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N.  J.  L.  296;  Runge  v.  Brawn,  23  Neb.  817,  37  N.  W.  660.)  A 
fraudulent  concealment  is  the  intentional  concealment  of  some 
fact  known  to  the  defendant  which  it  is  material  for  the  plaintiff 
to  know  to  prevent  being  defrauded.  (Page  v.  Parker,  43 
N.  H.  363,  80  Am.  Dec.  172.)  Indeed,  the  concealment  of  a  fact 
which  one  is  bound  to  disclose  is  the  equivalent  of  an  indirect 
representation  that  such  fact  does  not  exist,  and  differs  from 
a  direct  false  statement  only  in  the  mode  by  which  it  is  made. 
Testing  the  third  counterclaim  by  these  rules,  it  is  wholly  in- 
sufficient to  justify  a  recovery  upon  the  ground  of  deceit. 

The  second  counterclaim  is  also  insufficient  because  it  con- 
tains no  independent  statement  of  the  facts  constituting  fraud. 
It  is  true  it  refers  to  the  afiSrmative  defense  and  adopts  the 
allegations  there  made;  but  this  violates  a  fundamental  rule  of 
pleading,  that  each  cause  of  action  alleged  must  be  complete 
in  itself,  except  as  to  allegations  introductory  or  by  way  of 
inducement,  which,  having  been  once  made  in  a  preceding  count, 
may  be  adopted  by  reference.  {Murray  v.  City  of  Butte,  35 
^lont.  161,  88  Pac.  789 ;  McKay  v.  McDougal,  19  Mont  488,  48 
Pac.  988;  Hefferlin  v.  Karlman,  29  Mont.  139,  74  Pac.  201; 
Bates,  PL  &  Pr.  P.  &  P.  502.)  The  pertinency  of  these  re- 
marks touching  the  form  of  the  pleadings,  though  made  some- 
what by  way  of  digression,  will  become  apparent  when  we 
come  to  notice  the  rulings  of  the  court  upon  the  admissibility 
of  evidence  under  the  allegations  of  the  third  counterclaim. 
The  purpose  of  the  second  counterclaim  is  merely  to  recover 
of  the  plaintiff  the  amount  due  defendant  under  the  contract 
for  the  care  of  the  sheep  delivered  to  him  and  for  an  amount 
agreed  to  be  paid  him  for  extra  feed  to  certain  ewes  under  a 
special  agreement,  made  after  the  contract  was  entered  into. 
No  allegations  of  fraud  were  necessary  in  order  to  aid  recovery 
under  this  count.  Just  here  it  may  be  noted  that  under  a  stipu- 
lation made  by  counsel  during  the  trial,  to  which  reference 
is  hereafter  made,  all  controversy  arising  out  of  issues  made 
upon  this  count  was  eliminated.  The  question,  and  the  only 
question,  actually  tried,  was  whether  plaintiff    was  guilty  of 
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fraud  in  procuring  the  contract,   and  the  verdict  was  based 
apon  a  finding  against  plaintiff  on  this  issue. 

Recurring,  then,  to  the  main  question,  are  the  allegations 
contained  in  the  affirmative  defense,  and  adopted  by  reference  as 
a  part  of  the  first  counterclaim,  sufficiently  certain  and  specific 
to  sustain  a  judgment  f  It  will  be  noticed  upon  examination 
of  these  allegations  that  the  clause  of  the  contract  which  it  is 
said  was  the  result  of  plaintiff's  fraud  is  the  one  quoted  in 
the  answer  as  follows:  "That  at  the  expiration  of  the  said  term 
or  sooner  termination  of  this  lease  the  said  party  of  the  second 
part  will  surrender  to  the  said  party  of  the  first  part  the  said 
sheep  in  as  good  condition  and  order  as  the  same  may  be  in 
when  delivered  in  his  possession  on  the  first  day  of  October^ 
1903."  The  gist  of  the  complaint  made  is  that,  by  the  inser* 
tion  of  this  clause,  the  defendant  was  made  to  assume  charge 
of  the  sheep,  and  became  liable  for  losses  which  might  occur 
from  an  extraordinary  cause,  of  the  existence  of  which  the  de* 
fendant  had  no  knowledge;  whereas,  if  its  existence  had  been, 
divulged  to  him  by  the  agent  of  the  plaintiff,  he  would  not  have 
assumed  charge  of  them  at  all.  In  other  words,  the  defendant 
was  willing  and  purposed  to  enter  into  the  contract  by  which 
he  would  become  liable  for  losses  resulting  from  ordinary  causes,, 
including  diseases  to  which  sheep  are  ordinarily  subject,  but  that 
he  did  not  assume  losses  likely  to  result  from  extraordinary 
and  unusual  causes,  and  would  not  have  done  so  but  for  the 
fraudulent  concealments  and  false  statements  by  the  agent  of 
plaintiff.  The  contract  says  nothing  on  this  subject;  but,  since 
no  complaint  is  made  of  it  except  in  the  one  particular,  we 
must  proceed  upon  the  assumption  that  this  is  the  gravamen 
of  defendant's  charge.  This  being  the  specific  wrong  done, 
it  became  necessary  to  allege  with  reasonable  certainty  the  facta 
concerning  it,  to-wit,  that  at  the  time  the  contract  was  made 
the  sheep  had  been  exposed  to  an  infectious  disease;  that  they 
had  contracted  it  or  would  probably  do  so,  and  that  it  was 
so  fatal  in  character  as  to  result,  or  to  be  likely  to  result,  in  ex- 
traordinary losses;  that  the  plaintiff's  agent  then  knew  these 
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facts;  that  defendant  was  ignorant  of  them;  that  the  plaintiff 
concealed  its  knowledge,  and  by  its  false  statements  as  to  their 
condition,  made  with  the  intent  to  mislead  the  defendant,  did 
mislead  him;  and  that  the  defendant  was  injured.  It  should 
also  appear  that  the  circumstances  were  such  that  the  defendant 
had  a  right  to  rely  upon  the  statements  of  plaintiff's  agent  or 
have  him  divulge  what  were  the  exact  conditions,  and  that  he 
did  so,  for,  though  the  statements  of  plaintiff's  agent  were 
false  and  his  concealment  of  his  knowledge  was  with  fraudu- 
lent intent,  yet  the  defendant  would  not  therefore  have  ground 
to  complain,  if  the  circumstances  were  such  that  he  ought  to 
have  known  the  conditions,  and  that,  if  he  entered  into  the 
contract,  he  would  incur  liability  for  extra  losses;  for,  **wheD 
it  appears  that  a  party  who  claims  to  have  been  deceived  to  his 
prejudice  has  investigated  for  himself,  or  that  the  means  were 
at  hand  to  ascertain  the  truth  or  falsity  of  any  representations 
made  to  him,  his  reliance  upon  such  representations,  however 
false  they  may  have  been,  affords  no  ground  of  complaint." 
{Orinrod  v.  Anglo-American  Bond  Co,,  34  Mont.  169,  85  Pac. 
891.) 

Reduced  to  a  brief  statement,  the  answer  alleges  that  five 
thousand  of  the  sheep  delivered  to  defendant  had  been  exposed 
to  an  infectious  and  often  fatal  disease;  that  it  was  known 
as  ''ulcerated  foot  and  lip  disease";  that  Huse,  the  agent  of 
plaintiff,  knew  of  the  exposure,  and  concealed  this  fact;  that, 
knowing  this  fact,  he  incorporated  the  covenant  in  the  contract 
rendering  defendant  liable  for  losses  which  might  be  caused 
by  the  disease;  that,  defendant  having  noticed  that  some  of  the 
sheep  were  lame  and  having  called  attention  to  it,  Huse  told 
him  that  the  lameness  was  due  to  travel  over  burned  lands ;  that 
the  contract  had  been  made  on  the  part  of  the  defendant  with 
reference  to  healthy  sheep;  that  thereafter  the  disease  spread 
through  the  herd  and  became  prevalent;  that  nearly  all  losses 
were  the  result  of  this  disease;  that  he  had  no  knowledge  or 
information  from  which  he  could  have  gained  knowledge  that 
Huse  knew  of  the  exposure  of  the  sheep;  and  that  defendant 
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was  advised  that,  if  the  plaintiff  had  acted  in  good  faith  in  de- 
livering the  sheep,  without  knowledge  of  their  exposure,  he, 
defendant,  would  be  liable  for  losses  resulting  from  the  disease. 
These  allegations  are  wholly  insufficient.  It  is  not  alleged  that 
Huse  knew  anything  of  the  fatal  character  of  the  disease,  or 
from  his  experience,  or  any  other  reason  should  have  known  of  it, 
and  that  the  sheep  had  been  infected  by  it,  nor  that  his  repre- 
sentations as  to  the  cause  of  the  lameness  observed  by  defendant 
were  false  and  made  with  intent  to  mislead  and  did  mislead  the 
defendant,  nor  that  defendant  relied  upon  the  misrepresenta- 
tions so  made.  It  does  not  appear  but  that  the  defendant  had 
equal  opportunity  with  plaintiff  to  know  exactly  what  the 
conditions  were.  Evidently,  the  parties  to  the  contract  had  in 
mind  at  the  time  it  was  made  the  probability  of  losses  during 
the  winter  months  at  least  from  ordinary  causes,  as  well  as  other 
causes,  else  there  would  have  been  inserted  an  exception  in  this 
regard.  Since  the  contract  contains  no  such  exception,  the  lia- 
bility assumed  under  it  may  not  be  avoided  by  allegations  so 
vague  and  indefinite  that  give  room  only  for  inference  of  wrong- 
doing on  the  part  of  the  plaintiff.  Relief  can  be  had  only  upon 
a  statement  of  probative  facts  coming  substantially  within  the 
rule  laid  down  in  the  cases  heretofore  cited. 

Contention  ia  made  that  the  court  erred  in  not  directing  a 
verdict  for  plaintiff  at  the  close  of  the  evidence.  Since  the  cause 
must  be  remanded  for  a  new  trial,  we  shall  refrain  from  dis- 
cussing this  feature  of  the  case  or  express  any  opinion  thereon. 
While,  for  present  purposes,  it  may  be  conceded  that  the  evi- 
dence on  behalf  of  defendant  did  not  warrant  a  submission 
of  the  case  to  the  jury,  upon  another  trial  it  may  be  supple- 
mented in  substantial  particulars,  in  which  event  any  opinion 
expressed  by  this  court  at  this  time  would  be  of  no  value. 

Error  is  assigned  upon  many  of  the  rulings  of  the  court  upon 
the  admission  and  exclusion  of  evidence,  and  upon  instructions 
given  and  refused.  Error  is  also  assigned  upon  the  action  of 
the  court  in  permitting  the  defendant  to  open  and  close  the 
argument  to  the  jury.    Many  of  the  questions  arising  upon  the 
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rulings  of  the  court  on  the  evidence  are  so  destitute  of  merit 
as  not  to  require  special  notice;  while  nearly  all  the  rest  have 
been  sufficiently  covered  by  what  we  have  already  said.  In 
most  cases  the  objection  went  to  the  competency  of  the  evidence 
under  the  pleadings,  tending  to  establish  fraud.  Since  we  have 
shown  that  the  allegations  on  this  subject  were  insufficient, 
the  objections  under  this  head  should  have  been  sustained.  This 
is  particularly  true  of  all  objections  made  to  such  evidence  under 
the  third  count  in  the  answer.  Special  notice  will  be  made  of 
some  of  these  rulings  which  are  not  disposed  of  by  this  general 
statement. 

Defendant  was  permitted  to  introduce  evidence  showing  that 
some  of  the  sheep  were  affected  by  tapeworms  before  the  de- 
livery was  made  to  him.  This  ruling  was  prejudicial  error. 
There  was  no  issue  in  the  pleadings  as  to  diseases  generally, 
nor' as"  to  the  health  of  the  sheep  as  affected  by  tapeworms. 
The  issue  sought  to  be  made  and  tried  was  as  to  whether 'the 
sheep  were  affected  with  lip  and  foot  ulceration ;  whether  this  is 
an  infectious  and  fatal  disease;  and  whether  plaintiff  fraudu- 
lently misrepresented  the  facts  in  this  connection.  It  was  not 
shown  that  tapeworms  are  one  of  the  symptoms  of  this  disease 
or  one  of  its  results.  The  evidence  went  to  an  inquiry  entirely 
without  the  issues. 

As  to  the  amount  of  damage  suffered  by  defendant  by  reason 
of  the  infection  of  his  grazing  lands  and  sheds,  the  defendant, 
after  stating  that  another  herd  of  sheep  which  he  had  wintered 
during  1904  and  1905  had  caught  the  infection,  and  that  he 
could  not  thereafter  get  sheep  to  winter,  was  permitted  to  state 
that  he  had  suffered  damage  to  the  amount  of  $5,000.  He  had 
not  theretofore  stated  any  of  the  particular  items  gDing  to  make 
up  this  amount.  The  ruling  was  erroneous.  The  witness  should 
have  been  required  to  state  the  particulars  wherein  he  had  been 
damaged,  leaving  it  to  the  jury  to  draw  its  conclusion  as  to  the 
amount  from  the  basis  of  calculation  thus  furnished.  While 
the  witness  might,  after  stating  that  he  had  been  damaged 
and  after  giving  the  particular  items,  have  been  permitted  to 
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state  the  sum  total,  the  statement  by  him  of  his  conclusion 
as  to  the  lump  sum  furnished  no  basis  for  calculation  by  the 
jury.  A  verdict  based  upon  such  evidence  is  based  upon  the  con- 
<;lusion  of  the  witness,  and  not  that  of  the  jury.  (Dougherty  v. 
Stewart,  43  Iowa,  648;  Smith  v.  Eubanks  cfe  Hill,  72  Ga.  280; 
13  Cyc.  211.) 

Evidence  was  admitted  of  the  details  of  a  conversation  be- 
tween the  defendant  and  Huse,  plaintiff's  agent,  during  the 
month  of  September  preceding  the  date  of  the  contract,  at 
which  a  preliminary  arrangement  was  made  about  wintering 
the  sheep  in  controversy.  The  defendant  testified  that  at  that 
time  the  agreement  was  made  that  he  should  have  sound,  healthy 
sheep.  This  was  objected  to  on  the  ground  that  it  tended  to 
vary  the  terms  of  the  written  contract.  There  was  no  issue 
in  the  case  upon  the  question  whether  the  contract  did  not  con- 
tain all  the  stipulations  of  the  parties,  and  apparently  the  evi- 
dence had  no  pertinency  to  any  of  the  issues  tried;  nor  is  it 
pointed  out  in  respondent's  brief  that  it  was  competent  for  any 
other  purpose.  It  should  have  been  excluded.  Whether,  under 
issues  properly  made  in  the  pleadings,  it  would  be  competent 
upon  the  question  of  fraud,  we  do  not  decide. 

The  witness  Hoffman  was  permitted,  over  objection  of  the 
plaintiff,  to  expre&s  his  opinion  as  to  the  cause  of  the  extraordi- 
nary loss  in  the  herd  of  sheep  in  charge  of  the  defendant  during 
the  winter.  It  did  not  appear  from  his  previous  examination 
what  knowledge  he  had  of  the  conditions  which  existed  at  de- 
fendant's place;  but  it  did  appear  that  he  had  had  experience 
in  raising  and  caring  for  sheep.  While  it  may  have  been  com- 
petent for  him  to  state  that  the  disease  was  fatal  and  naturally 
resulted  in  loss  by  death,  in  the  absence  of  knowledge  of  other 
conditions  prevalent  there — such  as  want  of  proper  care  and  at- 
tention on  the  part  of  the  defendant — ^he  should  not  have  been 
permitted  to  state  that  the  losses  all  resulted  from  the  disease, 
which  he  in  effect  did. 

Witness  Whitmore,  after  stating  that  his  sheep  had  contracted 
lip  and  foot  ulceration  in  the  winter  of  1902  and  1903,  and 
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that  this  was  his  first  experience  with  the  disease,  was  asked 
to  state  his  opinion  as  to  whether  defendant's  sheds  were  in- 
fected by  it.  His  previous  examination  showed  neither  knowl- 
edge gained  by  investigation,  nor  experience  in  treating  the 
disease,  sufficient  to  enable  him  to  express  an  opinion  on  this 
subject. 

Huse,  the  agent  of  plaintiff,  was  asked  on  cross-examination 
what  effort  he  had  made  personally,  after  the  disease  became 
prevalent  in  the  herd,  to  get  the  state  veterinarian  or  any  of 
his  assistants  to  go  to  defendant's  place  to  make  an  investiga- 
tion. The  objection  was  made  to  this  that  it  was  not  proper 
cross-examination.  In  his  original  examination  no  reference 
had  been  made  to  this  subject.  The  objection  should  have  been 
sustained  on  that  gp^ound.  Furthermore,  if  the  contract  was 
valid  and  binding  upon  the  defendant,  neither  Huse  nor  the 
plaintiff  was  under  any  obligation  to  undertake  treatment  of 
the  disease,  or  to  employ  any  one  for  that  purpose.  If  defend- 
ant had  suffered  damage  by  reason  of  plaintiff's  fraud,  it  was 
immaterial  whether  Huse  or  plaintiff  failed  to  give  attention 
to  the  sheep  or  to  expend  auy  effort  in  that  behalf. 
•  Objection  was  made  to  the  giving  of  many  paragraphs  of 
the  charge,  on  the  ground  that  there  was  no  evidence  calling 
for  a  submission  to  the  jury  of  the  questions  of  fact  with  refer- 
ence to  which  they  were  given.  This  is  true  as  to  all  of  those 
dealing  with  the  law  of  fraud.  Some  of  them  are  fundamentally 
erroneous,  and  should  not  have  been  given.  Likewise,  some  of 
those  requested  by  plaintiff  and  refused,  embodied  correct  prin- 
ciples of  law,  and  some  of  them  were  not  covered  by  the  charge. 
These  should  have  been  given.  We  shall  not  undertake  to  give 
special  notice  to  any  of  them,  deeming  what  we  have  already 
said  sufficient  to  guide  the  district  court  on  another  trial  when 
the  issues  are  properly  made  up. 

There  is  no  merit  in  the  contention  that  counsel  for  the 
plaintiff  should  have  been  allowed  to  open  and  close  the  argu- 
ment to  the  jury.  Section  6746,  Revised  Codes,  provides  that 
''when  the  jury  has  been  charged,  unless  the  case  is  submitted  to 
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the  jury  on  either  side,  or  on  both  sides,  without  argument,  the 
party  upon  whom  rests  the  burden  of  proof  must  commence  and 
may  conclude  the  argument/'  The  situation  assumed  by  the 
parties  in  this  case  was  this :  At  the  close  of  the  evidence  offered 
by  plaintiff  in  support  of  the  third  count  of  the  complaint— 
the  only  one  upon  which  defendant  tendered  an  issue  requiring 
proof  on  the  part  of  the  plaintiff — it  was  stipulated  by  counsel 
that,  if  plaintiff  was  entitled  to  have  judgment  for  any  amount, 
it  should  be  for  $6,414.22,  the  balance  shown  in  an  itemized 
statement  of  charges  against  defendant  upon  all  the  causes  of 
action  stated  in  the  complaint,  and  credits  to  which  defendant 
was  entitled  on  account  of  the  care  of  the  sheep.  In  the  ab- 
sence of  any  evidence  on  the  part  of  the  defendant  in  support 
of  his  counterclaims  for  damages  for  plaintiff's  fraud,  the  result 
would  have  been  a  judgment  in  plaintiff's  favor  for  the  amount 
stipulated.  The  burden  of  proof  was  therefore  upon  the  de- 
fendant, and  he  had  the  right  to  open  and  close  the  argument. 

So  far  we  have  considered  questions  presented  by  a  bill 
of  exceptions  which  was  made  a  part  of  the  record  at  the  close 
of  the  trial.  The  judgment  was  actually  entered  in  the  case 
on  July  25,  1907.  The  notice  of  intention  to  move  for  a  new 
trial  was  given  on  July  15.  Section  6796  of  the  Revised 
Codes  declares  that  the  notice  of  intention  to  move  for  a  new 
trial  must  be  given  within  ten  days  after  notice  of  the  entry 
of  judgment.  The  giving  of  the  notice  in  this  case  was  there- 
fore premature,  and  was  not  effective  as  the  basis  of  the  motion. 
The  order  denying  the  motion  for  a  new  trial  must  therefore 
be  affirmed. 

We  do  not  think  it  necessary  to  discuss  at  length  the  ques- 
tions presented  by  the  appeals  from  the  two  special  orders 
made  by  the  court  after  final  judgment  had  been  entered.  The 
result  of  one  of  them  was  a  change  in  the  record  of  the  case 
so  as  to  make  it  speak  the  truth  as  to  the  date  of  the  entry  of 
judgment.  That  a  court  has  this  power  over  its  records  can- 
not be  questioned.  {Territory  v.  Clayton,  8  Mont.  1,  19  Pac. 
293;  KenddU  v.  O'Neal,  16  Mont.  303,  40  Pac.  599;  Insurance 
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Co,  V.  Boon,  95  U.  S.  117,  24  L.  Ed.  395;  17  Ency.  PI.  &  Pr. 
909-911.) 

The  other  special  order  was  the  denial  of  a  motion  for  an 
order  directing  the  clerk  to  enter  judgment  nunc  pro  tunc  as 
of  the  date  of  July  5.  We  find  no  error  in  the  court's  action 
in  the  premises.  The  judgment  was  actually  entered  on  July 
25,  because  the  clerk  was  behind  in  the  work  of  his  office, 
and  could  not  enter  it  sooner.  The  fact  that  the  notice  of  in- 
tention was  given  before  its  actual  entry  furnished  no  reason 
to  order  the  entry  as  of  an  earlier  date.  There  is  no  merit 
in  these  appeals. 

Attention  may  be  called  to  another  feature  of  defendant's  an- 
swer, though  no  reference  is  made  to  it  in  appellant's  brief. 
If  the  defendant  suffered  damage  by  reason  of  plaintiff's  fraud, 
then  it  would  seem  that  he  has  but  a  single  cause  of  action 
arising  out  of  this  wrong.  All  of  the  damage  suffered  was  the 
direct  result  of  plaintiff's  one  act.  Therefore  all  of  the  ele- 
ments going  to  make  up  the  sum  total  of  the  damages  sought 
to  be  recovered,  should  have  been  alleged  in  a  single  count. 
Essentially  the  same  condition  is  presented  here  as  was  found  in 
the  complaint  in  Murray  v.  City  of  Butte,  supra,  'wherein  it 
was  pointed  out  that  plaintiff  had  split  his  demand  and  at- 
tempted to  state  two  causes  of  action,  whereas  he  had  but 
one.  Whether  a  complaint  in  this  form,  a  statement  of  facts 
being  sufficient  in  each  count,  would  support  a  judgment  for 
all  the  demands  for  damages  or  for  any  of  them,  we  do  not  de- 
cide. 

The  judgment  is  reversed,  and  the  cause  is  remanded  to  the 
district  court  for  a  new  trial. 

Reversed  and  remanded. 

Mb.  Justice  Hollowat  and  Mb.  Justiob  Smfth  concur. 
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In    re    MILLEB'S    ESTATE.    MILLER,    Respondent,    v. 

BUSH,  Appellant. 

(No.  2,552.) 
(Submitted  October  12,  1908.    Decided  November  5,  1908.) 

[97  Pac.  935.] 

Wills — Testamentary  Capacity — Signature  of  Testatrix — Publi- 
cation— Attesting  Witnesses — Signing  at  Request  of  Testatrix. 

Wills — Testamentary  Capacity — ^Evidence. 

1.  Evidence  examined  and  held  to  ehow  that  testatrix  had  testa- 
mentary capacity,  and  was  not  under  duress  or  undue  influence  at 
the  time  she  made  her  will. 

Same — Signature  of  Testatrix — ^Hand  Quided  by  Another — Statutory  Re- 
quirements. 

2.  A  testatrix,  who,  being  too  weak  to  sign  her  will  without  assistance, 
requested  a  bystander  to  assist  her  in  doing  so,  and  who,  knowing 
that  the  instrument  she  was  about  to  sign  was  her  will,  held  the 
pen  and  attached  her  signature  with  her  hand  thus  gpiided,  subscribed 
the  will  as  required  by  subdivision  1  of  section  4726,  Revised  Codes. 

Same — Publication — ^What  may  Constitute. 

8.  In  making  a  will  it  is  not  essential  that  the  testator  should  ex- 
pressly declare  the  instrument  to  be  his  will,  but  if,  in  eonsideration 
of  all  the  attending  facts  and  circumstances,  a  substantial  compli- 
ance with  subdivision  3  of  section  4726,  Revised  Codes,  providing 
that  the  testator  must,  at  the  time  of  subscribing  or  acknowledging 
it,  declare  to.  the  attesting  witnesses  that  the  insti^Ument  is  his  wiU,  is 
shown,  it  is  sufficient. 

Same — Publication — Evidence — Sufficiency. 

4.  The  attestation  clause  to  a  will  recited  that  the  instrument  was 
signed  by  testatrix  and  published  and  declared  to  be  her  last  will 
and  testament  in  the  presence  of  the  two  subscribing  witnesses,  who, 
at  her  request  and  in  her  presence,  and  in  the  presence  of  each  other, 
attached  their  signatures  to  it.  At  the  hearing  of  a  contest  to  the  pro- 
bate of  the  will  one  of  the  attesting  witnesses  testified  that  testatrix 
declared  the  instrument  to  be  her  will.  This  witness  was  corroborated. 
The  other  witness  stated  that  he  did  not  hear  her  say  anything  about 
making  her  will.  Held,  that  publication  of  the  will  was  established  as 
required  by  subdivision  3  of  section  4726,  Revised  Codes. 

Same — Execution — Signing  by  Witnesses — ^Request  by  Testatrix — Substan- 
tial Compliance  with  Statute. 

5.  Held,  that  subdivision  4  of  section  4726,  Revised  Codes,  pro- 
viding that  there  must  be  two  attesting  witnesses  to  a  will,  each  of 
whom  must  sign  the  instrument  at  the  testator's  request,  and  in  his 
presence,  was  substantially  followed  when  the  lesal  adviser  of  testa- 
trix requested,  with  her  intelligent  acquiescence,  Sis  witnesses  to  sign 
her  will. 

Appeal  from  District  Court,  Silver  Bow  County;  Oeo.  M. 
Bourquin,  Judge, 

Mont.,    YoL    37—86 
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Proceedings,  by  Mary  Bush,  for  the  probate  of  the  will  of 
Mary  Miller,  deceased.  EUa  I^Cller  appeared  as  contestant  and 
offered  for  probate  a  prior  wilL  From  a  judgment  denying 
probate,  i>etitionery  Mary  Bush,  appeals.  Beversed  and  re- 
manded. 

Mr,  N.  A.  Eoiering,  and  Mr.  8.  T.  HogevoU,  for  Appellant. 

The  same  degree  of  mental  capacity  is  not  required  to  make 
out  a  will  as  is  required  in  making  out  an  ordinary  contract. 
(Potts  V.  House,  6  6a.  324,  50  Am.  Dec.  329 ;  Harrison  v.  Rowan, 
3  Wash.  C.  C.  580,  Fed.  Cas.  No.  6141 ;  Kinne  v.  Kinne,  9  Conn. 
102,  21  Am.  Dec.  732;  Converse  v.  Converse,  21  Vt.  168,  52 
Am.  Dec.  58;  Thompson  v.  Kyner,  65  Pa.  368.) 

If  an  attorney  is  hired  by  the  testator  to  make  out  a  will, 
his  acts  in  regard  to  requiring  witnesses  to  sign  is  the  act  of  the 
testator.  (Page  on  Wills,  par.  227;  Schouler  on  Wills,  326; 
Ames  V.  Ames,  40  Or.  495,  67  Pac.  737;  Skinner  v.  Lewis,  40 
Or.  571,  67  Pac.  951.)  When  the  hand  of  the  testator  is  guided 
by  some  one,  the  act  of  signing  is  that  of  the  testator.  {Cozzen's 
Will,  61  Pa.  196,  201 ;  McMechan  v.  McMechan,  17  W.  Va.  683, 
41  Am.  Rep.  682 ;  Sheehan  v.  Kearney,  82  Miss.  688,  21  South. 
41,  35  L.  B.  A.  102;  Higgins  v.  Carleton,  28  Md.  115,  92  Am. 
Dec.  666;  Vines  v.  Cling fost,  21  Ark.  309;  Wilson  v.  Beddard, 
12  Sim.  28.) 

The  publishing  and  declaring  of  wills  may  be  made  by  an- 
swering questions  put  to  scriveners  or  others,  or  in  any  way  by 
signs  or  gestures  or  circumstances  communicating  to  the  wit- 
nesses that  testator  understands  it.  (1  Woemer's  American 
Law  of  Administration,  p.  72 ;  Denny  v.  Pinney,  60  Vt.  524,  12 
Atl.  108;  Tunison  v.  Tunison,  4  Bradf.  138,  144;  McKinUy  v. 
Lamh,  64  Barb.  199,  303;  In  re  Hunt,  110  N.  T.  278,  18  N.  B. 
106 ;  Compton  v.  Mitton,  12  N.  J.  L.  70,  73 ;  Ludlow  v.  Ludlow, 
36  N.  J.  Eq.  597.)  Any  indication  by  the  testator  to  the  wit- 
nesses of  his  knowledge  that  the  instrument  to  be  attested  by 
them  is  meant  for  his  last  will  is  sufficient     {Smith  y.  Dolby, 
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4  Harr.  (Del.),  350,  351;  Cilley  v.  Cilley,  34  Me.  162;  Grimm  ▼. 
Tittman,  113  Mo.  58,  20  S.  W.  664;  Ayres  v.  Ayres,  43  N.  J. 
Eq.  565,  12  Atl.  621;  Swett  v.  Boardman,  1  Mass.  258,  2  Am. 
Dec.  16.) 

Validity  of  the  will  does  not  depend  upon  the  good  memory 
of  a  witness.  {Rogers  v.  Diamond,  13  Ark.  374;  Jackson  v. 
Vickory,  1  Wend.  412,  19  Am.  Dec.  522;  Dewey  v.  Dewey,  1 
Mete.  349,  35  Am.  Dec.  367;  Jatmcey  v.  Thome,  2  Barb.  Ch.  41.) 

Mr.  Henry  N,  Blake,  and  Mr.  J.  M.  Lewis,  for  Respondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  above-named  appellant  filed  her  petition  in  the  district 
court  of  Silver  Bow  county,  praying  for  the  admission  to  probate 
of  the  will  of  Mary  Miller,  deceased.  It  is  recited  in  said  peti- 
tion that  the  probable  value  of  the  estate  is  at  least  $25,000.  In 
and  by  the  will  offered  for  probate  the  testatrix  gave  to  the  ap- 
pellant the  sum  of  $250,  and  to  the  respondent,  her  daughter, 
she  left  all  the  rest  and  residue  of  her  estate  after  the  payment 
of  hep  debts  and  funeral  expenses.  The  appellant  was  named 
%s  executrix  of  said  will.  The  respondent  filed  a  contest  to  the 
petition  of  the  appellant,  and  alleged  in  said  contest,  among 
other  things,  that  the  testatrix  never  signed  the  will  offered,  and 
Qever  asked  or  requested  any  person  or  persons  to  sign  her  name 
to  said  instrument;  that  she  never  asked  nor  requested  any  per- 
son or  x>ersons  to  sign  said  will  as  witnesses,  and  especially  that 
she  never  asked  nor  requested  the  witnesses  who  actually  signed 
the  will  to  sign  the  same  as  witnesses;  that  she  never  declared 
the  instrument  to  be  her  last  will  and  testament ;  that  she  was  in 
such  a  weak  mental  condition  at  the  time  of  making  and  sign- 
ing the  instrument  that  she  did  not  know  or  realize  what  was  be- 
ing done;  that  the  signing  of  her  name  to  said  will  was  done 
without  her  knowledge  or  consent,  was  a  forgery,  and  not  her 
signature ;  and,  finally,  that  she  was  not  in  a  mental  condition  to 
make  a  will  and  was  under  duress  at  the  time  and  the  undue 
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influence  of  the  appellant.  The  respondent  then  offered  for 
probate  another  will  of  the  deceased,  dated  prior  to  the  one  of- 
fered by  the  appellant,  and  asked  that  the  same  be  admitted  to 
probate  as  the  last  will  and  testament  of  the  deceased.  In  this 
latter  will  all  of  the  property  of  the  deceased  was  left  to  the 
respondent. 

After  hearing  testimony,  the  court  rendered  its  decision  as 
follows:  **In  this  proceeding  heretofore  tried  by  this  court  the 
court  finds  for  this  plaintiff,  and  concludes  therefrom  that  the 
will  offered  for  probate  by  defendant  should  be,  and  it  hereby 
is,  rejected.  It  is  the  further  order  of  the  court  that  this  will 
offered  for  probate  by  plaintiff  be  admitted  thereto.  I  am  of  the 
opinion  the  proof  not  only  fails  to  show  that  the  'Bush'  will 
was  executed  and  attested  as  prescribed  by  statute,  but  pre- 
ponderates to  the  contrary  in  these  particulars,  viz.,  it  appears 
testatrix  did  not  declare  to  both  attesting  witnesses  that  the  in- 
strument was  her  will,  and  it  appears  testatrix  did  not  request 
the  attesting  witnesses  to  sign  the  instrument.  The  implica- 
tions usually  indulged,  that,  where  testator  and  witnesses  all 
jsign  the  instrument  in  each  other's  presence,  the  foregoing  re- 
quirements were  satisfied,  arise  in  cases  where  the  testator  is  in 
possession  of  all  faculties,  and  capable  of  clear  observation  and 
understanding.  They  cannot  be  indulged  here,  where  the  testa- 
trix was  on  the  verge  of  dissolution  and  in  a  semi-conscious  state, 
with  all  her  faculties  dulled  and  dormant  by  the  near  approach 
of  death.  It  is  admitted  the  will  offered  by  plaintiff  is  entitled 
to  probate  on  rejection  of  this  'Bush'  will,"  and  afterward  a 
judgment  was  entered  in  accordance  with  the  opinion  of  the 
court.  The  appellant  then  made  a  motion  for  a  new  trial,  which 
motion  was  overruled,  and  she  now  appeals  to  this  court  from  the 
order  denying  the  motion  for  a  new  trial,  and  also  from  the 
judgment. 

Robert  R.  Diamond  was  sworn  in  support  of  the  petition  of 
appellant.  He  testified:  *'I  was  in  Mrs.  Miller's  room  at  the 
time  her  will  was  witnessed.  Mr.  Rotering  asked  me  to  sign 
this  will  as  a  witness.    Mrs.  Miller  asked  Mr.  Rotering  to  take 
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the  witnesses  to  the  will.  I  heard  her,  and  I  saw  Mrs.  Miller 
sign  it.  She  said  she  knew  what  it  was.  It  was  read  to  her. 
I  heard  her  talk.  She  could  talk.  I  was  in  her  room  when  she 
signed  it,  and  Townshend  was  the  other  witness,  and  at  the  time 
he  was  in  the  room.  Mr.  Rotering,  I  believe,  asked  him  to  sign 
as  a  witness.  At  the  time  Mrs.  Miller  was  on  a  pillow.  She  was 
in  a  half  sitting  position.  I  do  not  know — I  could  not  tell 
whether  she  appeared  to  be  very  sick  at  that  time.  She  could 
talk  loud  enough  to  be  heard,  and  it  was  three  or  four  hours 
after  that  that  she  died,  I  should  judge ;  and  I  was  there  when 
she  died.  I  was  not  there  when  the  will  was  written.  The  will 
was  written  when  I  came  in.  I  was  in  there,  and  Mr.  Rotering 
came  in  and  read  the  will  to  her.  She  signed  that  will  about 
the  18th  of  July,  at  about  half -past  9  or  10  o'clock.  The  pen 
was  in  her  hand  when  she  signed.  As  to  whether  she  wrote  her 
name — she  held  the  pen.  She  tried  to  write  her  own  name, 
and  she  asked  Mrs.  Bush  to  guide  her  hand.  She  said  to  Mrs. 
Bush,  'Sign  for  me';  and  Mrs.  Bush  guided  her  hand,  and  she 
wrote  with  Mrs.  Bush  guiding  her  hand.  I  am  sure  of  that,  ab- 
solutely. The  name  here  is  the  one  where  Mrs.  Bush  guided  her 
hand  for.  She  tried  to  write  her  name  herself.  She  don't 
write  that  way  when  she  was  writing.  Mrs.  Bush  did  not  write 
her  name.  She  held  her  hand.  Mrs.  Bush  guided  Mrs.  Miller's 
hand.  That  is  not  her  writing.  I  have  seen  Mrs.  Miller's  writ- 
ing. I  have  seen  her  name  signed  to  papers.  She  writes  a  more 
straight  hand  than  that.  Mrs.  Miller  said,  while  Dr.  Townshend 
was  there,  that  she  knew  it  was  her  will  when  it  was  read  to 
her.  It  was  read  to  her  in  the  presence  of  Dr.  Townshend  and 
of  all  who  were  there.  When  it  was  read  to  her,  she  said  it  was 
her  will.  Her  voice  was  not  very  weak  at  that  time.  You 
could  understand  her.  I  live  with  Mrs.  Bush.  Mrs.  Miller 
did  not  ask  me  to  sign  this  as  a  witness,  and  she  did  not  tell 
me  it  was  her  last  will,  and  I  did  hear  her  say  it  was  her  will, 
though,  when  it  was  read  to  her.  When  her  name  was  signed, 
there  she  had  to  be  held  up  in  bed.  Mrs.  Bush  held  her  up. 
Mrs.  Miller  did  not  talk  only  when  she  was  asked  something. 
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The  will  was  held  before  Mrs.  Miller  so  she  could  sign  it,  and 
it  was  resting  on  a  book,  I  believe.  I  did  not  tell  Mrs.  Miller 
that  I  was  signing  it  as  a  witness.  She  saw  me.  I  believe  she 
heard  Mr.  Rotering  ask  me  to  sign  it.  Dr.  Townshend  signed 
it  first.  Mr.  Rotering  took  the  paper  out  of  Dr.  Townshend 's 
hand,  and  asked  me  to  sign  it.  It  is  not  a  fact  that,  as  Dr. 
Townshend  and  Dr.  McCarthy  came  in  the  door,  Mrs.  Miller 
was  being  held  up  in  the  bed,  and  they  were  trying  to  get  her 
name  signed  to  it  at  that  moment." 

Harland  H.  Townshend  testified:  ^'I  am  a  physician  and:Siir- 
geon.  I  was  one  of  the  physicians  that  attended  Mary  Miller, 
deceased,  during  her  last  illness.  I  did  not  see  the  will  made. 
I  was  present  when  the  will  was  signed,  and  I  walked  in  as  she 
had  the  pen  in  her  hand.  She  was  at  that  time,  I  think,  per- 
fectly rational,  so  far  as  her  mind  was  concerned.  I  signed  my 
name  as  one  of  the  subscribing  witnesses.  I  signed  it  at  the 
request  of  Nicholas  Rotering,  in  the  presence  of  Mary  Miller 
and  R.  S.  Diamond,  the  other  subscribing  witness.  Mary  Miller 
died  at  the  hour  of  12:25  A.  M.  the  next  day.  She  made  her 
will  approximately  about  9 :30  P.  M.  on  July  18,  1907.  I  did  not 
know  her  condition  prior  to  the  18th.  She  died  of  intestinal 
obstruction,  but  the  direct  cause  would  be  heart  failure  from 
pressure  of  gas  that  collected  in  the  bowels.  She  was  not  in 
misery  from  said  trouble.  I  first  called  to  see  her  about  2 
o'clock  and  remained  there  thirty  or  thirty-five  minutes.  I  then 
gave  her  hypodermicaUy  a  heart  stimulant,  which  was  a  grain 
of  strychnine  and  no  other  medicine.  I  probably  gave  her  two 
more  injections  during  the  evening.  At  the  first  visit  her  con- 
dition was  serious,  but  I  did  not  consider  her  in  inmiediate  dan- 
ger at  that  time.  My  next  visit  was  just  before  6  o'clock.  I 
then  stayed  about  twenty  minutes.  At  that  time  she  was  con- 
siderably weaker,  and  her  bowels  more  distended.  She  did  not 
suffer  extremely,  was  breathing  short,  but  not  much  pain.  The 
depression  was  quite  marked  then.  I  considered  her  danger- 
ously sick  at  that  time.  She  did  not  talk  a  great  deal.  I  did 
not  think  she  could  get  well,  but  she  was  not  in  a  dying  condi- 
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tion  then,  but  she  might  die  in  a  few  hours.  I  saw  her  again 
about  7  o'clock.  Her  condition  was  a  great  deal  worse.  Her 
heart  action  was  irregular.  She  did  not  talk  very  much.  Dr. 
McCarthy  and  I  went  down  about  9  o'clock.  At  that  time  her 
condition  was  beyond  help,  in  a  d3dng  condition.  I  was  there 
fifteen  or  twenty  minutes.  I  did  not  talk  much  with  her.  She 
would  answer  questions.  The  questions  were  none  except  about 
her  condition.  She  was  asked  if  we  should  not  telegraph  for 
her  daughter,  and  she  said  no.  Mrs.  Bush  gave  me  her  daugb* 
ter's  address.  Mrs.  Miller's  voice  was  weak.  At  that  time  Mr. 
Rotering,  Mrs.  Bush,  Dr.  McCarthy,  and  two  or  three  otheit 
were  present.  I  did  not  hear  Mrs.  Miller  say  anything  aboul 
making  a  will.  She  did  not  tell  me  she  had  made  a  will.  She 
did  not  ask  me  to  sign  as  a  witness.  She  did  not  write  her 
name.  Someone  else  was  helping  her  to  sign  her  name.  I 
do  not  remember  who  it  was.  She  held  a  pen.  I  did  not  see 
the  name  written  by  anybody.  I  was  looking  directly  on  the 
paper;  no.  As  I  entered  the  room,  the  name  of  Mary  Miller 
was  signed  to  the  will.  I  do  not  know  who  signed  it.  She  had 
the  pen  in  her  hand.  I  know  this  because  I  was  able  to  see  that 
she  was  signing  a  document  while  she  was  being  supported  by 
one  or  two  persons,  and  some  one  was  standing  by  her  side, 
steadying  her  hand,  and  her  hand  was  in  contact  with  the  paper 
and  in  the  act  of  writing.  She  was  marking  the  paper  with  a 
pen.  She  did  not  say  anything  about  it  to  me,  and  I  do  not 
remember  if  she  said  anything  to  anybody  about  it.  She  was 
in  a  dying  condition.  I  was  requested  by  Mr.  Rotering,  or  pos- 
sibly others,  to  sign  the  will.  I  do  not  remember  if  I  saw  Mr. 
Diamond  sign  his  name  on  the  will,  and  I  do  not  remember  if 
anybody  requested  him  to  sign  as  a  witness,  and  I  do  not  remem- 
ber what  Mr.  Rotering  said  to  me,  and  I  did  not  see  the  will 
written.  Dr.  McCarthy  was  with  me  all  the  time  I  was  there. 
I  think  she  was  conscious,  and  in  my  judgment  she  was  conscious 
enough  to  know  what  was  taking  place  there  in  the  way  of  mak- 
ing a  will.  I  think  so  because  they  are  generally  conscious  up 
to  the  last  minute.    I  base  my  judgment  on  this  and  on  my  own 
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judgment,  and  from  the  fact  that  she  answered  questionB  per- 
fectly; but  I  do  not  remember  the  questions  asked  her  at  that 
time,  if  they  related  to  her  condition  and  how  she  felt,  and  I  do 
not  know  if  there  were  no  questions  of  business  asked  her  at 
that  time.  I  think  Mrs.  Miller,  at  the  time  she  signed  the  in- 
strument as  her  will  and  at  the  time  I  signed  as  a  witness,  was 
fully  competent  to  execute  papers  of  such  importance  as  deeds 
or  wills  or  to  transact  important  business.  She  was  perfectly 
conscious.  Of  course,  any  person  who  is  sick  is  not  in  condi- 
tion for  business,  but  may  have  understood  perfectly  that  trans- 
action. In  my  opinion  she  was  rational,  aiid  knew  what  she  was 
doing." 

Thomas  F.  Bush  testified:  ''I  am  a  son  of  Mrs.  Bush.  I  was 
present  when  this  will  was  made,  and  I  had  a  conversation  with 
the  deceased  in  regard  to  getting  a  lawyer  for  her.  She  asked 
me  if  I  would  go  up  and  get  Mr.  Botering  for  her,  and  I  went 
and  got  him,  and  he  drew  up  the  will  for  her.  I  heard  Mr, 
Botering  telling  the  witnesses  here  to  sign  their  names  to  the  will. 
He  asked  Dr.  Townshend  if  he  would  sign  the  will.  I  remem- 
ber that.  I  heard  Mr.  Botering  ask  Mr.  Diamond  to  sign  the 
will.  I  did  not  hear  any  conversation  between  Mr.  Botering 
and  Mrs.  Miller." 

N.  A.  Botering,  an  attorney  at  law,  testified:  "The  instru- 
ment you  hand  me  is  the  will  I  drew  up  for  Mrs.  Miller  on  the 
eighteenth  day  of  July,  1907.  I  made  out  the  will  at  the  re- 
quest of  Mrs.  Miller,  and  the  signatures  in  the  will  are  genuine. 
I  requested  the  witnesses  to  sign  for  Mrs.  Miller.  I  was  in- 
structed by  Mrs.  Miller  to  draw  up  the  will  as  I  drew  it  up, 
and  I  drew  it  up  according  to  her  wishes.  I  did  not  see  Mrs. 
Miller  when  I  drew  up  the  will.  I  had  seen  her  in  the  morn- 
ing. She  asked  me  to  look  up  some  property  for  her  on  Copper 
or  Quartz  street  that  was  in  litigation,  and  also  as  to  whether 
or  not  she  had  a  damage  case  for  being  run  over  by  a  horse 
and  buggy.  That  was  in  the  morning  when  I  saw  her,  and  she 
stated  at  that  time  that  later  on  she  would  send  for  me  to  draw 
up  a  will  for  her.    She  said  that  Mrs.  Bush  was  to  receive  $250, 
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stating  that  it  was  for  taking  care  of  her  after  she  had  been  run 
over.  She  told  me  that  in  the  morning,  and,  when  I  asked  her 
who  was  to  be  the  executor,  she  said  Mrs.  Bush  was  to  handle 
the  property,  and  she  said  that  Miss  Miller  had  all  she  could 
do  to  attend  to  the  mine  that  was  in  litigation  in  Mexico.  She 
said  that  she  would  send  for  me  later  on  to  draw  up  the  will. 
I  drew  the  will  up  at  the  house.  I  had  a  talk  with  her  at  the 
bedside.  I  told  her  I  was  there  with  the  will,  and  I  then  read 
it  over  to  her  and  she  said  that  was  all  right,  and  then  it  was 
signed.  I  asked  her  whether  or  not  she  wished  to  sign  it,  and 
we  gave  her  a  pen,  and  she  was  weak  and  she  could  not  sign  it, 
and  then  she  motioned  for  some  one  to  assist  her  in  writing  her 
name,  she  holding  the  pen  in  her  hand,  and  she  said  that  that 
was  her  will ;  and  I  asked  her  whether  or  not  it  was  to  be  wit- 
nessed, and  she  said,  'Yes,'  and  then  I  requested  Dr.  Townshend 
and  Mr.  Diamond  to  sign  as  witnesses.  She  talked  in  a  low 
voice,  but  it  was  loud  enough  to  hear.  I  understood  her.  and 
there  were  some  standing  as  close  to  her  as  I  was.  When  the 
signature  was  attached,  she  said  that  was  her  will.  I  did  not 
see  Dr.  McCarthy  there  then.  I  stepped  out  of  the  room  af- 
ter the  will  was  signed.  I  said  to  the  witnesses  that  that  was 
the  will,  and  I  asked  Dr.  Townshend  if  he  would  sign  as  a 
subscribing  witness,  and  he  said  'Yes.'  That  happened  im- 
mediately after  Mrs.  Miller  signed  the  will,  at  the  bedside. 
Physically,  Mrs.  Miller  was  weak,  but  she  knew  what  business 
she  transacted.  She  was  conscious  and  understood  what  was 
said.  The  pen  was  in  Mrs.  Miller's  hand  when  the  name  'Mary 
Miller'  was  signed  on  that  will,  and  Mrs.  Miller's  hand  was 
guided  by  Mrs.  Bush.  If  I  remember  correctly,  I  handed  the 
pen  to  Mrs.  Miller.  She  took  it  from  me,  and  held  it  in  her 
hand,  but,  when  she  undertook  to  write,  her  hand  was  weak. 
Mrs.  Miller  made  those  marks." 

Dr.  P.  H.  McCarthy  testified  for  contestant:  "1  went  into 
Mrs.  Miller's  room  with  Dr.  Townshend.  When  we  went  in 
there,  we  found  a  lady  perhaps  forty-five  or  fifty  years  old ;  and 
tthe  showed  that  she  had  been  sick  for  quite  a  while,  and  found 
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the  pulse  about  perhaps  one  hundred  and  forty  or  one  hundred 
and  fifty,  and  her  heart  was  beating  very  feebly.  We  found 
her  badly  distended.  In  fact,  the  abdomen  was  distended  about 
three  times  the  normal  size.  We  decided  that  she  was  too  low 
for  any  surgical  operation,  as  she  was  in  a  dying  condition  then, 
and  she  died  about  an  hour  afterward.  I  do  not  think  she 
was  able  to  talk  at  that  time.  I  talked  to  her — ^that  is,  I  hol- 
lered in  her  ear — ^and  asked  her  if  she  wanted  to  send  for  her 
daughter  as  she  was  not  going  to  live  very  long,  and  she  shook 
her  head.  I  did  not  hear  her  speak  while  I  was  there,  and  I  do 
not  think  she  was  in  condition  that  she  could  speak.  I  could 
not  hear  any  sound.  As  to  whether  she  was  in  condition  so 
that  she  could  understand  what  was  going  on  there,  as  for  that, 
she  might  have  been  able  to  understand,  but  she  showed  us  in 
no  way  that  she  was,  although  she  might  have  been.  They  often 
retain  their  mental  faculties  right  up  to  death.  I  do  not  think 
she  could  understand  clearly.  I  do  not  think  she  could  under- 
stand clearly  enough  to  be  able  to  transact  much  business  at 
that  time.  I  saw  her  name  signed  to  the  will.  If  I  remember, 
there  was  a  pen  put  in  Mrs,  Miller's  hand,  in  the  fingers  like 
that,  and  the  fingers  held  there,  and  a  lady  took  hold  of  the 
hand  and  just  wrote  the  name.  She  just  did  that.  I  did  not 
hear  her  say  anything  when  the  pen  was  put  in  her  hand.  I 
think  they  told  her  what  it  was,  but,  if  she  made  any  nod  to  in- 
dicate what  was  being  done,  I  did  not  see  it.  She  was  lying  in 
the  bed  when  I  first  went  in  the  room,  and  she  was  still  lying  in 
bed  when  this  woman  took  her  hand  and  made  the  writing.  I 
do  not  think  she  was  able  to  raise  her  hand  to  take  the  pen. 
She  might  have,  but  not  very  much.  I  do  not  remember  whether 
her  name  was  signed  before  Dr.  Townshend  and  Mr.  Diamond 
signed  as  witnesses.  I  just  saw  Dr.  Townshend  sign  the  will. 
I  saw  Mrs.  Miller  when  they  signed  her  name,  and  then  I  saw 
Dr.  Townshend.  I  did  not  see  Mr.  Diamond  sign.  I  stepped 
on  Dr.  Townshend 's  toe  when  he  was  signing  the  will.  I  did 
not  want  him  to  sign  the  will  because  I  did  not  honestly  think 
she  was  capable  of  making  a  will,  and  perhaps  I  thought  maybe 
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ber  daughter  should  be  the  one  to  have  the  will ;  that  might  have 
had  something  to  do  with  it.  In  my  opinion  I  don't  think  she 
was  capable  of  transacting  such  a  business  at  the  time  that  we 
saw  her.  I  have  had  considerable  observation  of  people  just 
before  death,  and  I  considered  her  dying  at  the  time  I  went  there. 
I  did  not  hear  her  talk.  She  might  have  been  able  to,  but  I 
did  not  hear.  She  nodded  to  me.  I  think  Dr.  Townshend  asked 
her  some  questions,  but  I  don't  remember  what  he  asked  her. 
She  might  have  been  able  to  whisper;  but,  if  she  was,  it  was  very 
low.  I  think  if  she  talked  that  night  you  would  have  to  get 
pretty  close  to  the  lips  to  understand  her,  and  in  talking  to  her 
you  would  have  to  get  close  to  her  to  have  her  understand. 
Their  senses  are  becoming  dull,  and  it  takes  quite  a  shout  to 
arouse  them  in  that  condition.  During  most  of  the  time  that  I 
was  in  there  I  should  judge  I  was  within  three  or  three  and  a 
half  feet  of  the  bed,  right  where  I  could  see  what  was  going  on. 
She  looked  around  and  the  pupils  of  her  eyes  were  slightly  con- 
tracted. She  looked  kind  of  dazed.  She  looked  intelligent.  I 
do  not  think  she  was  perfectly  conscious  of  the  idea  of  sending 
for  her  daughter.  I  do  not  think  she  understood  sufficiently 
what  I  meant.  I  decided  that  her  faculties  were  pretty  well 
impaired,  and  that  I  would  not  pay  much  attention  to  what  she 
did  or  said.  I  afterward  told  Dr.  Townshend  that  he  should 
not  have  signed  the  will,  that  he  was  foolish  to  sign  the  will. 
I  did  not  think  it  was  my  business  to  object  to  somebody  else 
signing  the  will,  but  I  thought  I  would  not  like  to  have  Town- 
shend sign  it.  At  that  time,  perhaps,  she  had  some  of  her  facul- 
ties, but  I  thought  they  were  impaired.  She  might  have  been 
able  to  transact  some  business  for  all  I  know,  but  I  don't  think 
she  was  able  to  transact  enormous  business  of  any  kind.  I  wiU 
let  it  go  at  that.  I  cannot  say  that  she  was  not  able  to  trans- 
act any  business.  My  opinion  is  that  she  could  not  transact 
business  very  well." 

A  witness  by  the  name  of  Peck  testified  that  he  was  present 
when  the  will  was  signed;  that  he  asked  Mrs.  Miller  how  she 
was,  and  she  said  she  was  pretty  sick;  that  he  could  hear  her. 
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and  did  not  have  to  stoop  close  down  to  get  her  to  understand ; 
that  she  said  something  about  a  will  while  he  was  in  the  room ; 
that  Mr.  Botering  was  writing  at  the  table  before  the  doctors 
came  in,  and,  after  their  arrival,  Mr.  Rotering  told  Mrs.  Miller 
the  will  was  ready;  that  Mrs.  Miller  asked  Mrs.  Bush  to  sign; 
that  Mr.  Botering  did  not  read  the  will  over  to  Mrs.  Miller 
while  witness  was  there;  and  that  witness  did  not  hear  it  read. 

The  contestant  testified  that  the  property  originally  belonged 
to  her,  and  that  she  transferred  it  to  her  mother  when  she  went 
to  ]\f exico.  Other  witnesses,  however,  gave  testimony  that  would 
seem  to  indicate  that  the  deceased  treated  the  property  as  her 
own  and  referred  to  it  as  '*my  property";  and  one  witness  tes- 
tified: ''She  [deceased]  also  said  that  through  work  and  sav- 
ing they  had  accumulated  sufScient  to  last  the  both  of  them. 
Her  money  was  hard  earned,  honestly  got,  and  evei'y  dollar 
that  she  had  in  the  world  went  to  her  daughter." 

Mrs.  Provencial  testified  that  she  knew  Mrs.  Miller  for  about 
a  year  and  a  half  before  her  death  and  heard  her  speak  of  Mrs. 
Bush's  kindness  to  her  the  morning  before  she  died;  that  wit- 
ness was  present  when  she  died,  and  also  when  the  will  was 
made;  that  she  asked  for  food  several  hours  after  the  will  was 
made ;  that  deceased  told  her  that,  if  she  died,  she  ''did  not  want 
her  daughter  to  look  at  her  dead  face";  that  witness  was  pres- 
ent when  Mr.  Botering  came  in  with  the  papers;  that  she  was 
there  all  the  time  Mr.  Botering  was  there,  and  she  did  not  see 
him  write  out  the  will,  although  she  was  in  the  room;  that  she 
was  busy  with  Mrs.  Miller;  that,  if  a  question  were  asked  of 
Mrs.  Miller,  she  would  answer  it;  that  she  answered  the  ques- 
tions of  the  doctors;  that  Dr.  Townshend  wanted  to  send  for 
her  daughter;  that  she  said  the  paper  was  her  will  in  the  pres- 
ence of  Dr.  Townshend  and  Dr.  McCarthy;  that  witness  did 
not  hear  her  ask  Dr.  Townshend  and  Mr.  Diamond  to  sign  as  wit- 
nesses ;  that  after  the  will  was  read  to  deceased  she  said  it  was 
her  will;  that  this  was  before  the  doctors  came  in;  and  that 
nothing  was  said  about  the  will  by  anybody  while  the  doctors 
were  there. 
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The  contestee  testified  that  the  deceased  spoke  to  her  several 
times  between  6  and  11  o'clock  of  the  night  she  died;  that  she 
spoke  after  the  doctors  were  there ;  that  she  only  answered  ques- 
tions during  the  time  the  doctors  were  there;  that  Dr.  McCarthy 
asked  her  how  she  felt,  and  if  he  should  send  for  her  daughter, 
and  she  said,  '*No."  Witness  then  continued:  **I  helped  Mrs. 
Miller  to  write  her  name  on  the  will.  She  asked  me  to.  Some- 
body was  holding  it  on  a  book,  but  I  don't  remember  who.  I 
did  not  have  hold  of  it  at  all.  I  simply  stood  beside  her  and  put 
my  arm  around  her,  and  took  hold  of  her  hand  from  that  side, 
and  I  made  the  movement  of  the  hand  to  make  the  letters,  and 
made  the  letters  just  as  I  make  letters.  The  last  part  of  it  she 
made  herself.  The  first  part  I  helped  her  make.  That  is  the 
way  I  make  an  'M.'  She  does  not  make  them  that  way;  she 
makes  them  upward,  and  this  is  commenced  at  the  top,  as  I 
make  them.  She  wrote  the  most  of  that.  I  kind  of  guided  her 
hand.  I  guided  her  hand  all  the  way  through.  She  asked 
me  to,  after  the  doctors  came  in.  She  asked  me  to  sign  that  for 
her,  but  I  don't  know  whether  the  doctors  were  in  the  room. 
She  looked  up,  and  said:  'You  sign  that  paper.'  I  was  in  the 
act  of  signing  the  will  as  the  doctors  came  in,  but  I  did  not 
have  it  finished  when  they  came.  I  don't  remember  of  hear- 
ing her  say  anything  about  Dr.  Townshend  signing  this  will  as 
a  witness.  I  don't  know  whether  she  told  Dr.  Townshend  that 
this  was  her  will.  She  said  that  this  was  her  will,  but  I  don't 
remember  whether  the  doctor  was  in  there  or  not.  She  said  it 
was  her  will  around  the  time  she  signed  it.  She  said  it  to  Mr. 
Botering,  her  attorney.  I  did  not  see  the  will  written.  I  was 
in  the  room  where  Mrs.  Miller  was  all  evening.  I  don't  think 
the  will  was  written  there  in  the  room.  I  did  not  see  Mr.  Boter- 
ing writing  the  will  there  by  the  side  of  the  bed.  I  did  not  hear 
her  request  anybody  to  sign  the  will^  but  I  heard  her  say  it 
was  her  will." 

Several  witnesses  testified  that  Mrs.  Miller  had  a  great  affec- 
tion for  her  daughter.  A  nonexpert  witness  testified  that  in 
the  month  of  June,  1907,  Mrs.  Miller  "was  very  weak-minded 
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and  very  forgetful'';  and  another  testified  that  "he  did  not  con- 
sider her  in  a  condition  to  transact  any  business  or  to  be  held 
responsible  for  anything  she  did;  that  she  was  feeble-minded, 
and  that  her  actions  showed  that  there  was  something  wrong  with 
her."  On  the  other  hand,  other  witnesses  testified  that  they 
saw  Mrs.  Miller  about  a  week  prior  to  her  death,  and  that  she  was 
perfectly  sane;  that  she  was  "mentioning  leases  and  wills  and 
one  thing  and  another,  and  would  make  a  will  in  favor  of  Mrs. 
Bush,  who  was  the  best  friend  she  had  in  the  world." 

The  foregoing  is  substantially  all  of  the  testimony  bearing 
upon  the  physical  and  mental  condition  of  the  deceased. 

It  will  be  unnecessary  to  notice  assignments  of  error  based 
upon  the  court's  rulings  at  the  hearing  against  the  appellant, 
because  we  are  of  opinion  that  the  learned  district  judge  erred 
in  denying  the  appellant's  petition  for  the  probate  of  the  so- 
called  "Bush"  wilL 

Section  4726,  Revised  Codes,  reads  as  follows:  "Every  will, 
other  than  a  nuncupative  wiU,  must  be  in  writing ;  and  every  will, 
other  than  a  holographic  will,  and  a  nuncupative  will,  must  be 
executed  and  attested  as  follows: 

"(1)  It  must  be  subscribed  at  the  end  thereof  by  the  testa- 
tor himself,  or  some  person  in  his  presence  and  by  his  direction 
must  subscribe  his  name  thereto. 

"  (2)  The  subscription  must  be  made  in  the  presence  of  the 
attesting  witnesses,  or  be  acknowledged  by  the  testator  to  them, 
to  have  been  made  by  him  or  by  his  authority. 

"(3)  The  testator  must,  at  the  time  of  subscribing  or  ac- 
knowledging the  same,  declare  to  the  attesting  witnesses  that  the 
instrument  is  his  will;  and, 

"(4)  There  must  be  two  attesting  witnesses,  each  of  whom 
must  sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the 
testator's  request,  and  in  his  presence." 

The  first  question  presented  is  whether  the  deceased  was  com- 
petent to  make  a  will.  It  appears  that  she  had  been  injured  in 
some  way,  and  was  suffering  from  an  obstruction  of  the  bowels. 
She  died  about  three  hours  after  the  will  was  made.    No  te»- 


37  Mont.]  In  be  Milleb^s  Estatib.  559 

timony  was  offered  to  the  effect  that  she  was  aflSicted  with  any 
impairment  of  her  mental  faculties  other  than  what  would  re- 
sult from  the  near  approach  of  death,  except  that  of  the  wit- 
nesses who  swore  that  in  June  she  was  weak-minded  and  for- 
getful, and  her  actions  *' showed  that  there  was  something  wrong 
with  her."  The  court  below  appears  to  have  attached  not  much 
importance  to  this  evidence,  as  it  was  the  opinion  of  the  judge 
that  her  condition  was  due  to  the  fact  that  she  was  "on  the 
verge  of  dissolution  and  in  a  semi-conscious  state,  with  all  her 
faculties  dulled  and  dormant  by  the  near  approach  of  death." 
But  we  do  not  think  that  this  conclusion  has  any  substantial 
testimony  to  support  it.  It  appears  from  the  testimony  of  Mr. 
Rotering,  who  is  a  member  of  the  bar  of  this  court  in  good  stand- 
ing, that  on  the  morning  of  July  18th  Mrs.  Miller  asked  him  to 
look  up  some  property  for  her,  and  also  to  determine  whether 
she  had  a  cause  of  action  for  injuries  she  had  received.  She 
also  said  it  was  her  purpose  to  execute  a  will,  that  she  wanted  to 
leave  Mrs.  Bush  $250  as  a  rpward  for  caring  for  her  after  her 
injury,  and  wanted  Mrs.  Bush  to  administer  her  estate,  stating 
as  a  reason  for  not  nominating  her  daughter  that  the  latter  had 
all  she  could  do  to  attend  to  some  mining  litigation  in  Mexico. 
With  the  exception  of  the  $'250,  all  of  the  balance  of  the  com- 
paratively large  estate  was  to  go  to  the  daughter.  It  seems 
to  us  that  these  ideas,  expressed  as  they  were  to  Mr.  Rotering 
at  a  time  when  she  had  in  mind  the  necessity  of  making  a  will, 
evinced  not  only  a  sound  and  disposing  mind,  but  embodied  the 
very  highest  sentiments  of  gratitude  and  maternal  solicitude  as 
well.  Let  us  suppose  that  some  one  other  than  Miss  Miller  were 
trying  to  break  this  will.  Would  any  one  indulge  the  idea  that 
the  testatrix  did  not  make  the  most  natural  and  commendable 
disposition  of  her  property!  No  court  would  think  of  finding 
that  this  will  did  not  in  fact  express  her  wishes,  or  that  she  was 
under  duress  or  undue  influence,  and  the  district  court  of  Silver 
Bow  county  did  not  so  find.  The  court  was  of  opinion  that  she 
was  so  near  death  that  her  faculties  were  dulled  and  impaired. 
The  only  testimony  to  warrant  such  opinion  is  that  of  Dr.  Mc- 
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Carthy.  He  testified  that  he  did  not  think  she  could  under- 
stand clearly  enough  to  transact  business,  such  business,  enor- 
mous business.  He  would  not  say  that  she  was  unable  to  trans- 
act any  business.  He  did  not  want  Dr.  Townshend  to  sign  the 
will  as  a  witness.  Perhaps  the  thought  that  her  daughter  should 
administer  the  estate  had  something  to  do  with  that.  At  any 
rate,  he  made  no  protest  against  the  witnesses  signing  the  will, 
although  he  knew  it  was  a  will,  and  was  of  opinion  that  she  was 
not  capable  of  making  a  will.  On  the  other  hcnd,  we  have  the 
testimony  of  Dr.  Townshend,  the  attending  physician,  and  sev- 
eral nonexpert  witnesses  as  to  her  mental  condition,  and  they 
narrate  facts  and  circumstances  surrounding  the  transaction 
that  lead  to  the  irresistible  conclusion,  in  our  judgment,  that 
she  was  of  sane  and  disposing  mind.  The  will  was  read  over  to 
her.  She  said  that  she  knew  what  it  was  and  directed  that  it 
should  be  executed. 

Let  us  next  inquire  whether  the  statutory  requirements  were 
observed.  The  district  court  found,  in  effect,  that  they  were, 
if  she  was  of  sound  and  disposing  mind.  We  will  take  up  sec- 
tion 4726,  supra,  by  paragraphs. 

1.  A  will  must  be  subscribed  at  the  end  thereof  by  the  testa- 
tor himself,  or  some  person  in  his  presence  and  by  his  direction 
must  subscribe  his  name  thereto.  If  she  wius  capable  of  mak- 
ing a  will,  as  we  think  she  was,  there  can  be  no  question  that 
the  mandate  of  this  paragraph  was  carried  out.  Knowing  what 
she  was  signing,  she  held  the  pen  in  her  hand,  and  she  and  Mrs. 
Bush  together  signed  her  name  after  she  had  requested  Mrs. 
Bush  to  assist  her. 

2.  The  subscription  must  be  made  in  the  presence  of  the  at- 
testing witnesses,  or  be  acknowledged  by  the  testator  to  them, 
to  have  been  made  by  him  or  by  his  authority.  Diamond  tes- 
tified that  he  saw  the  testatrix  sign  the  will,  and  Townshend 
said:  ''I  was  present  when  the  will  was  signed.  I  walked  in  as 
she  had  the  pen  in  her  hand.'' 

3.  The  testator  must  at  the  time  of  subscribing  or  acknowl- 
edging the  same  declare  to  the  attesting  witnesses  that  the  in- 


37  Mont.]  In  be  Milleb's  Estate.  561 

strument  is  his  will.  Having  found  that  the  testatrix  was  of 
disposing  mind,  there  is  no  difficulty,  under  the  authorities,  in 
going  one  step  further,  and  determining  that  paragraph  3  was 
complied  with.  In  the  first  place,  we  have  before  us  the  at- 
testation clause  of  the  will  itself,  wherein  it  is  recited:  *'The 
foregoing  instrument,  consisting  of  two  pages  besides  this,  was 
at  the  date  hereof  by  the  said  Mary  Miller  signed  and  published 
as  and  declared  to  be  her  last  will  and  testament  in  presence 
of  us,  who,  at  her  request  and  in  her  presence,  and  in  the  pres- 
ence  of  each  other,  have  signed  our  names  as  witnesses  thereto" 
— signed  by  Townshend  and  Diamond.  In  30  American  and 
English  Encyclopedia  of  Law,  second  edition,  page  588,  we  find, 
in  the  text,  this  statement:  "Publication  may  be  established  by 
the  testimony  of  one  attesting  witness  in  opposition  to  the  other, 
the  presumption  being  in  its  favor;  and  the  failure  of  the  wit- 
nesses to  remember  whether  publication  was  made  or  not  will 
not  defeat  the  will  when  the  attestation  clause  recites  the  fact." 
(Cases  cited  to  support  the  text:  Remsen  v.  Brinckerhoff,  26 
Wend.  (N.  Y.)  325,  37  Am.  Dec.  251;  Orser  v.  Orser,  24  N.  Y. 
51 ;  Trustees  etc.  v.  Calhoun,  25  N.  Y.  422 ;  In  re  WUl  of  Cottrell, 
95  N.  Y.  329.)  .| 

In  the  case  of  Trustees  etc.  v.  Calhoun,  supra,  the  court, 
through  Mr.  Justice  Gould,  said:  **Take,  then,  the  whole  trans- 
actions of  the  day,  and  consider  them  as  a  whole,  and  can  there 
be  any  doubt  that  Mr.  D.  [the  testator]  intended  that  Starr 
[the  person  who  drew  the  will]  was  to  see  that  the  will  was  duly 
executed,  and  that,  whether  or  not  he  distinctly  heard  every 
word  that  Starr  said  to  the  other  witness,  he  knew  what  was  go- 
ing on,  and  heard  enough  to  keep  himself  fully  aware  of  what 
Starr  was  doing  and  the  substance  of  what  he  was  saying. 
•  •  •  The  purpose  of  the  statute  is  to  make  sure  that  the 
testator  is  aware  that  he  is  making  a  will,  and  that  he  be  not 
imposed  on  and  procured  to  sign  a  will  when  he  supposes  it  to 
be  some  other  instrument.  •  •  •  It  is,  of  course,  too  late 
to  claim  that  the  facts  making  due  execution  must  all,  or  any 
of  them,  be  established  by  the  concurring  testimony  of  the  two 
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subscribing  witnesses.  Both  of  those  witnesses  must  be  ex- 
aminedy  but  the  will  may  be  established,  even  in  direct  opposi- 
tion to  the  testimony  of  both  of  them."  This  last  proposition  i& 
referred  to  in  an  interesting  note  to  the  case,  wherein  is  set  forth 
the  opinion  of  Judge  Denio  in  Tarrant  v.  Ware,  citing  numerous 
authorities  to  the  same  point. 

In  the  case  at  bar  the  witness  Diamond  testified  that  the  de- 
ceased said  in  the  presence  of  Townshend,  the  other  attesting 
witness,  that  she  knew  it  was  her  will.  This  witness  is  abun- 
dantly corroborated.  Dr.  Townshend  testified  that  he  did  not 
hear  her  say  anything  about  making  a  will,  and  that  she  did  not 
ask  him  to  sign  as  a  witness.  His  mempry,  however,  is  at  vari- 
ance with  the  attestation  clause  of  the  will.  It  is  not  essential 
that  the  testator  should  expressly  ask  the  subscribing  witnesses 
to  sign  or  expressly  declare  the  instrument  to  be  his  will.  All 
the  attending  facts  and  circumstances  should  be  considered  in 
order  to  determine  whether  the  statute  has  been  substantially 
complied  with  so  as  to  carry  out  the  intent  with  which  it  was 
adopted.  Our  conclusion  in  this  manner  is  borne  out  by  the 
following  authorities:  Rogers  v.  Diamond,  13  Ark.  474;  Amts  v. 
Ames,  40  Or.  495,  67  Pac.  737 ;  Deupree  v.  Deupree,  45  Ga.  415 ; 
Denny  v.  Pinney,  60  Vt.  524,  12  Atl.  108;  Ludlow  v.  Ludlow, 
36  N.  J.  Eq.  597;  Grimm  v.  Tittman,  113  Mo.  56,  20  S.  W.  664; 
Ayres  v.  Ayres,  43  N.  J.  Eq.  565,  12  Atl.  621;  1  Woemer's 
American  Law  of  Administration,  sec.  40,  p.  71;  In  the  Matter 
of  Hunt's  Will,  110  N.  Y.  278,  18  N.  E.  106. 

Mr.  Schouler  in  his  work  on  Wills,  section  326,  sajrs  this:  '*A 
declaration  before  the  witnesses  in  express  terms  that  the  in- 
strument is  one's  last  will  best  satisfies  the  statute;  but  less  than 
this  is  considered  acceptable,  provided  that  in  some  way  the  tes- 
tator makes  this  fact  known  by  acts  or  conduct,  or,  better  still, 
by  words.  And,  bearing  in  mind  that  the  main  object  of  such 
legislation  is  to  repel  fraud  and  establish  a  bona  fide  testament, 
we  may  assume  that  a  substantial  rather  than  a  literal  compli- 
ance with  the  statute  formalities  is  sufficient.''  (See,  also,  30 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  589.)     In  the  case  we  are 
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considering  both  witnesses  actually  knew  that  they  were  attest- 
ing the  execution  of  a  will,  and  Dr.  McCarthy  also  knew  it. 

4.  There  must  be  two  attesting  witnesses  each  of  whom  must 
sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the  tes- 
tator's request  and  in  his  presence.  **The  request  to  the  wit- 
nesses to  sign  may  be  by  words  or  signs.  No  particular  form 
of  request  is  necessary,  and  it  may  be  implied  from  acts.  Any- 
thing which  conveys  to  the  witnesses  the  idea  that  they  are  de- 
sired to  be  witnesses  is  a  good  request.  Even  a  knowing  ac- 
quiescence may  be  equivalent  to  an  actual  request  in  words. 
Thus  the  testator  need  nbt  make  the  request  himself,  but  it  may 
be  made  by  the  draftsman,  professional  adviser,  or  other  person 
present,  provided  the  testator's  intelligent  acquiescence  dis- 
tinctly appears."  (30  Am.  &  Eng.  Ency.  of  Law,  p.  596,  par. 
11.)  i 

We  are  of  opinion  that  the  statutory  requirements  were  sub- 
stantially complied  with  in  the  execution  of  the  **Bush"  will, 
and  that  it  should  have  been  admitted  to  probate. 

The  judgment  of  the  district  court  of  Silver  Bow  county  and 
the  order  denying  a  new  trial  are  reversed,  and  the  cauae  is  re- 
manded with  instructions  to  dismiss  the  contest  and  grant  the 
prayer  of  the  contestee  for  admission  of  the  will  of  July  18, 
1907,  to  probate, 

Beversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Ma  Justice  Hollowat 
concur. 
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1^    gj       LEHANE,  Respondent,  v.  BUTTE  ELECTRIC  RY.  CO.,  Ap- 

PBLLANT. 


(No.  2,568.) 
(Submitted  October  13,  1908.    Decided  November  11,  1908.) 

[97  Pac.  1038.] 

Personal  Injuries — Street  Railways — Passengers — Briefs — Spec- 
ificcUions  of  Error — Appeal — Instnictions — Scope  of  Re- 
view— Evidence — Sufficiency — Jury — Credibility  of  Wit- 
nesses— New  Trial — Discretion — Defendant's  Motion  for  Di- 
rected Verdict — Evidence  of  Plaintiff — How  Viewed. 

Appeal — Briefs — Specifications  of  Error — ^Extent  of  Review. 

1.  On  appeal,  the  supreme  court  is  confined  to  a  consideration  of 
the  questions  arising  upon  the  specifications  of  error  contained  in 
appellant's  brief. 

Same— Instructions — Scope  of  Beview. 

2.  Under  Laws  of  1907,  chapter  34,  page  62,  the  supreme  eoart, 
in  reviewing  errors  assigned  on  the  giving  or  refusing  of  instruc- 
tions, may  only  consider  the  particular  objections  presented  to  the 
trial  court  at  the  time  the  instructions  were  settled. 

Personal  Injuries — Street  Railways — Instructions — ^Evidence. 

3.  In  an  action  to  recover  damages  alleged  to  have  been  sustained' 
by  plaintiff  while  alighting  from  a  street-car,  plaintiff  testified  that 
he  informed  the  conductor  that  he  wished  to  alight  at  a  certain 
street  corner.  Other  witnesses  testified  to  the  contrary.  Held,  that 
the  contention  of  appellant  company  that  there  was  not  any  evidence 
upon  which  to  submit  an  instruction  involving  the  question  whether 
plaintiff  notified  the  conductor  of  his  wishes,  hiad  no  merit. 

3ame — Jury — ^Witnesses — Credibility. 

4.  The  jury,  being  the  judges  of  the  credibility  of  witnesses,  were 
At  liberty  to  believe  the  statement  of  plaintiff  even  though  a  number 
of  other  witnesses  gave  evidence  to  tiie  contrary  on  the  question  at 
issue. 

Same — Street    Railways — Personal    Injuries — Negligence— Instructions. 

5.  Evidence  reviewed  and  held  that  there  was  sufficient  evidence  of 
the  negligence  of  defendant  company's  agents  in  starting  a  street- 
ear  after  it  had  come  to  a  stop  to  permit  plaintiff  and  others  to 
alight,  while  plaintiff  was  in  the  act  of  stepping  off,  to  warrant  the 
submission  of  the  issue  to  the  jury. 

Same — Instructions — ^Assumption  of   Fact — Instruction   to  be  Read  as   a 
Whole. 

6.  An  instruction  must  be  considered  as  a  whole;  therefore,  where 
in  a  personal  injury  action  the  court  opened  an  instruction  with  the 
phrase:  ''You  are  instructed  that  if  from  the  evidence  you  believe," 
etc.,  and  then  proceeded  to  detail  matters  brought  out  in  evidence,  the 
whole  of  the  instruction,  subdivided  by  commas,  must  be  read  with 
reference  to  this  opening  sentence,  and  is  not  open  to  the  objection 
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that  it  assumed  as  a  fact  a  question  in  dispute,  merely  because  the 
above  opening  sentence  was  not  repeated  before  each  clause  of  the 
instruction. 

Jury — Verdict — Evidence — Inferences. 

7.  In  rendering  a  verdict  the  jury  are  not  confined  in  their  deter- 
mination to  the  precise  language  in  which  the  evidence  is  given,  but 
may  base  their  conclusion  upon  any  fair  inference  deducible  from  the 
evidence. 

Personal   Injuries — Damages — Pain  and   Suffering — Instructions. 

8.  In  an  action  to  recover  for  personal  injuries,  the  jury,  in  arriv- 
ing at  their  verdict,  may  take  into  consideration,  as  an  item  of  dam- 
ages, the  nature  of  the  injuries  received  and  the  consequent  pain 
and  sufferiug,  so  far  as  proven,  and  an  instruction  to  that  effect  was 
properly  submitted. 

Same — Street  Bailways — Passengers  Alighting — Duty  of  Carrier. 

9.  An  instruction,  given  in  an  action  to  recover  damages  from  a 
street-car  company  for  damages  sustained  by  a  passenger  while  alight- 
ing from  the  car,  to  the  effect  that  "a  passenger  in  alighting  from 
a  car  of  a  common  carrier  is  entitled  to  a  reasonable  time  in  which  to 
get  off  the  car  after  he  has  been  given  an  opportunity  to  do  so," 
stated  a  correct  proposition  of  law. 

New  Trial — Discretion — ^Review. 

10.  Since  the  trial  judge  has  a  better  opportunity  to  determine  the 
credibility  of  the  witnesses,  than  has  the  appellate  court,  and  a  motion 
for  new  trial  is  addressed  to  his  sound  discretion,  in  the  absence  of  a 
clear  showing  of  abuse  of  such  discretion  his  ruling  on  the  motion  wiU 
not  be  disturbed  on  appeal. 

Judgment — Evidence — Sufficiency — ^Review. 

11.  While  a  bare  scintilla  of  evidence  would  not  be  sufficient  to 
support  a  verdict,  where  the  record  on  appeal  shows  substantial  evi- 
dence to  support  a  verdict  and  judgment,  the  supreme  court  will  not 
interfere. 

Motion  for  Directed  Verdicts — ^Evidence  of  Opposite  Party — ^How  to  be 
Viewed. 

12.  On  defendant's  motion  for  an  instructed  verdict,  the  truth  of 
plaintiff '4  evidence  must  be  assumed  and  regarded  in  the  most  favor- 
able light. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Patrick  Lehane  against  the  Butte  Electric  Rail- 
way Company.  From  a  judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appealed.    AfSrmed. 

Mr.  W.  M.  Bickford,  and  Mr.  George  F.  Shelton,  for  Appel- 
lant. 

The  court  erred  in  refusing  to  instruct  the  jury  to  find  a  ver- 
dict for  defendant.    The  verdict  was  clearly  against  the  evi- 
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dence.  While  formerly  it  was  held  that  if  there  was  what  was 
called  a  scintilla  of  evidence  in  support  of  a  case  the  judge  was 
bound  to  leave  it  to  the  jury,  recent  decisions  of  high  authority 
have  established  the  more  reasonable  rule:  '*that  in  every  case, 
before  the  evidence  is  left  to  the  jury  there  is  a  preliminary  ques- 
tion for  the  judge,  not  whether  there  is  literally  no  evidence,  but 
whether  there  is  any  upon  which  a  jury  can  properly  proceed 
to  find  a  verdict  for  the  party  producing  it,  upon  whom  the 
onus  of  proof  rests."  {Improvement  Co.  v.  Munson,  14  Wall. 
442,  20  L.  Ed.  867 ;  see,  also,  Pleasants  v.  Fant,  22  Wall.  120, 
22  L.  Ed.  780 ;  Commissioners  v.  Clark,  94  U.  S.  284,  24  L.  Ed. 
59 ;  Origgs  v.  Houston,  104  U.  S.  553,  26  L.  Ed.  840 ;  Bagley  v. 
Cleveland  Rolling  Mill  Co.,  21  Fed.  159;  Bulger  v.  Rosa,  119 
N.  Y.  460,  24  N.  E.  853;  Longley  v.  Daly,l  S.  D.  257,  46  N.  W. 
247 ;  Marshall  v.  Harney  Peak  etc.  Mfg.  Co.,  1  S.  D.  350,  47  N. 
W.  290 ;  Hyatt  v.  Johnson,  91  Pa.  200 ;  Baulec  v.  New  York  R. 
R.  Co.,  59  N.  Y.  356,  17  Am.  Rep.  325 ;  PeopU  v.  Cook,  8  N.  Y. 
67,  59  Am.  Dec.  451 ;  Kelsey  v.  Northern  etc.  Oil  Co.,  45  N.  Y. 
.509;  Nuendorff  v.  World  Mut.  etc.  Ins.  Co.,  69  N.  Y.  389.) 

Messrs.  Kremer,  Sanders  dk  Kremer,  for  Respondent. 

Appellant  urges  that  this  court  establish  it  as  law  in  this  state 
that  a  party  shall  be  denied  a  right  of  recovery  because,  under 
the  peculiar  circumstances,  the  plaintiff  must  depend  alone  upon 
his  own  evidence  while  the  defendant  may  have  the  testimony 
of  a  number  of  witnesses  to  contradict  him.  Such  is  not  the  law. 
There  was  no  impeachment  of  plaintiff's  testimony.  **A  mere 
conflict  between  the  witness'  testimony  and  the  testimony  of  an- 
other witness  in  regard  to  some  fact  is  not  an  impeachment  of 
the  former."  {Baker  y.' Robinson,  49  HI.  299.)  The  jury  are 
not  bound  to  regard  the  weight  of  the  evidence  as  preponderat- 
ing in  favor  of  a  party  merely  because  of  the  greater  number  of 
witnesses  produced  by  him.  {North  Chicago  St.  Ry.  Co.  v.  WelU 
ner,  206  111.  272,  69  N.  E.  6 ;  see,  also,  Kansas  City  v.  Bradbury, 
45  Kan.  381,  23  Am.  St.  Rep.  731,  25  Pac.  889.)  Where  the  evi- 
dence is  conflicting,  a  new  trial  will  not  be  granted  merely  because 
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the  verdict  is  against  the  weight  of  the  evidence.  (Sherman  v. 
Mitchell,  46  Cal.  577.)  The  appellate  court  will  not  interfere 
with  a  verdict  where  there  is  any  evidence  to  support  it.  (Escolle 
V.  Merle,  9  Cal.  95 ;  Burnett  v.  WhitesideSf  15  Cal.  36 ;  Trenor  v. 
Central  Pac,  R.  R.  Co,,  50  Cal.  222 ;  Hancock  v.  Burton,  73  Cal. 
52,  14  Pac.  392 ;  Helena  dk  Livingston  8.  &  R,  Co.  v.  Lynch,  25 
Mont.  491,  14  Pac.  392 ;  Hefferlin  v.  Karlman,  29  Mont.  139,  74 
Pac.  201;  Spencer  v.  Spencer,  31  Mont.  631,  79  Pac.  320.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  plaintiff,  Patrick  Lehane,  was  injured  in  alighting  from  a 
street-car  owned  and  operated  by  the  defendant  company  in 
the  city  of  Butte,  and  brought  this  action  to  recover  damages 
for  the  injuries  sustained.  A  verdict  was  returned  in  his  favor 
for  $1,000,  and  a  judgment  was  rendered  and  entered  thereon, 
from  which  judgment  and  an  order  denying  it  a  new  trial  the 
defendant  railway  company  appeals. 

It  is  elementary  that  on  appeal  this  court  will  be  confined  to 
a  consideration  of  questions  arising  upon  the  specifications  of  er- 
ror contained  in  appellant's  brief.  In  this  instance  the  assign- 
ments of  error  relate  to  the  giving  of  instructions  Nos.  1,  2,  and 
3,  and  the  refusal  of  the  court  to  give  defendant's  instruction 
No.  11.  By  an  Act  of  the  tenth  legislative  assembly  approved 
February  26,  1907,  it  is  provided  that  **no  motion  for  a  new 
trial  on  the  ground  of  errors  in  the  instructions  given  shall  be 
granted  by  the  district  court  unless  such  errors  were  specifically 
pointed  out  and  excepted  to  at  the  settlement  of  the  instructions, 
as  herein  provided;  and  no  cause  shall  be  reversed  by  the  su- 
preme court  for  any  error  in  instructions,  which  was  not  spe- 
cifically pointed  out  and  excepted  to  at  the  settlement  of  the  in- 
fitructions  as  herein  specified,  and  such  error  and  exception  in- 
corporated in  and  settled  in  the  bill  of  exceptions  or  statement 
of  the  case  as  herein  provided."  (Laws  1907,  pp.  62,  65,  chap- 
ter 34.)     In  the  case  under  consideration,  then,  we  are  confined 
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first,  to  a  consideration  of  the  specifications  of  error  enumerated ; 
and,  second,  to  the  particular  objections  presented  to  the  action 
of  the  trial  court  at  the  time  the  instructions  were  settled.  The 
instructions  to  which  the  specifications  of  error  relate  are  as  fol- 
lows : 

**No.  1.  You  are  instructed  that  if  from  the  evidence  you 
believe  that  the  conductor  or  person  in  charge  of  the  car  on  which 
plaintiff  was  riding  as  a  passenger,  if  you  find  he  was  so  rid- 
ing, was  informed  by  plaintiff  that  he  desired  to  alight  at  the 
corner  of  Park  and  Oklahoma  streets,  and  that  the  said  con- 
ductor or  person  in  charge  of  said  car  assented  to  such  request, 
and  if  you  further  believe  that  said  car  did  as  a  matter  of  fact 
stop  at  the  comer  of  Park  and  Oklahoma  streets,  then  you  are 
instructed  that  the  plaintiff  had  the  right  to  assume  that  the 
defendant  company  through  its  conductor  or  other  person  in 
charge  of  said  car  and  controlling  its  movements  would  give 
plaintiff  a  reasonable  opportunity  to  alight  from  said  car  with- 
out injury  to  himself.  And  you  are  further  instructed  that 
if  said  car  did  so  stop  at  the  corner  of  Park  and  Oklahoma  streets, 
and  that  the  plaintiff,  exercising  the  care  and  prudence  that  a 
reasonably  careful  man  under  like  circumstances  would  have 
used,  did  attempt  to  alight  from  said  car,  and  while  engaged 
in  such  attempt  to  alight  therefrom  the  said  defendant  com- 
pany through  its  agents  in  charge  of  said  car  did  not  give  him 
a  reasonable  opportunity  to  get  off  of  said  car,  then  you  are  in- 
structed that,  even  though  the  said  car  started  while  plaintiff 
was  so  engaged  in  attempting  to  get  off  of  said  car,  neverthe- 
less, .said  conduct  on  the  part  of  the  plaintiff  did  not  necessarily 
render  plaintiff  guilty  of  contributory  negligence,  unless  you  be- 
lieve from  all  of  the  evidence  that  a  reasonably  prudent  man  in 
attempting  to  get  off  of  said  car  would  not  have  conducted  him- 
self as  the  plaintiff  did  at  the  time  and  under  the  circumstances 
when  he  was  attempting  to  alight  from  the  street  car  in  ques- 
tion. In  determining  whether  plaintiff  was  guilty  of  negligence 
on  his  part  which  directly  contributed  to  his  injury,  you  are  in- 
structed that  you  are  to  take  into  consideration  all  of  the  facts 
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in  this  case,  and  from  them  determine  whether  plaintiff,  under 
the  circumstances,  conducted  himself  as  a  reasonably  prudent 
man  would  have  done  under  like  circumstances ;  and,  if  from  the 
evidence  you  believe  that  a  reasonably  prudent  man  under  like 
circumstances  would  have  acted  in  the  same  manner  as  plaintiff 
acted,  then  you  are  instructed  that  plaintiff  was  not  guilty  of 
contributory  negligence. 

**No.  2.  You  are  instructed  that  if  you  believe  under  these 
instructions  and  the  evidence  in  the  case  that  the  plaintiff  is  en- 
titled to  recover  damages  from  the  defendant  for  any  injuries 
which  he  has  proven  by  a  preponderance  of  the  evidence  that  he 
has  sustained  by  reason  of  the  facts  set  forth  in  his  complaint,, 
then  you  have  the  right  to  find  for  him  for  such  an  amount  of 
damages,  not  to  exceed  $1,800,  as  you  believe  from  the  evidence 
will  compensate  him  for  the  personal  injuries  so  received,  if 
any,  and  in  doing  so  you  have  the  right  to  consider  the  personal 
injuries  received  by  him,  if  any  have  been  proved,  and  any  pain 
or  suffering  he  may  have  endured  in  consequence  thereof,  if  any 
pain  or  suffering  has  been  proved,  and  you  have  the  right  to 
consider  his  loss  of  time,  if  any,  caused  by  such  injuries,  if  any 
have  been  shown. 

**No.  3.  You  are  instructed  that  a  passenger  in  alighting 
from  a  car  of  a  common  carrier  is  entitled  to  a  reasonable  time 
in  which  to  get  off  of  the  car  after  he  has  been  given  an  op- 
portunity to  do  so ;  and  if  you  believe  from  the  evidence  that  the 
plaintiff  was  a  passenger  on  a  car  of  the  defendant,  and  that 
the  same  was  started  after  having  been  stopped,  if  you  find  it 
did  stop,  without  allowing  him  such  reasonable  time  in  which 
to  alight,  then  the  defendant  Butte  Electric  Railway  Company 
is  liable  for  any  injuries  he  may  have  received  by  reason  of  the 
car  starting,  provided  you  believe  from  the  evidence  that  plain- 
tiff was  in  the  exercise  of  reasonable  and  ordinary  care  to  avoid 
injury  to  himself,  or  was  not  guilty  of  contributory  negligence 
as  defined  in  these  instructions." 

"No.  11  [Refused.]  The  court  instructs  the  jury  to  find  a  ver- 
dict for  the  defendant/' 
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1.  Instruction  No.  1.  The  objections  urged  to  instruction  No 
1  are  (a)  that  there  is  not  any  evidence  that  the  plaintiff  signaled 
the  operators  of  the  car  to  stop  it;  (b)  that  there  is  not  any  evi- 
dence of  negligence  on  the  part  of  the  defendant  company;  (c) 
that  the  evidence  is  practically  undisputed  that  the  plaintiff  was 
guilty  of  contributory  negligence;  and  (d)  that  the  instruction 
assumes  as  a  fact  a  matter  in  dispute,  viz.,  that  the  plaintiff  noti- 
fied the  agent  of  the  company  to  stop  and  in  response  to  such 
notification  the  car  was  stopped  for  the  accommodation  of  the 
plaintiff. 

Reviewing  these  objections  in  detail,  we  observe : 

(a)  That  the  plaintiff  testified:  ''I  got  on  the  MeaderviUe  car, 
and  on  the  way  down  the  conductor  came  around,  and  I  told  him 
to  let  me  off  on  the  comer  of  Park  and  Oklahoma,  and  he  nodded 
his  head  like  that  [illustrating],  by  moving  his  head  up  and 
down."  Even  though  other  witnesses  gave  evidence  to  the  con- 
trary, the  jurors,  being  the  judges  of  the  credibility  of  the  wit- 
nesses, could  believe  Lehane  if  they  chose  to  do  so,  which  they 
evidently  did. 

(b)  Touching  the  question  of  defendant's  negligence,  the 
plaintiff  testified:  ''And,  when  we  got  to  the  comer  of  Park  and 
Oklahoma,  the  car  stopped,  and  I  was  standing  up,  and  two 
fellows  and  a  lady  got  off,  and  then  I  went  to  get  off,  and  I  was 
thrown  on  my  shoulder  and  my  face  in  the  street,  and  I  was 
left  unconscious  there.  •  •  •  At  the  time  this  car  started 
I  was  in  the  act  of  getting  off.  I  had  just  put  one  foot  like  this 
[illustrating],  and  was  in  the  act  of  getting  off  when  the  car 
moved  up,  and  threw  me  on  my  face  and  shoulders.  There  were 
three  other  people  who  got  off  the  car  at  that  place — ^two  gentle- 
men and  a  lady.  I  cannot  exactly  say  how  far  I  was  behind 
them,  but  I  wasn  't  very  far.  I  was  right  behind  them.  At  that 
time  the  conductor  was  collecting  his  fares,  pretty  near  the  front 
of  the  car.  He  was  ringing  up  the  register  right  along.  The 
car  had  come  to  a  complete  stop.  I  proceeded  to  get  off  as 
rapidly  as  I  could,  but  I  was  waiting  for  the  lady  to  get  off  first. 
I  did  not  like  to  force  my  way  out,  and  that  was  the  result  I 
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got.  The  car  started  just  when  I  was  getting  off."  He  also 
gave  other  similar  testimony. 

(e)  We  have  read  the  record  carefully,  and  are  unable  to  say 
that  the  jury  should  have  found  the  plaintiff  guilty  of  con- 
tributory negligence. 

(d)  Does  the  instruction  assume  as  a  fact  a  question  in  dis- 
pute ?  We  think  not.  Paraphrased,  that  portion  of  the  instruc- 
tion relating  to  this  subject  would  read:  **You  are  instructed 
that  if  from  the  evidence  you  believe  that  the  conductor  of  the 
car  on  which  plaintiff  was  riding  as  a  passenger,  if  you  find  he 
was  so  riding,  was  informed  by  plaintiff  that  he  desired  to  alight 
and  that  the  conductor  assented  to  such  request,  and  said  car 
did  as  a  matter  of  fact  stop,  then  you  are  instructed  that  the 
plaintiff  had  a  right  to  assume  that  the  defendant  company  would 
give  plaintiff  a  reasonable  opportunity  to  alight  without  injury 
to  himself."  The  instruction  is  to  be  considered  as  a  whole,  and 
we  think  every  i>ortion  down  to  the  last  paragraph,  which  deals 
with  contributory  negligence  exclusively,  is  to  be  read  with  ref- 
erence to  the  opening  phrase,  **You  are  instructed  that  if  from 
the  evidence  you  believe,"  etc.  In  this  view  of  the  case,  we  con- 
clude that  this  instruction  is  not  open  to  any  criticism  made 
upon  it. 

2.  Instruction  No.  2.  With  reference  to  this  instruction  it  is 
said:  ''There  is  no  evidence  in  the  case  upon  which  the  jury  can 
base  any  verdict  for  damages  at  all,  and  particularly  there  is 
no  evidence  in  the  case  upon  which  the  jury  can  make  any  find- 
ing that  the  plaintiff  has  suffered  damages  to  exceed  twelve 
days'  time  lost  by  him  •  •  •  at  $3.50  per  day."  The  evi- 
dence is  ample  to  show  a  loss  by  plaintiff  of  twelve  days'  time 
occasioned  by  this  accident.  In  rendering  a  verdict  the  jury  are 
not  confined  in  their  determination  to  the  precise  language  in 
which  the  evidence  is  given,  but  may  find  a  verdict  upon  any 
fair  inference  deducible  from  the  evidence.  The  testimony  of 
Dr.  McCarthy,  the  attending  surgeon,  discloses  that  plaintiff  re- 
ceived wounds  by  reason  of  this  accident,  that  his  shoulder  was 
dislocated,  his  nose  badly  injured,  and  that  he  received  severe 
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cuts  and  bruises  on  the  face.  It  was  proper  for  the  jury  to  take 
these  facts  into  consideration  in  arriving  at  their  verdict.  In 
our  opinion  the  instruction  fairly  presents  this  feature  of  the 
case,  and  is  correct.  (Snook  v.  City  of  AnacondsL,  26  Mont.  128, 
66  Pac.  756.) 

3.  Instruction  No.  3.  The  criticism  of  this  instruction  is  that 
it  is  inapplicable,  in  that  there  is  not  any  evidence  of  defend- 
ant's negligence,  and  that  it  assumes  as  a  fact  a  matter  in  dis- 
pute. What  we  have  said  above  with  reference  to  instruction 
No.  1  disposes  of  the  first  of  these  contentions.  The  opening 
sentence  of  this  instruction  states  a  proposition  of  law  to  which 
we  think  exception  cannot  be  taken.  The  remaining  portion, 
made  directly  applicable  to  this  case,  is  introduced  by  this  lan- 
guage: '*If  you  believe  from  the  evidence  that  the  plaintiff  was 
a  passenger  on  a  car  of  the  defendant,  and  that  the  same  was 
started  after  having  been  stopped,  if  you  find  it  did  stop,  with- 
out allowing  him  such  reasonable  time  in  which  to  alight, 
then  the  defendant  Butte  Electric  Railway  Company  is  liable. 
•    •     •»»    ^e  (Jo  j^Q^  think  there  is  any  assumption  of  a  fact 

hero. 

4.  Instruction  No.  11,  refused.  In  reality  the  principal  con- 
tention in  this  case  arises  over  the  question:  Did  the  plaintiff 
attempt  to  alight  from  the  car  while  it  was  standing  still,  as 
he  contends,  or  did  he  carelessly  and  negligently  attempt  to  alight 
from  a  moving  car,  as  defendant  contends!  The  plaintiff  tes- 
tified: **The  car  was  absolutely  standing  still  as  I  stepped  off, 
but  before  I  got  off  it  started.  I  am  quite  positive  it  was  stand- 
ing still  when  I  started  to  get  off  and  then  it  started  ahead," 
A  number  of  witnesses  for  the  defendant  testified,  in  effect,  that 
this  car  did  not  stop  at  the  intersection  of  Park  and  Oklahoma 
streets  as  stated  by  the  plaintiff,  but  that,  while  moving  along 
at  a  rate  of  from  five  to  seven  miles  an  hour,  the  plaintiff,  with- 
out giving  any  warning  to  the  operators  of  the  car,  attempted 
to  alight  and  was  thrown  to  the  ground  and  received  the  injuries 
of  which  he  complains.  We  may  agree  with  appellant  that  "his 
[respondent's]  testimony  is  the  only  evidence  to  sustain  his  con- 
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tention";  but  may  this  court  on  appeal  disregard  plaintiff's 
testimony  or  conclude  that  it  is  false  1  His  version  does  not  ap- 
pear to  us  as  either  impossible  or  even  improbable,  and,  since 
the  jury  were  the  judges  of  his  credibility  and  of  the  weight  to 
be  given  to  his  testimony,  we  do  not  feel  inclined  to  interfere; 
and  particularly  in  view  of  the  fact  that  the  trial  court,  which 
had  these  same  objections  before  it,  after  having  observed  the 
demeanor  of  the  witnesses  while  on  the  stand,  denied  a  motion  for 
a  new  trial.  It  has  been  well  said  that  the  jury  are  not  bound 
to  regard  the  weight  of  the  evidence  as  preponderating  in  favor 
of  the  party  who  produced  the  greater  number  of  witnesses 
**The  jury  have  a  right  to  determine  from  the  appearance  of  the 
witnesses  on  the  stand,  their  manner  of  testifying,  their  apparent 
candor  and  fairness,  their  apparent  intelligence  or  lack  of  in- 
telligence, and  from  all  of  the  other  surrounding  circumstances 
appearing  on  the  trial,  which  witnesses  are  the  more  worthy  of 
credit,  and  to  give  them  credit  accordingly.*'  {North  Chicago 
St.  B,  Co,  V.  Wellner,  206  111.  272,  69  N.  E.  6.) 

As  this  court  has  frequently  said:  ''The  judge  of  the  trial 
court,  who  saw  this  witness  on  the  stand  and  observed  his  de- 
meanor, was  in  a  much  better  situation  than  are  the  members 
of  this  court  to  determine  his  credibility  {White  v.  Barling,  36 
Mont.  413,  93  Pac.  348 ;  Walsh  v.  Conrad,  35  Mont.  68,  88  Pac. 
655,  and  cases  cited) ;  and  the  motion  for  a  new  trial  was  ad- 
dressed to  the  sound  discretion  of  the  trial  court,  and,  in  the 
absence  of  a  clear  showing  of  abuse  of  such  discretion,  this  court 
will  not  interfere."  {Bowen  v.  Webb,  ante,  p.  479,  97  Pac.  839, 
and  cases  cited.)  We  agree  with  what  is  said  in  the  cases 
cited  by  appellant  upon  the  question  of  a  bare  scintilla 
of  evidence  being  insufficient  to  support  a  verdict;  but  this 
case  does  not  present  that  question  at  all.  We  think  there 
is  substantial  evidence  to  support  this  verdict  and  judg- 
ment, and  under  such  circumstances  this  court  has  repeatedly 
said  that  it  will  not  disturb  the  finding  of  the  lower  court  upon 
a  question  of  fact.  {Stephens  v.  Elliott,  36  Mont.  92,  92  Pac. 
45;  Walsh  v.  Conrad,  above;  Ettien  v.  Drum,  35  Mont  81,  88 
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Pac.  659.)  Indeed,  in  Schatzlein  Paint  Co.  v.  P<issmore,  26 
Mont.  500,  68  Pac.  1113,  this  court  went  to  the  extent  of  say- 
ing: "With  respect  to  the  verdict,  we  observe  that  while  the 
evidence,  as  it  appears  in  type,  seems  to  preponderate  in  favor 
of  the  defendant,  it  was  nevertheless  sufl&cient  to  justify  the 
verdict  against  him.  The  weight  of  the  evidence  was  for  the 
jury." 

Furthermore,  it  is  a  rule  of  law,  now  quite  generally  recog- 
nized, that  on  a  motion  for  an  instructed  verdict,  such  as  this 
No.  11  was,  the  truth  of  plaintiff's  evidence  is  to  be  assumed, 
and  it  is  to  be  regarded  in  the  most  favorable  light.  {Freeman 
V.  Sand  Coulee  Coal  Co,,  25  Mont.  194,  64  Pac.  347.)  In  Ball  v. 
Gtissenhoven,  29  Mont.  321,  74  Pac.  871,  this  court  said:  *'If 
substantial  evidence  had  been  introduced  prior  to  the  motion, 
which  in  any  way  or  manner  tended  to  support  plaintiff's  con- 
tention, then  the  weight  of  the  evidence  became  a  question  for 
the  jury,  and  the  court  properly  refused  a  motion  to  direct  a 
verdict  for  the  defendant." 

We  find  no  error  in  the  record.  The  judgment  and  order  are 
afSrmed. 

Affirmed. 

Mb.  Justice  Smith  concurs. 

Mr.  Chief  Justice  Brantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 
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MITCHELL,  Appellant,  v.  BOSTON  AND  MONTANA  CON- 
SOLIDATED COPPER  AND  SILVER  MINING  CO.,  Re- 
spondent. 

(No.  2,570.) 
(Submitted  October  13,  1908.    Decided  November  12,  1908.) 

[97  Pac.  1033.] 

Personal  Injuries — Master  and  Servant — Minor  Employees — 
Dangerous  Machinery — Warning — Failure  to  Make  Rules — 
Conflicting  Orders — Jury — Specie^  Findings — General  Ver- 
dict— Instructions — Harmless  Error. 

Personal  Injuries — Master  and  Servant — Issues — Special  Interrogatories — 
Submission  to  Jury — Harmless  Error. 

1.  Where  an  action  bj  a  minor  employee  to  recover  for  injuries 
sustained  while  running  an  electric  motor  engine  through  a  tunnel 
used  in  connection  with  a  smelter  was  tried  on  the  theory  that  the 
inquiry  whether  certain  general  officers  had  instructed  him  not  to 
run  the  motor  was  material,  its  submission  in  a  special  interrogatory 
to  the  jury,  though  error  because  not  within  the  issues,  was  not 
prejudicial  to  plaintiff,  since  he  also  had  the  privilege  of  asking  the 
submission  of  the  special  question  whether  a  foreman  had  ordered 
him  to  run   the  engine. 

Same — Issues — Special  Interrogatories — Submission  to  Jury. 

2.  The  submission  to  the  jury,  in  the  form  of  special  interrogatories, 
of  the  only  issue  in  the  case,  to-wit,  whether  there  was  suffi- 
cient light  in  and  about  the  vicinity  of  the  tunnel  to  enable  the 
plaintiff  to  see  the  train  with  which  his  engine  collided,  was  not  er- 
ror. 

Same — Master   and    Servant — ^Minor    Employees — Dangerous    Machinery — 
Warnings — ^When  Unnecessary. 

3.  Where  a  minor  employee,  of  about  eighteen  years  of  age,  knew 
all  about  the  running  of  an  electric  motor  engine,  and  the  injuries 
he  received  from  a  collision  were  not  traceable  to  any  patent  or  latent 
defects  in  it,  negligence  could  not  be  predicated  upon  the  master's 
failure  to  give  him  instructions  or  warnings  in  relation  to  the  run- 
ning of  the  engine. 

Same — Master  and  Servant — Change  of  Employee's  Occupation — Not  Neg- 
ligence per  se. 

4.  It  was  not  negligence  per  se  for  the  officers  of  the  defendant 
smelter  company  to  change  the  occupation  of  plaintiff  employee  from 
that  of  wheeler  or  car-chaser  to  that  of  motorman;  hence  the  allega- 
tion of  plaintiff's  complaint  that  the  defendant  was  negligent  in 
making  such  change  should  have  been  supplemented  by  testimony 
showing  a  necessity  for  additional  instrudtions  relative  to  the  new 
employment. 

Same — ^Master  and  Servant — Failure  to  Make  Bules. 

5.  Where  plaintiff  failed  to  introduce  testimony  as  to  what  rules 
should  have  been  promulgated  by  defendant  company  so  as  to  avoid 
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the  collision  by  reason  of  which  he  was  hurt,  and  where,  on  the  con- 
trary, it  appeared  that  rules  were  unnecessary,  he  could  not  rely  for 
recovery  on  an  allegation  of  negligence  in  that  regard. 

Same — Master  and  Servant — Conflicting  Orders — Erroneous  Instruction. 

6.  An  instruction  to  the  effect  that  plaintiff  could  not  recover  if 
the  general  officers  of  the  defendant  company  had  instructed  him 
not  to  run  the  electric  motor,  even  though  his  foreman  had  ordered 
him  to  do  so  on  the  day  of  the  accident,  was  erroneous,  especially  where 
one  of  such  general  officers  and  the  foreman  testified  that  if  the  latter 
had  ordered  plaintiff  to  run  the  engine  it  was  his  duty  to  obey. 

Same — ^Withdrawal  of  Evidence  from  Jury — ^When  Error. 

7.  'While,  as  shown  by  plaintiff's  own  testimony,  an  alleged  defec- 
tive construction  and  damaged  condition  of  the  motor  cab  had  not 
contributed  to  his  injuries,  and  the  court  should  have  withdrawn 
from  the  consideration  of  the  jury  the  allegation  that  such  defective 
cab  was,  independently,  a  proximate  cause  of  the  injuries,  it  was 
error  to  charge  the  jur^  to  wholly  disregard  all  the  evidence  given 
with  reference  thereto.  The  jury  had  a  right  to  take  into  considera- 
tion aU  the  facts  and  circumstances  attending  the  accident,  includ- 
ing the  manner  of  construction  of  the  cab  and  alleged  defects  in  it, 
if  any,  in  determining  how  the  accident  occurred  and  the  responsi- 
bility therefor. 

Same — Instructions — Withdrawal   of    Evidence    from   Jury — ^When    Harm- 
less Error. 

8.  An  erroneous  instruction  laking  from  the  consideration  of  the 
jury  certain  evidence  which  they  had  a  right  to  consider  in  arriving 
at  their  verdict  in  a  personal  injury  action,  was  harmless,  where 
from  other  paragraphs  of  the  charge  they  must  have  understood  that 
they  should  consider  such  evidence. 

Jury — Special  Mndings — Effect  on  General  Verdict. 

9.  The  special  findings  of  a  jury  control  a  general  verdict.  (Bev. 
Codes,  sec.  6758.) 

Personal  Injuries — Master  and  Servant — ^Instructions — Harmless  Error. 

10.  Where  the  plaintiff  was  defeated  on  the  only  material  issue,  to- 
wit,  whether  defendant  company  negligently  omitted  to  provide  suf- 
ficient light  in  a  tunnel  in  running  through  which  he  was  injured,  re- 
fusal to  instruct  the  jury  that  if  plaintiff's  foreman  knew  that  plain- 
tiff, a  minor,  was  about  to  make  a  trip  as  motorman  and  consented 
thereto,  defendant's  liability  in  keeping  the  place  safe  was  the  same 
as  if  the  foreman  had  ordered  him  to  run  the  motor,  waa  not  prejudi- 
cial error. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  Stephen  Mitchell,  by  William  Mitchell,  his  guard- 
ian ad  litem,  against  the  Boston  and  Montana  Consolidated  Cop-  i 
per  and  Silver  Mining  Company.    Prom  a  judgment  for  de- 
fendant, and  an  order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 
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Mr.  A.  C.  Oomdey,  for  Appellant. 

None  of  the  six  interrogatories  submitted  to  the  jury  are  such 
as  come  within  the  purview  of  section  1101  of  the  Code  of  Civil 
Procedure.  The  propriety  of  submitting  special  interrogatories 
in  a  case  of  this  character  is  doubtful;  but  in  any  event  the 
special  findings  should  be  upon  the  ultimate  facts  upon  which 
the  liability  or  nonliability  of  the  defendant  could  be  based,  and 
not  upon  questions  of  evidence  merely.  {Plyer  v.  Pacific  PorU 
land  Cement  Co.  (Cal.  App.),  87  Pac.  395;  City  of  Lawton  v. 
McAdams,  15  Okl.  412,  83  Pac.  429 ;  8  Current  Law,  2245-2247 ; 
2  Labatt,  sec.  867.) 

The  evidence  conclusively  shows  that  the  plaintiff  was  of  im- 
mature years,  and  lacked  the  experience,  judgment  and  capac- 
ity to  run  the  electric  motor  as  he  was  ordered  and  directed  to 
do  by  defendant's  general  foreman,  and  was  entitled  to  recover. 
{Union  Pacifi4i  Ry.  Co.  v.  Fort,  17  Wall.  553,  21  L.  Ed.  739; 
Chicago  etc.  Ry.  Co.  v.  Bayfield,  37  Mich.  205 ;  Turner  v.  Golds- 
boro  Lumber  Co,,  119  N.  C.  387,  26  S.  E.  23 ;  Camp  v.  Hall,  39 
Pla.  535,  22  South.  792 ;  Foley  v.  California  Horseshoe  Co.,  11 5 
Cal.  184,  56  Am.  St.  Eep.  87,  47  Pac.  42.) 

The  evidence  further  shows  that  running  a  motor  was  out- 
side of  plaintiff's  regular  duties,  and  that  defendant  neglected 
to  give  him  any  instructions,  caution  or  warning,  and  was  there- 
fore entitled  to  recover.  {Hayes  v.  Colchester  Mills,  69  Vt.  1, 
60  Am.  St.  Eep.  915,  37  Atl.  269;  Cincinnati  etc.  Ry.  Co.  v. 
Madden,  134  Ind.  462,  34  N.  E.  227 ;  Lake  Shore  etc.  Ry.  Co.  v. 
Stupak,  123  Ind.  216,  23  N.  E.  246 ;  Egam  v.  Sawyer  etc.  Lum- 
ber Co.,  94  Wis.  137,  68  N.  W.  756 ;  Orman  v.  Mannix,  17  Colo. 
^64,  31  Am.  St.  Rep.  340,  30  Pac.  1037,  17  L.  R.  A.  602; 
Daubert  v.  Western  Meat  Co.,  135  Cal.  144,  67  Pac.  133 ;  Cole- 
man V.  Perry,  28  Mont.  1,  72  Pac.  42;  Stephens  v.  Elliott,  36 
Mont.  92,  92  Pac.  45.) 

Defendant  neglected  to  provide  lights  so  as  to  enable  plaintiff 
to  see  on  the  night  in  question  and  thereby  avoid  injury.  On 
this  phase  of  the  case,  regardless  of  the  other  issues  plaintiff 
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was  entitled  to  recover.  (Nord  v.  Boston  &  M.  C,  &  8.  If.  Co.^ 
30  Mont.  48,  75  Pac.  681 ;  Doyle  v.  Eschen,  5  Cal.  App.  55,  89 
Pac.  836 ;  Harrison  v.  Denver  &  B.  O.  W.  By.  Co,,  7  Utah,  523, 
27  Pac.  729.) 

The  evidence  conclusively  shows  negligence  on  the  part  of  the 
defendant  in  failing  to  make  rules  for  the  running  of  trains  so 
as  to  avoid  collisions.  (1  Labatt,  sees.  210-217;  6  Thompson  on 
Negligence,  sec.  7536 ;  Wagner  v.  City  of  Portland,  40  Or.  389,  60 
Pac.  985,  67  Pac.  305.) 

The  employer  is  liable  for  the  negligent  orders  of  a  vice-prin- 
cipal or  foreman.  (26  Cyc.  1163;  1  Labatt  on  Master  and  Ser- 
vant, sees.  433-444;  Mechem  on  Agency,  sees.  76,  77;  Union 
Pacific  L.  B.  V.  Fort,  supra;  Hardesty  v.  Largey  Lum.  Co,,  34 
Mont.  158,  86  Pac.  29 ;  Camp  v.  Hall,  39  Fla.  535,  22  South.  792 ; 
Orman  v.  Mannix,  17  Colo.  564,  31  Am.  St.  Rep.  340,  30  Pac. 
1037, 17  L.  R.  A.  602 ;  Hayes  v.  Colchester  Mills,  69  Vt.  1,  60  Am. 
St.  Rep.  915,  37  Atl.  269 ;  Foley  v.  California  Horseshoe  Co.,  115 
Cal.  184,  56  Am.  St.  Rep.  87,  47  Pac.  42;  Session  Laws  1903,  p. 
157.) 

Mr.  Bansom  Cooper,  Mr.  Sam  Stephenson^  and  Mr.  W.  O. 
Downing,  for  Respondent. 

Where  the  minor  is  familiar  with  the  machine,  and  its  char- 
acter and  operation  are  obvious,  and  he  is  aware  of  and  fully 
appreciates  the  danger  to  be  Apprehended  from  working  the 
machine,  the  fact  that  he  is  a  minor  does  not  alter  the  general  rule 
that  the  employee  takes  upon  himself  the  risks  which  are  patent 
and  incident  to  the  employment.  {Buckley  v.  Outta  Percha  and 
Buhher  Mfg.  Co.,  113  N.  Y.  540,  21  N.  E.  718;  Hickey  v.  Taaffe, 
105  N.  Y.  26,  12  N.  E.  287.)  So  in  the  case  of  a  minor  who  has 
been  instructed  as  to  the  dangers  incident  to  his  emplojrment; 
all  ordinary  and  obvious  risks  are  assumed  by  him.  {Oroth  v. 
Thomann,  110  Wis.  488,  86  N.  W.  180;  Jones  v.  Boberts,  57 
111.  App.  56 ;  Fones  v.  PhUlips,  39  Ark.  17,  43  Am.  Rep.  264 ; 
Pratt  y.'Prouty^  153  Mass.  333,  26  N.  E.  1002;  Tinkham  v. 
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Sawyer,  153  Mass.  485,  27  N.  E.  6 ;  Gardner  v.  Cohannet  Mills, 
165  Mass.  507,  43  N.  B.  294 ;  Qrecnwald  v.  Marquette  H.  &  O. 
B.  B.  Co.,  49  Mich.  117,  13  N.  W.  513;  Ludiuig  v.  PUlsbury, 
35  Minn.  256,  28  N.  W.  505.) 

Plaintiff  failed  to  point  out  any  particular  rule  or  regulation 
that  could  have  been  made  to  prevent  the  collision,  or  to  in- 
troduce evidence  upon  the  subject  to  show  that  any  rule  or 
rules  had  ever  been  adopted  elsewhere  successfully,  and  hence 
a  case  had  not  been  made  upon  which  to  put  the  question  of 
negligence  of  the  defendant  for  failure  to  adopt  and  promulgate 
rules  to  the  jury.  {Shaw  v.  New  Year  Oold  Mines  Co.,  31 
Mont.  153,  77  Pac.  515 ;  Johnson  v.  Portland  Stone  Co.,  40  Or. 
436,  67  Pac.  1013,  68  Pac.  425;  Berrigan  v.  New  York  etc.  By. 
Co.,  131  N.  T.  582,  30  N.  E.  58 ;  Atchison  etc.  By.  Co.  v.  Car- 
ruthers,  56  Kan.  309,  43  Pax;.  232;  Whalen  v.  Michigan  C.  B. 
Co.,  114  Mich.  512,  72  N.  W.  326 ;  Morgan  v.  Hudson  Biver  etc. 
Co.,  133  N.  Y.  666,  31  N.  E.  235;  Texas  etc.  By.  Co.  v.  Echols, 
87  Tex.  339,  27  S.  W.  61,  28  Pac.  517.) 

Referring  to  the  allegation  that  defendant  was  guilty  of  negli- 
gence for  failing  to  provide  sufficient  lights  about  the  track; 
the  defendant  had  discharged  its  legal  obligation  when  it  pro- 
vided an  arc  light  which  was  burning ;  also  plenty  of  places  for 
incandescent  lamps,  a  lai^e  number  of  which  were  burning, 
a  supply  of  lamps  for  the  men  to  use  to  replace  the  ones  that 
were  burned  out  or  broken,  and  an  experienced  electrician  who 
was  subject  to  the  call  of  all  of  the  employees  to  repair  any 
lights  that  were  out  of  repair.  To  hold  the  defendant  to  a 
greater  degree  of  care  would  be  to  make  it  an  absolute  insurer 
of  plaintiff's  safety.  (QuibeU  v.  Union  Pac.  By.  Co.,  7  Utah, 
122,  25  Pac.  737 ;  KeUy  v.  Calumet  Woolen  Co.,  Ill  Mass.  128,. 
58  N.  E.  183 ;  Carrigan  v.  Washburn  etc.  Mfg.  Co.,  170  Mass.  79, 
48  N.  E.  1079.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  the  night  of  October  14,  1906,  plaintiff  was  operating  an 
electric  motor  attached  to  a  train  of  ten  cars  in  the  smelter  of 
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the  defendant  company  at  Oreat  Falls,  and  ran  the  same  into 
another  train  of  cars,  receiving  serious  injuries  as  the  result  of 
the  collision.  At  the  time  of  the  accident,  plaintiff  was  between 
eighteen  and  nineteen  years  of  age,  and  had  worked  in  the 
smelter  and  about  the  motors  for  some  three  years.  The  tes- 
timony,  including  his  own,  shows  that  he  knew  how  to  run  a 
motor,  and  had  had  more  or  less  experience  in  handling  one 
in  the  smelter.  He  alleges  in  his  complaint  that  at  the  time  of 
the  accident  he  was  in  the  employ  of  the  defendant  ''as  a  laborer 
and  servant;  the  duties  of  his  employment  requiring  him  to 
'chase'  cars  and  assist  in  loading  and  unloading  said  cars." 
He  further  alleges:  That  he  was  ordered  by  one  Krejci,  tlie 
general  foreman  of  the  smelter,  to  run  a  motor  on  the  night  in 
question.  That  he  made  one  trip,  and  was  injured  on  the 
second:  (1)  By  reason  of  the  negligence  of  the  defendant  in 
requiring  him  to  perform  a  hazardous  act,  requiring  judgment, 
flkill  and  experience,  and  outside  of  the  line  of  his  employment, 
which  was  nonhazardous.  "That  the  defendant  and  its  superin- 
tendent and  foreman,  including  Erejci,  knew,  and  had  reason  to 
loiow,  that  the  plaintiff  was  of  immature  years,  and  did  not 
have  the  experience  and  judgment  necessary  for  the  perform- 
ance of  the  service  so  required  of  him."  (2)  By  reason  of  de- 
fendant's failure  to  provide  sufficient  or  adequate  lights,  "said 
place  being  at  that  time  so  dark  that  plaintiff  was  unable  to  see 
the  other  train."  (3)  By  reason  of  a  defective  cab  "which  had 
been  so  badly  damaged  before  that  it  afforded  no  protection  to 
plaintiff.  That  plaintiff  while  riding  backward  with  his  hands 
on  the  controller  and  reverse  lever  was  unable  to  sit  in  a  proper 
position  80  as  to  watch  out  for  the  train.  There  was  also  too 
little  room  in  the  cab  to  enable  plaintiff  to  move  or  in  any  wise 
save  himself  in  sudden  danger."  (4)  By  reason  of  a  failure  on 
the  part  of  the  defendant  to  make  "some  rule  or  regidation 
and  giving  notice  thereof  to  their  employees  so  as  to  prevent  any 
collision  between  trains  such  as  happened  on  said  night,  and 
which  defendant  and  its  said  foreman  should  have  anticipated 
if  they  had  exercised  reasonable  care ;  and  also  (5)  in  not  giving 
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plaintiff  any  caution  and  instruction  with  reference  to  the  said 
work  he  was  ordered  to  do,  so  as  to  enable  him  to  understand 
the  dangers  he  would  encounter  and  how  to  do  the  work  with 
safety,  the  defendant  and  its  said  foreman  then  and  there  well 
knowing,  as  the  fact  was,  that  this  was  a  temporary  work,  of  a 
peculiarly  dangerous  character,  and  that  the  risks  and  hazards 
of  the  work  and  the  proper  mode  of  doing  the  same  were 
not  obvious  or  known  and  appreciated  by  plaintiff  by  reason  of 
his  youth,  incapacity  and  inexperience." 

As  a  result  of  the  trial  the  jury  returned  the  following  special 
and  general  verdicts: 

^'(1)  Did  A.  T.  Elliott,  defendant's  general  smelter  foreman, 
before  plaintiff's  injury,  instruct  plaintiff  that  he  was  never 
to  run  the  blast  furnace  motors  after  that  timet    A.    Yes. 

**(2)  Did  P.  W.  Snow,  the  assistant  superintendent,  before 
the  plaintiff's  injury,  order  and  instruct  the  plaintiff  that  he 
was  thereafter  to  keep  off  the  blast  furnace  motors  t    A.    Yes. 

**  (3)  Did  Mr.  Henry  Seidler  on  or  before  the  fourteenth  day 
of  August,  1906,  instruct  the  plaintiff  that  the  general  smelter 
foreman,  Elliott,  had  issued  orders  requiring  the  plaintiff  to 
keep  off  of  the  blast  furnace  motors  thereafter  t    A.    Yes. 

**  (4)  Did  plaintiff  know  before  he  started  upon  the  trip  upon 
which  he  was  injured  that  the  train  No.  1  had  entered  the  tunnel 
under  the  coke  binsf    A.    Yes. 

*'(5)  Could  plaintiff  have  seen  train  No.  1  before  coming  in 
collision  therewith,  in  time  to  avoid  a  collision,  if  l^e  had  looked 
for  the  same?    A.    Yes. 

"  (6)  Were  the  lights  in  and  about  the  vicinity  of  the  tunnel 
at  the  time  of  the  injury  complained  of  insufficient  to  enable  the 
plaintiff  to  see  that  train  No.  1  was  in  the  tunnel  at  the  time 
plaintiff  entered  the  tunnel  t    A.    No. 

**We,  the  jury  in  the  above-entitled  action,  find  for  the  de- 
fendant." 

Judgment  for  the  defendant  was  entered  by  the  court,  and, 
from  such  judgment  and  an  order  denying  a  new  trial,  the  plaiur 
tiff  has  appealed* 
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Appellant's  first  assignment  of  error  is  that  the  court  was 
wrong  in  submitting  the  six  special  questions  to  the  jury.  It 
appears  from  the  testimony  of  Elliott,  Snow  and  Seidler  that 
plaintiff  was  along  in  August,  1906,  warned  never  to  go  upon 
a  motor  again  or  attempt  to  run  one  because  he  had  had  a 
serious  accident  while  operating  one  and  had  caused  considerable 
damage;  the  reason  of  the  accident,  according  to  the  witnesses, 
being  plaintiff's  "reckless"  running.  Plaintiff  denied  that  he 
received  any  such  warnings  or  instructions.  He  testified  that 
on  the  night  of  October  14th  he  was  told  by  Krejci  to  run  the 
motor.  He  demurred  to  this,  saying  he  preferred  to  ** chase" 
cars  or  do  something  else,  but  Krejci  told  him  to  either  run  the 
motor  or  go  home.  Krejci  denied  that  any  such  conversation 
took  place,  and  said  that  the  first  time  he  saw  plaintiff  that  night 
he  (plaintiff)  was  operating  the  motor.  Krejci  had  no  knowl- 
edge that  plaintiff  had  been  instructed  not  to  run  the  motors. 

It  is  the  contention  of  the  appellant  that  the  first  three  special 
questions  submitted  were  not  within  the  issues.  With  this  we 
agree,  for  the  reasons  hereafter  to  be  pointed  out.  But  the  case 
was  tried  upon  the  theory  that  these  questions  were  material, 
and  we  cannot  see  where  plaintiff  was  prejudiced  by  the  sub- 
mission of  the  same  to  the  jury.  Plaintiff  had  the  privilege 
of  asking  the  court  to  also  submit  to  the  jury  the  question 
whether  Krejci  ordered  him  to  run  the  motor.  If  these  matters 
were  material,  it  would  have  been  proper,  and  perhaps  advisable, 
to  submit  this  special  question  also. 

We  cannot  agree  that  there  was  any  error  in  submitting  inter- 
rogatories 4,  5  and  6  to  the  jury.  Indeed,  we  think  they  were 
properly  submitted,  as  taking  the  opinion  of  the  jury  upon  the 
only  issue  in  the  case  in  the  light  of  plaintiff's  own  testimony. 

Again,  it  is  urged  that  the  evidence  is  insufScient  to  justify 
the  verdict,  in  that  **it  conclusively  shows  that  the  plaintiff  was 
of  immature  years,  and  lacked  the  experience,  judgment  and 
capacity  to  run  the  motor."  We  have  carefully  studied  the  tes- 
timony, and  cannot  agree  with  this.    Our  opinion  is  that  the 
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general  verdict  is  abundantly  justified  by  tbe  evidence,  and  that 
the  last  three  special  findings  are  amply  supported. 

But  the  appellant  contends  **the  evidence  conclusively  shows 
that  running  a  motor  was  outside  of  plaintiflp's  regular  duties, 
and  that  defendant  neglected  to  give  him  any  instructions, 
caution  or  warning."  This  assignment  of  error  relates,  of 
course,  to  the  general  verdict.  There  is  some  testimony  in  the 
case  to  the  effect  that  running  a  motor,  when  occasion  required, 
was  not  outside  of  plaintiff's  regular  duties  as  car-chaser  and 
wheeler.  We  cannot  undertake  to  say  that  a  negative  finding  on 
that  question  is  not  supported  by  substantial  evidence.  But  what 
caution  or  warning  did  the  plaintiff  require?  This  question 
was  fully  considered  in  Forquer  v.  Slater  Brick  Co.,  ante,  p. 
426,  97  Pac.  843  (just  decided).  What  is  there  said  in  regard 
to  pleading  fully  applies  to  the  case  at  bar,  but  we  shall  pass 
it,  as  counsel  seem  not  to  rely  upon  it.  No  warnings  in  regard 
to  the  motor  were  required  by  this  plaintiff,  for  two  reasons: 
(1)  He  knew  all  about  the  machine;  and  (2)  he  was  not  in- 
jured by  reason  of  any  patent  or  latent  defect  in  the  motor. 
The  reason  for  warning  a  servant  is  either  to  impart  to  him 
knowledge  that  he  does  not  possess,  or  to  impress  upon  him  the 
necessity  of  being  careful  and  bearing  in  mind  the  danger. 
Begardless  of  whether  Krejci  instructed  plaintiff  to  operate  the 
motor  on  the  night  in  question,  the  orders  he  received  from 
Messrs.  Elliott,  Snow  and  Seidler  were  ample  warning  to  him, 
not  only  of  the  danger  of  ''reckless"  running,  but  also  any  dan- 
gers connected  with  the  machine  itself.  As  a  matter  of  fact« 
as  we  read  the  testimony,  the  jury  would  have  been  well  jus- 
tified in  concluding  that  the  plaintiff  knew  all  about  these  motors 
and  the  method  of  operating  them.  Of  course,  it  was  not  negli- 
gence per  se  to  change  this  young  man's  occupation  from  that  of 
wheeler  or  car-chaser  to  that  of  motorman.  The  allegation  of 
the  complaint  that  such  change  was  made  must  be  supplemented 
with  testimony  showing  a  necessity  for  additional  instructions 
relating  to  the  new  employment. 
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The  third  particular  in  which  the  evidence  is  alleged  to  be 
insufBcient  to  justify  the  verdict  is  this:  ^^That  it  conclusively 
shows  that  defendant  neglected  to  provide  lights  so  as  to  enable 
plaintiff  to  see  on  the  night  in  question,  and  thereby  avoid  in- 
jury.'' In  our  judgment  there  was  sufficient  evidence  to  justify 
finding  No.  6. 

Again  it  is  said  that  ''the  evidence  conclusively  shows  negli- 
gence  on  the  part  of  the  defendant  in  failing  to  make  rules  for 
the  running  of  trains  so  as  to  avoid  collisions."  It  is  not  sug- 
gested what  rules  should  have  been  promulgated.  On  the  other 
hand,  there  is  testimony  that  no  rules  were  necessary  or  de- 
sirable, because  all  the  employees  who  had  worked  in  the  smelter 
any  length  of  time  understood  how  the  trains  were  run,  and 
these  employees  were  of  sufficient  number  to  **keep  track"  of 
the  trains.  In  the  absence  of  testimony  or  suggestion  on  the 
subject  we  are  unable  to  conceive  what  rule  or  regulation  would 
have  served  to  prevent  this  accident  in  the  manner  of  its  occur- 
rence, as  narrated  by  the  plaintiff.  The  jury  found  that  he 
knew  the  other  train  was  in  the  tunnel.  It  seems  that  at  one 
time  a  system  of  electric  bells  was  in  use  at  the  smelter,  but 
it  appears  from  the  testimony  of  the  superintendent  of  the 
smelter  that  this  system  of  bells  had  no  connection  with  the 
movements  of  the  trains,  and  was  not  designed  to  regulate 
them  in  any  way—that  it  served  an  entirely  different  purpose, 
and  had  been  discontinued.  Indeed,  as  the  plaintiff  tells  his 
story,  the  absence  of  rules  had  nothing  to  do  with  the  accident. 

In  the  case  of  Wagner  v.  City  of  Portland,  40  Or.  389,  67 
Pac.  300,  the  supreme  court  of  Oregon  said:  **The  question 
whether  the  defendant  was  at  fault  in  omitting  to  adopt  suitable 
rules  is  not  one  for  the  jury,  unless  there  is  something  in  the 
testimony  from  which  the  inference  may  be  drawn  that  it  was 
practicable  to  have  provided  against  the  occurrence  of  the  acci- 
dent complained  of  by  such  a  rule.  •  •  •  No  such  proof  is 
to  be  found  in  the  record,  and  hence  a  case  has  not  been  made 
in  this  particular  upon  which  to  put  the  question  of  negligence 
of  the  defendant  in  omitting  the  adoption  and  promulgation  of 
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the  rules  insisted  upon  to  the  jury."  (See,  also,  1  Labatt  on 
Master  and  Servant,  sec.  211.)  The  author  last  cited  says,  at 
section  212  of  his  work,  that  one  of  the  main  purposes  of  a  rule 
is  to  place  servants  in  possession  of  certain  information  which 
they  are  not  in  a  position  to  acquire  by  their  own  unaided  obser- 
vation. The  plaintiff  in  this  case  is  in  the  anomalous  position 
of  insisting  that  the  defendant  should  have  made  a  rule  to  guide 
him  in  doing  work  which,  according  to  £ndings  1,  2  and  3,  he 
was  expressly  forbidden  to  undertake. 

The  court  gave  to  the  jury  instructions  numbered  6,  9  and  20, 
as  follows : 

'*  (6)  You  are  instructed  that  a  minor,  or  person  under  twenty- 
one  years  of  age,  cannot  be  expected  to  set  up  his  opinion  against 
the  judgment  and  experience  of  those  maturer  and  older  to 
whom  he  is  given  in  charge,  and  that  it  would  be  his  duty  to 
obey  the  orders  of  those  older  than  he  and  in  authority  over  him. 
Therefore,  if  you  are  satisfied  from  the  evidence  in  this  case 
that  the  defendant's  foreman,  Milo  Krejci,  ordered  the  plaintiff 
to  take  and  run  the  motor  on  the  night  in  question,  you  are 
instructed  that  it  was  the  duty  of  the  plaintiff  to  obey  such 
order,  unless  plaintiff,  as  hereinafter  referred  to,  had  been  for- 
bidden by  the  superior  officers  to  run  said  motor,  or  unless 
the  dangers,  if  any,  were  so  obvious  that  a  prudent  person  of 
plaintiff's  age,  experience  and  capacity,  would  know  and  appre- 
ciate the  same." 

**(9)  You  are  instructed  that  the  defendant's  duty  to  exer- 
cise reasonable  or  ordinary  care  in  providing  and  maintaining 
a  safe  place  where  plaintiff  shoi^ld  do  his  work  would  not  be 
excused  simply  because  plaintiff  may  have  started  to  run  the 
motor  on  the  night  in  question  without  an  express  order  to  do  so 
by  some  one  in  authority.  The  defendant  would  be  responsible 
for  failure  on  its  part  to  provide  and  maintain  a  safe  place 
in  running  said  motor  and  train  by  the  plaintiff,  unless  at  the 
time  of  his  injuries  he  was  doing  so  without  the  knowledge 
and  consent  of  the  defendant,  or  its  foreman  in  charge,  or  un- 
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less  he  had  previously  been  ordered  by  his  superiors,  as  herein- 
after you  will  be  instructed,  never  to  run  any  of  said  motors." 

"  (20)  You  are  instructed  that  if,  before  the  day  of  the  acci- 
dent complained  of  by  the  plaintiff,  F.  W.  Snow,  assistant 
superintendent  of  the  reduction  works  of  the  defendant,  or  A.  T. 
Elliott,  the  superintendent  of  the  smelting  department  of  de- 
fendant, gave  the  plaintiff  orders  never  to  go  upon  any  of  the 
blast  furnace  motors  or  attempt  to  run  them  or  either  of  them, 
or  that  Henry  Seidler,  the  acting  assistant  foreman  of  the 
smelter,  gave  plaintiff  such  orders  as  coming  from  A.  T.  Elliott, 
superintendent  aforesaid,  you  should  find  for  the  defendant, 
even  though  you  may  believe  the  foreman,  Krejci,  ordered  the 
plaintiff  on  the  night  he  was  injured  to  run  the  motor.  It  was 
in  that  event  the  duty  of  the  plaintiff  to  have  given  said  fore- 
man, Krejci,  information  of  such  prohibitory  orders  if  said 
Krejci  ordered  him  to  take  charge  of  said  train,  and  failure  to 
do  so  on  the  part  of  the  plaintiff  and  going  upon  said  motor 
in  disobedience  of  such  orders,  if  he  did  so,  would  make  him  a 
trespasser." 

So  far  as  these  instructions  involve  the  idea  that  plaintiff 
could  not  recover,  if  he  had  been  instructed  not  to  run  a  motor 
by  the  general  oflBcers,  even  though  Krejci  ordered  him  to  run 
one  on  the  night  in  question,  they  are  erroneous.  Both  Krejci 
and  Seidler  testified  that,  if  the  former  ordered  plaintiff  onto 
the  motor,  it  would  be  his  duty  to  obey;  so  that,  whatever  the 
general  rule  of  law  may  be  where  a  servant  is  confronted  with 
conflicting  orders,  it  seems  clear  that  in  this  case  the  court  should 
not  have  advised  the  jury  that  plaintiff's  duty  was  to  obey 
Elliott,  Snow  and  Seidler. 

The  trial  court  also  gave  the  following  instruction  to  the  jury : 

'^(12)  The  plaintiff  alleges  in  his  complaint,  among  other 
things,  that  the  defendant  was  guilty  of  negligence  and  want  of 
ordinary  or  reasonable  care  in  putting  the  plaintiff  in  a  motor 
cab  on  said  night  that  was  made  of  inferior  material  and  poorly 
builty  and  which  had  been  badly  smashed  and  damaged  before 
the  accident  complained  of,  so  that  it  afforded  no  protection 
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OP  safety  to  plaintiff  in  such  an  emergency,  and  which  had  been 
left  in  such  shape  as  a  result  of  previous  collisions  that  plaintiff, 
while  riding  backward,  with  his  hands  on  the  controller  and 
reverse  lever,  was  unable  to  sit  in  a  proper  position  so  as  to 
watch  out  for  the  train  or  any  other  obstruction,  and  there 
was  also  too  little  room  in  said  cab  to  enable  plaintiff  to  move 
or  in  anywise  save  himself  in  sudden  danger.  With  reference 
to  said  allegations,. the  court  instructs  you  that  there  is  no  evi- 
dence in  this  case  which  will  entitle  the  plaintiff  to  recover 
upon  these  allegations  or  any  of  them,  and  you  are  instructed 
to  wholly  disregard  all  of  the  evidence  with  reference  to  such 
matters  in  arriving  &t  your  verdict." 

Exception  is  taken  to  that  part  of  the  instruction  directing 
the  jury  to  disregard  the  evidence  for  all  purposes.  This  ex- 
ception is  well  taken.  Plaintiff's  proposed  instruction  No.  2 
should  have  been  given.  The  court  should  have  withdrawn 
from  the  consideration  of  the  jury  the  allegation  that  the 
defective  cab  was,  independently,  a  proximate  cause  of  the  ac- 
cident. As  shown  by  plaintiff's  testimony,  no  defect  in  the  cab 
contributed  to  the  cause  of  the  injury.  But  the  jury  had  the 
right  to  take  into  consideration  all  the  attending  facts  and  cir- 
cumstances, including  the  manner  of  construction  of  the  cab, 
the  defects  in  the  same,  if  any,  in  determining  how  the  acci- 
dent occurred  and  the  responsibility  therefor.  {Forquer  v. 
Slater  Brick  Co.,  supra,)  We  think,  however,  that  the  jury 
must  have  imderstood  from  other  instructions  that  they  were 
to  do  this;  otherwise,  they  could  not  have  answered  interroga- 
tories 5  and  6. 

Instruction  No.  15  is  also  objected  to.  It  reads  thus:  **(15) 
The  law  requires  the  plaintiff  to  use  his  natural  faculties. 
Whatever  he  might  have  seen  or  heard  or  discovered,  exercising 
reasonable  or  ordinary  care,  he  is  supposed  to  have  known.  If 
he  had  an  opportunity  to  ascertain  whether  train  No.  1  was  at 
the  lime  rock  bins,  and  that,  if  he  should  run  his  train  upon 
that  track,  he  would  come  in  collision  with  said  train  No. 
1,  his  duty  would  not  permit  him  to  blindly  proceed  with  hiB 
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train  without  making  an  investigation.  He  was  required  to  use 
his  ordinary  senses  of  hearing  and  sight  in  places  of  danger, 
and,  if  he  failed  to  do  so  and  was  injured  on  account  thereof,  he 
cannot  recover  even  though  the  defendant  may  have  been  negli- 
gent. Neither  can  he  recover  if  he  received  his  injuries  through 
his  own  recklessness,  for  under  the  law  he  was  bound  not  to  be 
reckless.  Neither  can  he  recover  if  he  received  his  injuries 
through  forgetfulness  or  want  of  attention,  for  under  the  law 
he  was  bound  not  to  forget,  and  was  bound  to  be  attentive." 
Without  analyzing  this  instruction,  it  may  be  said  that  the  rule 
laid  down  in  Forquer  v.  Slater  Brick  Co.,  supra^  is  the  one  that 
should  govern  in  cases  like  this,  and,  viewed  in  the  light  of  that 
rule,  the  last  instruction  is  probably  technically  incorrect.  The 
same  observation  may  be  made  concerning  instruction  No.  16. 

The  plaintiff  requested  the  court  to  give  to  the  jury  this  in- 
struction: **No.  3.  Even  if  you  should  find  from  the  evidence 
that  the  defendant's  foreman,  Milo  Erejci,  did  not  in  the  first 
instance  order  or  direct  the  plaintiff  to  take  and  run  the  motor, 
and  even  though  it  should  appear  to  your  satisfaction  that  the 
plaintiff  took  said  motor  voluntarily  and  without  being  directed 
to  do  so,  yet  if  you  should  further  find  from  the  evidence  that, 
before  starting  on  his  last  trip,  the  defendant's  said  foreman 
knew  that  the  plaintiff  was  about  to  take  said  trip  as  motorman, 
and  that  he  consented  to  plaintiff's  doing  so,  then  the  defend- 
ant's responsibility  for  any  negligence  in  keeping  the  place  safe 
and  providing  adequate  lights  would  be  the  same  as  though  its 
said  foreman  had  first  directed  and  ordered  the  plaintiff  to  take 
said  motor."  We  can  dispose  of  the  case  in  discussion  of  this 
request. 

Turning  back  to  the  complaint,  we  find  that  plaintiff    has  j 

brought  five  charges  against  the  defendant,  viz:  (1)  Requiring 
him  to  perform  a  hazardous  act  outside  the  line  of  his  employ- 
ment, knowing  that  he  was  of  immature  years  and  lacked  the 
experience  and  judgment  necessary  for  the  performance  thereof; 
(2)  failure  to  provide  adequate  lights;  (3)  supplying  a  defective 
cab;   (4)   failure  to  make  rules;  and   (5)   failure  to  instruct 
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and  warn  the  plaintiff.  This  is  the  complaint.  But  the  evi- 
dence tends  to  establish  but  one  ground  of  negligence,  to-wit, 
failure  to  provide  proper  lights.  Plaintiff  testified:  "It  seemed 
to  me  that  just  as  I  got  under  the  middle  of  No.  1  coke  bin 
that  the  train  struck,  and  after  she  struck  I  don't  remember 
anything.  It  was  running  at  a  pretty  good  speed,  and  hit 
pretty  hard.  •  •  •  I  was  kind  of  watching  the  motor,  and 
kind  of  looking  behind  me,  too.  I  don't  just  remember  how  I 
was.  My  train  was  running  pretty  good  speed.  I  was  sitting 
with  my  head  turned  slightly  to  the  right ;  had  one  hand  on  the 
controller  and  the  other  on  the  reverse.  The  controller  was 
on  the  left  side,  and  the  reverse  was  on  the  right  side.  As 
much  as  I  ran  the  motor,  I  always  hung  onto  the  levers.  I 
couldn't  see  anything  in  under  those  coke  bins.  There  wasn't 
any  lights  there  at  all  along  the  coke  bins,  or  on  that  elevator 
on  the  side.  There  were  no  lights  between  the  arc  light  and  the 
light  off  from  the  side  of  the  lime  rock  bin.  I  was  kind  of 
noticing  to  see  if  there  was  anything  on  the  track.  I  didn't 
expect  to  meet  the  train  there  because  it  had  gone  out  twenty 
minutes  or  more,  and  by  what  exi)erience  I  had  it  should  have 
been  pretty  near  going  in  on  the  furnace  on  the  outside  track. 
I  couldn't  see  anything  at  all.  •  •  •  I  couldn't  see  the  car 
I  struck  on  account  of  the  lights.  I  looked  for  it.  I  tried 
to  look  out,  but  I  couldn't.  There  wasn't  any  lights  in  under 
the  coke  bins.  •  •  •  I  was  paying  attention  to  where  I 
was  going.  I  was  watching  the  track  and  watching  the  motor 
so  she  wouldn't  jump  off,  and  trying  to  look  ahead  to  see  if 
there  was  anything  on  the  track.  I  did  not  see  anything  on  the 
track.  I  had  to  think  of  the  train.  I  don't  remember  just 
what  I  was  thinking  about  the  train.  The  last  thing  I  was  think- 
ing about  was  watching  ahead  on  the  track  to  see  if  there  was 
anything  in  there." 

It  will  be  seen  from  the  foregoing  extract  that  the  plaintiff  at- 
tributed the  accident  solely  to  a  failure  on  his  part  to  see  the 
train  ahead  of  him  on  account  of  lack  of  light  It  is  true 
he  claims  that  he  did  not  thoroughly  undeistand  the  work  of 
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running  the  motor,  but  he  fails  to  tell  how  that  contributed  in 
any  way  to  the  collision.  The  jury  found  that  the  lights  were 
not  insufficient  to  enable  him  to  see  the  other  train,  and  that,  if 
he  had  looked  for  it,  he  could  have  seen  it.  He  was  defeated, 
then,  upon  the  only  material  issue  he  presented  to  the  jury, 
assuming  that  he  was  rightfully  on  the  motor.  The  special  find- 
ings would  control  the  general  verdict  in  any  event.  (Revised 
Codes,  sec.  6758.)  And,  if  there  were  no  general  verdict,  it 
would  have  been  the  duty  of  the  court,  in  our  opinion,  to  enter 
judgment  for  the  defendant  on  special  findings  4,  5  and  6. 

Believing,  as  we  do,  that  the  plaintiff  ought  not  to  have  had 
a  verdict  upon  the  case  made,  and  that  substantial  justice  has 
been  done  between  the  parties,  we  conclude  that  the  order  and 
judgment  of  the  district  court  should  be  affirmed,  notwithstand- 
ing those  technical  errors  heretofore  noticed. 

Affirmed. 
Mr.  Justice  Holloway   concurs. 

Mr.  Chief  Justice  Brantlt,  being  absent,  takes  no  part  in 
the  foregoing  decision. 

Rehearing  denied  November  23,  1908. 


STATE   ex  rel.    GRICE,   Relator,  v.   DISTRICT    COURT 

ET  AL.,  Respondents. 

(No.  2,618.) 
(Submitted  October  14,  1908.    Decided  November  13,  1908.) 

[97  Pac.  1032.] 

Contempt — Charges — Sufficiency — District   Courts — Jurisdiction 
— Certiorari. 

Contempt — District  Courts — Jurisdiction — Charges — Sufficiency. 

1.  To  give  the  district  court  jurisdiction  of  a  contempt  proceeding^ 
it  is  essential  that  there  be  a  direct  charge  made,  either  positivel/ 
or  upon  information   and  belief,   that  the  defendant  couimitted  an 
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act  eoDstituting  a  contempt  of  court;  otherwise  the  proceeding  must 
be  dismissed. 

Same — Jurisdiction — Certiorari, 

2.  The  review  bj  the  supreme  court,  on  writ  of  certiorari,  of  the  ac- 
tion of  the  district  court  in  issuing  an  order  to  show  cause  why  the 
relator  should  not  be  punished  as  for  a  contempt,  is  confined  to  the 
inquiry  whether  the  lower  court  had  jurisdiction  to  proceed. 

District  Courts — Bemarks  of  Judge — ^When  not  Part  of  Record. 

3.  Where,  after  a  district  judge  had  denied  a  motion  pending  be- 
fore him,  he  made  certain  remarks  reflecting  upon  the  course  pursued 
by  one  of  the  parties,  the  remarks  so  made,  held  not  to  be  part  of 
the  records  in  the  case. 

District   Courts — Disqualifica  tion — Jurisdiction . 

4.  Held,  that  where  a  disqualifying  affidavit  was  filed  after  a  mo- 
tion to  strike  portions  of  a  pleading  had  been  submitted  and  taken 
under  advisement,  the  jurisdiction  of  the  court  over  the  cause  ceased 
after  ruling  on  the  motion.     (Bev.  Codes,  sec.  6315.) 

District  Courts — ^What  does  not  Constitute  Contempt. 

5.  After  denying  a  motion  to  strike  out  parts  of  an  answer,  a  dis- 
trict judge  indulged  in  some  remarks  reflecting  upon  the  good  faith 
of  the  party  interposing  it,  who  was  an  attorney.  These  remarks 
found  their  way  into  print,  and  in  reply  thereto  the  attorney  caused 
to  be  published,  an  article  in  a  newspaper  in  which,  after  stating 
that  the  court's  ruling  on  the  motion  to  strike  was  correct,  he  launched 
into  a  vicious  attack  upon  the  personal  character  of  the  judge.  Prior 
to  his  decision  of  the  motion  to  strike  the  judge  had  been  £squalified 
from  further  acting  in  the  cause.  Held,  on  certiorari,  that  since  the 
personal  attack  on  the  judge  did  not  refer  to  any  judicial  action  or 
pending  litigation,  but  had  to  do  solely  with  matters  outside  the  rec- 
ord, the  court  had  no  jurisdiction  to  order  relator  to  answer  a  charge 
of  contempt  of  court. 

Certiorari  by  the  state,  on  the  relation  of  John  B.  Grice, 
against  the  district  court  of  the  second  judicial  district  and 
George  M.  Bourquin,  a  judge  thereof,  to  review  an  order  to  show 
cause  why  relator  should  not  be  punished  for  contempt  of  court. 
Proceedings  in  district  court  ordered  dismissed  for  want  of 
jurisdiction. 

Mr.  John  J.  McHatton,  Mr.  James  T.  Fitzgerald,  Mr.  James 
Baldwin,  Mr.  Peter  Breen,  Mr,  Jesse  B.  Roote,  and  Messrs, 
Wight  &  Tew,  for  Relator. 

The  power  of  courts  to  punish  for  contempt  should  only 
be  exercised  in  the  administration  of  justice,  not  to  gratify 
any  desire  they  may  have  to  inflict  punishment  or  to  accom- 
plish revenge.  {State  ex  rel.  Boston  &  Montana  Co.  v.  Judges, 
etc.,  30  Mont.  206,  76  Pac.  206 ;  In  re  Pierce,  44  Wis.  411  j  9  Cyc. 
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52;  In  re  MacKnighi,  11  Mont.  137,  27  Pac.  336,  29  Am.  St. 
Rep.  451;  In  re  Shannon,  11  Mont.  67,  27  Pac.  352.)  A  publi- 
cation reflecting  upon  a  county  judge,  respecting  the  discharge 
of  his  ministerial  duties,  forms  no  basis  for  contempt  proceed- 
ings, though  the  judge  would  suffer  injustice  and  injury,  offi- 
cially and  privately,  and  though  the  publication  be  false  and 
malicious.  {Hamma  v.  People  (Colo.),  94  Pac.  326.)  When  a 
case  is  finished,  courts  are  subject  to  the  same  criticism  as 
other  persons.     {Patterson  v.  Colorado,  205  U.  S.  454,  27  Sup. 

Ct.  556.)     ''A  court  or  judge  has  no  power  to  compel  the  public 

• 

or  any  individual  thereof,  attorney  or  otherwise,  to  -consider 
his  rulings  correct,  his  conduct  proper,  or  even  his  integrity 
free  from  stain,  or  to  punish  for  contempt  any  mere  criticism 
or  an  animadversion  thereon,  no  matter  how  severe  or  unjust." 
(In  re  Dalton,  46  Ran.  253,  26  Pac.  673 ;  In  re  Pryor,  18  Kan. 
72,  26  Am.  Rep.  747;  Ex  parte  Oreen,  46  Tex.  Cr.  App.  576, 
108  Am.  St.  Rep.  1035,  81  S.  W.  723,  66  L.  R.  A.  727;  Dunham 
V.  State,  6  Iowa,  245 ;  State  v.  Anderson,  40  Iowa,  207 ;  Story  v. 
People,  79  111.  45,  22  Am.  Rep.  158;  State  v.  Kaiser,  20  Or. 
50,  8  L.  R.  A.  584,  23  Pac.  964 ;  State  v.  Sweetland,  8  S.  Dak.  503, 
54  N.  W.  415 ;  Cooper  v.  People,  13  Colo.  337,  22  Pac.  790,  6 
L.  R.  A.  430;  Fishback  v.  State,  131  Ind.  304,  30  N.  B.  1088; 
Myers  v.  State,  46  Ohio  St.  473,  15  Am.  St.  Rep.  638,  22  N.  E. 
43 ;  In  re  Bobinson,  117  N.  C.  533,  53  Am.  St.  Rep.  596,  23  S.  E. 
453;  Stewart  v.  People,  3  Scam.  (111.)  405;  State  v.  Tugweli, 
19  Wash.  238,  52  Pac.  1056,  43  L.  R.  A.  717.) 

The  primary  purpose  of  the  power  to  punish  for  contempt 
is  to  safeguard  the  interests  of  the  parties  to  judicial  proceed- 
ings, and  in  so  doing  to  protect  the  court  from  coercion  or 
interference  while  in  the  discharge  of  its  judicial  duties. 
{Hamma  v.  People,  supra,)  The  article  published  in  this  case 
does  not  refer  to  a  pending  cause  and  is  not  calculated  to 
prejudice  or  prevent  fair  and  impartial  action  therein.  {In  re 
Shortridge,  99  Cal.  526,  37  Am.  St.  Rep.  78,  34  Pac.  227,  21 
L.  R.  A.  755;  In  re  Shannon,  supra,)  Reflections  upon  a  judge 
or  attacks  upon  his  private  character  as  a  citizen  do  not  con- 
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stitute  contempt.  (State  v.  Boot,  5  N.  Dak.  487,  57  Am.  St.  Bep. 
568,  67  N.  W.  590;  Hamma  v.  People,  supra;  Storey  v.  People, 
79  lU.  45,  22  Am.  Rep.  158 ;  State  v.  Circuit  Court,  97  Wis.  1, 
65  Am.  St.  Rep.  90,  72  N.  W.  193,  38  L.  R.  A.  555 ;  In  re  Mac- 
Knight,  supra.)  To  hold  otherwise  would  be  to  deprive  the 
citizens  of  this  state  of  rights  guaranteed  to  them  by  the  con- 
stitution. (Const.,  Art.  Ill,  sees.  10, 16,  28,  29 ;  Storey  v.  People, 
supra;  Rosewater  v.  State,  47  Neb.  630,  66  N.  W.  640 ;  Ex  parte 
Chreene,  supra;  Neel  y.  State,  9  Ark.  259,  50  Am.  Dec.  209.) 

Mr.  James  E.  Murray,  for  Respondents. 

It  is  an  inherent  right  of  courts,  independent  of  statute,  in 
the  absence  of  a  limitation  placed  upon  them  by  the  power 
creating  them,  to  punish  an  act  which  tends  to  impede,  em- 
barrass or  obstruct  a  court  in  the  discharge  of  its  duties.  (In 
re  Shortridge,  99  Cal.  526,  37  Am.  St.  Rep.  78,  34  Pac.  227, 
21  L.  R.  A.  755 ;  Lamherson  v.  Superior  Court,  151  Cal.  458,  91 
Pac.  100,  11  L.  R.  A.,  n.  s.,  619;  Telegram  etc,  Co.  v.  Commoyi- 
wealth,  172  Mass.  294,  70  Am.  St.  Rep.  280,  52  N.  E.  445, 
44  L.  R.  A.  159 ;  Myers  v.  State,  46  Ohio  St.  473, 15  Am.  St.  Rep. 
638,  22  N.  B.  43;  7n  re  Darby,  3  Wheel.  Cr.  Rep.  1.) 

Section  10,  Article  III,  of  the  Constitution  does  not  give  the 
right  to  attempt  by  defamatory  publications  to  disgrace  or  in- 
sult the  court,  destroy  public  confidence  in  it  or  impede  or  em- 
barrass it  in  the  discharge  of  its  duties.  The  proceeding  here 
is  based  upon  the  theory  that  the  published  letter  contains  a 
grossly  inaccurate  report  of  tha  proceedings  in  the  case,  and 
independently  of  whether  or  not  the  case  is  pending  in  court, 
it  is  punishable  as  a  contempt.  Such  has  been  held  by  the 
supreme  court  of  this  state  in  the  case  of  State  v.  Faulds,  17 
Mont.  140,  43  Pac.  285 ;  see,  also,  Burdett  v.  Commonwealth,  103 
Va.  838,  106  Am.  St.  Rep.  916,  48  S.  E.  878,  68  L.  R.  A.  251 ; 
In  re  Chadwick,  109  Mich.  588,  67  N.  W.  1071.  A  libelous 
attack  upon  a  court  and  judge  constitutes  a  contempt,  whether 
it  refers  to  a  particular  pending  case  or  only  to  the  court  as  an 
instrumentality  of  government.     {State  v.  Sheppard,  177  Mo. 
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205,  76  S.  W.  79,  99  Am.  St.  Bep.  624.)  The  contempt  in  this 
case  is  both  criminal  and  civil.  It  is  criminal  because  it  scan* 
dalizes  the  court  itself,  and  therefore  is  a  matter  of  public 
concern;  and  it  is  civil  because  it  seeks  to  prejudice  the  public 
against  one  side  of  the  case. 

It  is  contended  by  relator  that  he  may  be  punished  as  for  a 
libel,  or  a  criminal  prosecution  may  be  instituted  against  him  for 
the  wrong  committed.  Such  a  remedy  would  be  hardly  better 
than  the  wrong,  since  then  the  judge  must  become  a  private  pros- 
ecutor in  some  other  court,  and  depend  upon  it  to  vindicate  the 
independence  of  his' own.  {Lamberson  v.  Superior  Court,  151 
Cal.  458,  91  Pac.  100,  11  L.  R.  A.,  n.  s.,  619 ;  Myers  v.  State,  46 
Ohio  St.  473,  15  Am.  St.  Rep.  638,  22  N.  E.  43 ;  In  re  Darby, 
supra,)  It  is  true  that  if  the  language  used  is  susceptible  of  a 
double  construction,  and  the  contemner  disavows  any  intention 
to  commit  contempt,  his  explanation  should  be  accepted  and  the 
proceeding  dismissed ;  but  the  rule  does  not  apply  where  the  lan- 
guage is  clearly  offensive  and  insulting.  {McCormiek  v.  Sheri- 
dan (Cal.),  20  Pac.  24.) 

A  statutory  provision  that  certain  contempts  are  misde- 
meanors and  may  be  punished  as  such  does  not  deprive  the  court 
of  its  common-law  power  to  punish  for  contempt.  {Hughes  v. 
Arizona  Territory  (Ariz.),  85  Pac.  1058,  6  L.  R.  A.,  n.  s.,  573; 
People  ex  rel.  Attorney  General  v.  News-Times  Pub.  Co.,  35 
Colo.  253,  84  Pac.  912.) 

An  attack  upon  the  court  and  judge  as  was  made  in  this  ease 
would  naturally  tend  to  influence  the  judge  called  in  to  try 
the  case  in  which  the  disqualifying  affidavit  was  filed.  In  order 
to  protect  himself  from  a  like  attack,  he  might  be  influenced 
to  shirk  his  duty.  The  case  was  still  pending  in  the  district 
court.  It  was  a  pending  case  within  the  law  of  contempt,  and 
punishable  as  such.  (People  v.  News-Times  Pub.  Co.,  Staite  v. 
Faulds,  In  re  Chadwick,  supre.) 

The  contention  of  the  relator  that  the  offense  is  punishable 
by  private  action  is  absurd.  Such  a  contention  totally  ignores 
consideration  of  the  question  as  affecting  the  public  morals  and 
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public  interests.     (State  v.  Judge,  45  La.  Ann.  1250,  40  Anu 
St  Rep.  295,  14  South.  310.) 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  September  17,  1908,  the  above-named  relator,  who  is  an 
attorney  at  law  and  justice  of  the  peace,  residing  at  Butte, 
filed  in  this  court  a  petition  wherein  he  alleged  that  James 
E.  Murray,  the  county  attorney  of  Silver  Bow  county,  had 
theretofore  filed  in  the  district  court  of  said  county,  before 
George  M.  Bourquin,  one  of  the  judges  thereof,  an  affidavit,  in 
which  the  said  Murray  chained  the  relator  with  being  guilty  of 
a  contempt  of  court,  by  reason  of  having  published  a  certain 
letter  in  a  newspaper  called  the  "Butte  Miner,"  and  that  said 
judge  had  issued  an  order  requiring  the  relator  to  show  cause 
why  he  should  not  be  punished  for  contempt.  The  petition  then 
alleges  that  said  court  and  judge  are  ''without  jurisdiction  to 
proceed  against  your  petitioner;  that  said  affidavit  does  not 
state  facts  sufficient  to  constitute  a  contempt.'*  On  the  strength 
of  this  petition  a  writ  was  issued  out  of  this  court  directing 
the  respondents  to  send  to  this  court  a  transcript  of  the  record 
and  proceedings  in  said  contempt  matter  for  review.  In  com- 
pliance with  that  order,  the  respondents  have  certified  up  the 
record  of  the  proceedings  in  the  court  below.  That  record  shows 
that  the  county  attorney  filed  an  affidavit  in  the  district  court 
wherein  he  alleged  that  on  September  12,  1908,  the  relator  had 
caused  to  be  published  in  the  ** Butte  Miner"  newspaper  a  let- 
ter or  statement,  of  which  the  following  is  a  part: 
*'To  the  'Butte  Miner': 

'*0n  Saturday,  September  5, 1908,  a  motion  to  strike  from  the 
answer  of  respondents  in  the  proceeding  entitled  cause  No. 
A- 1564,  State  of  Montana  ex  rel.  Thomas  Dunbar,  plaintiff, 
versus  John  R.  Grice,  Justice  of  the  Peace,  and  Charles  Rowe, 
Constable,  was  filed,  argued  and  submitted  to  George  M.  Bour- 
quin, judge  of  Department  Two  of  the  district  court  of  the 
second  judicial  district  of  the  State  of  Montana,  in  and  for  the 
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county  of  Silver  Bow.  The  said  judge  took  the  same  under  ad- 
visement, and  on  Saturday,  September  12,  1908,  overruled  the 
same.  On  Wednesday,  September  9,  1908,  the  said  judge  was 
disqualified  by  an  affidavit  of  said  constable  from  proceeding 
to  exercise  further  jurisdiction  in  the  premises,  because  of  the 
fact  that  an  intimated  opinion  (his  own)  had  been  given  before 
the  merits  of  the  proceeding  had  been  presented  to  him  for  con- 
sideration. Notwithstanding  the  facts,  which  are  of  record, 
the  said  Judge  Bourquin  handed  down  a  decision  in  which  he 
properly  overruled  the  motion  to  strike,  but  after  having  been 
put  in  the  clear  because  of  his  prejudged  merits  of  the  proceed- 
ing, George's  opinion  found  its  way  into  print.  •  •  •  The 
only  matter  that  the  court  was  asked  to  pass  upon  was  as  to 
whether  or  not  the  motion  to  strike  should  or  would  not  be 
sustained.  Judge  Bourquin  was  disqualified  for  two  reasons 
from  acting  in  the  matter.  First,  he  openly  and  publicly  from 
the  bench  disqualified  himself,  as  a  matter  of  fact  and  law,  from 
passing  upon  the  merits  of  the  proceeding,  before  it  had  been 
submitted  to  him.  Second,  one  of  the  respondents,  said  con- 
stable, disqualified  him  by  his  affidavit;  so  tlie  second  blow, 
almost  killed  father,  yet  he  insisted  upon*  acting  as  court,  judge, 
jury  and  lawyer." 

Then  followed  a  vicious  attack  upon  the  private  character  of 
Judge  Bourquin,  couched  in  most  unseemly  and  intemperate  lan- 
guage. From  the  phraseology  employed,  however,  it  is  manifest 
that  the  attack  was  not  inspired  by  the  ruling  of  the  court  on 
the  motion  to  strike,  but  by  some  other  matter.  We  have  noth- 
ing but  words  of  condemnation  for  such  an  attack,  and  the 
relator's  counsel  does  not  attempt  to  justify  it.  But  this  does 
not  dispose  of  the  question  before  us. 

The  question  here  is  whether  the  district  court  has  jurisdiction 
to  proceed  with  the  inquiry  and  punish  the  relator  as  for  a  con- 
tempt. It  is  the  settled  law  of  this  state  that  there  must  be 
some  direct  charge  made,  either  positively  or  upon  information 
and  belief,  that  the  defendant  committed  an  act  constituting  a 
contempt.    Otherwise  the  proceeding  must  be  dismissed.     (Bos- 
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ion  dk  Mont.  Con.  C.  it  8.  Min.  Co.  v.  Montana  Ore  Pur.  Co.,  24 
Mont.  117,  60  Pac.  807.)  '*The  review  must  be  confined  to  the 
inquiry  whether  the  tribunal,  board  or  officer  has  acted  without 
jurisdiction.  Such  is  the  rule  of  the  common  law,  the  declara- 
tion of  the  statute,  and  the  doctrine  of  this  court."  {State 
ex  rel.  King  v.  District  Court,  24  Mont.  494,  62  Pac.  820.) 

It  appeans  from  the  papers  in  the  case  that,  after  the  district 
judge  had  denied  the  motion  to  strike,  he  made  some  remarks, 
of  which  the  following  are  a  part:  ''So  far  as  the  justice  is 
concerned,  the  answer  shows  a  prima  facie  defense.  So  the 
matter  cannot  be  stricken,  but  left  for  the  trial  to  develop 
whether  true  or  an  unscrupulous  device  to  defeat  the  exemption 
laws  and  to  avoid  paying  this  relator  his  exempt  wages.  •  •  • 
And  it  is  such  derelict  ofScers  in  base  alliance  with  some  un- 
scrupulous lawyer  that  (making  some  particular  justice  court 
a  den  of  iniquity  wherein  the  veriest  poor  are  unconsciously 
oppressed  and  robbery,  not  justice  done)  with  the  indiscriminat- 
ing  stigmatize  all  justice  courts  as  'justice  for  plaintiff'  rather 
than  'of  the  peace,'  and  bring  them  into  disrepute."  These 
remarks  were^  afterward  printed  in  a  newspaper  in  the  city 
of  Butte.  The  remarks  of  the  judge  were  no  part  of  the  records 
in  the  case.  {Phillips  v.  Cobum,  28  Mont.  45,  72  Pac.  291; 
Menard  v.  Montana  Central  Ry.  Co.,  22  Mont.  340,  56  Pac.  592 ; 
Harrington  v.  Butte  &  Boston  Min.  Co.,  27  Mont.  1,  69  Pac. 
102.) 

Very  able  and  exhaustive  arguments  were  made  at  the  hearing, 
and  both  sides  have  filed  excellent  briefs,  wherein  the  modem 
law  of  contempt  is  discussed  and  many  cases  are  cited.  But 
we  do  not  think  it  necessaiy  to  follow  counsel  through  this  maze 
of  decisions. 

It  appears  that  a  motion  to  strike  certain  parts  of  the  answer 
in  the  Dunbar  Case  was  submitted  to  Judge  Bourquin  and  by 
him  taken  under  advisement.  Pending  his  decision  a  dis- 
qualifying affidavit  was  filed  against  him.  Thereafter  he  over- 
ruled the  motion  to  strike.  This  ended  his  jurisdiction  over 
the  case  for  the  time  being  at  least  (section  6315,  Revised  Codes)  ; 
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and  that  portion  of  Mr.  Qrice's  letter  which  we  have  quoted 
relates  entirely  to  this  judicial  action.  The  reference  in  said 
letter  to  a  lack  of  jurisdiction  on  the  part  of  the  district  judge 
evidently  means  jurisdiction  to  do  more  than  pass  upon  the 
motion  submitted.  It  is  true  that  the  language  is  not  elegant, 
nor  appropriate  from  the  lips  of  an  attorney,  but  nevertheless 
there  is  nothing  therein  contained  reflecting  upon  the  action  of 
either  the  court  or  judge.  On  the  contrary,  it  is  expressly  stated 
therein  that  the  raling  of  the  court  was  correct.  Had  the 
relator  stopped  there,  there  could  be  no  question  that  he  was 
not  in  contempt.  It  appears,  however,  that  he  discontinued 
his  comments  upon  the  decision  of  the  court  and  launched  into 
a  personal  attack  upon  the  judge  for  some  remarks  made  by  him 
after  the  final  determination  of  the  motion.  The  writer  was  no 
longer  commenting  upon  a  decision  of  the  court,  but  replying 
to  remarks  of  the  judge  outside  of  the  record.  We  are  of 
opinion  that  the  article  shows  on  its  face  that  the  offensive  lan- 
guage of  the  relator  did  not  refer  to  any  judicial  action  or 
pending  litigation,  but  solely  to  some  other  matter.  The  nature 
of  such  other  matter  is  disclosed  by  the  remarks  of  the  judge 
quoted  above.  These  remarks  afterward  found  their  way  into 
print,  and  the  relator,  evidently  incensed  thereby,  attempted 
to  reply  thereto  through  the  medium  of  the  "Butte  Miner." 
The  whole  affair,  therefore,  resolved  itself  into  a  personal  con- 
troversy between  Judge  Bourquin  and  Mr.  Grice. 

For  the  reason  that  the  district  court  was  without  jurisdiction 
to  proceed,  upon  the  record  as  disclosed  to  this  court,  it  is  di- 
rected that  the  order  to  show  cause,  heretofore  issued  by  the 
district  court  be  vacated,  and  the  proceeding  dismissed. 

Mb.  Justice  Holloway  concurs. 

Mr.  Chief  Justice  Braktly,  being  absent^  takes  no  part  in 
the  foregoing  decision. 
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SHANE,  Respondent,  v.  BUTTE  ELECTRIC  BT.  CO.,  Ap- 

PELLANT. 

(No.  2,567.) 
(Submitted  October  13,  1908.    Decided  November  13,  1908.) 

[97  Pac.  958.] 

Personal  Injuries — Carriers — Jury — Bias — Challenge  for  Cause 
— Peremptory  Challenges — Proximate  Cause — Instructions. 

Jury — Bias — Challenge  for  Cause — Overruling — Denial  of  IViir  and  Impar- 
tial Trial. 

1.  In  an  action  against  a  street  railway  company  for  damages  on 
account  of  personal  injuries  alleged  to  have  been  sustained  by  plain- 
tiff, defendant  company  interporod  a  challenge  for  cause  to  a  juror 
who  on  his  voir  dire  had  stated  that  he  had  formed  an  unqualified 
opinion  as  to  the  merits  of  the  action,  and  that  he  entertained  a 
prejudice  against  railway  companies  generally.  The  challenge  was 
overruled.  Defendant  exhausted  all  its  peremptory  challenges,  but 
the  objectionable  juror  became  a  member  of  the  jury  which  tried 
the  ease.  Plaintiff  had  judgment.  Held,  that  the  court  committed 
error,  and  that,  by  overruling  the  challenge,  the  defendant  company 
was  not  accorded  that  fair  and  impartial  trial  contemplated  by  the 
Constitution  and  statutes  of  the  state. 

Same — Bias — Common-law  Bole  not  Modified  by  Civil  Practice  Act. 

2.  The  fact  that  the  juror,  referred  to  in  the  foregoing  paragraph, 
stated  that  his  opinion  as  to  the  merits  of  the  action  was  based  upon 
newspaper  reports  or  common  rumor,  and  that  he  could  fairly  try  the 
case  according  to  the  evidence,  under  the  instructions  of  the  court, 
did  not  make  him  competent,  the  rule  of  the  common  law  which  ex- 
cludes jurors  on  the  ground  of  actual  bias  not  having  been  modified  bj 
the  Civil  Practice  Act. 

Same — Peremptory  Challenges — ^Exereise  not  Open  to  Review. 

3.  A  litigant  may  exercise  his  peremptory  challenges  as  he  sees  fit, 
and  the  manner  of  his  exercise  of  them  is  not  open  to  review;  hence 
the  claim  that  defendant,  above,  might  have  removed  the  biased  juror 
by  peremptory  challenge  has  no  merit,  in  view  of  the  fact  that  it  ex- 
ercised all  of  its  challenges. 

Personal  Injuries — Carriers — ^Proximate  Cause — Instructions. 

4.  In  an  action  involving  a  claim  for  damages  on  account  of  per- 
sonal injuries  alleged  to  £ive  been  sustained  by  reason  of  a  collision 
between  a  street-car  and  a  freight  train,  an  instruction  defining 
''proximate  cause"  should  have  been  given. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Personal  injury  action  by  Ouy  Shane  against  the  Butte 
Electric  Railway  Company.    From  a  judgment  for  plaintiff. 
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and  an  order  denying  it  a  new  trial,   defendant  appeals.    Re- 
versed and  remanded. 

Mr.  W.  Jf.  Bickford,  and  Mr.  Oearge  F.  SheUonf  for  Ap- 
pellant. 

Mr.  John  J.  McHation,  for  Respondent. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 

court. 

In  1905  the  Butte  Electric  Railway  Company  owned  and  op- 
erated a  line  of  street-cars  propelled  by  electricity  between 
Columbia  Gardens  and  Butte  City.  This  street-car  line  crossed 
the  line  of  the  Butte,  Anaconda  and  Pacific  Railway  Company 
at  Iron  street  and  Utah  avenue,  in  Butte.  On  the  night  of 
August  20,  1905,  a  collision  occurred  at  this  place  of  intersection 
between  a  street-car  owned  and  operated  by  the  street  railway 
company  and  a  freight  train  operated  by  the  Butte,  Anaconda 
and  Pacific  Railway  Company.  The  electric  car  carried  a  large 
number  of  passengers,  some  of  whom  were  killed  and  many  in- 
jured. The  plaintiflp,  Guy  Shane,  brought  this  action  to  recover 
damages  for  injuries  alleged  to  have  been  sustained  by  him  in 
this  collision.  He  made  the  street  railway  company  and  one 
Alfred  Jackson,  who  was  the  motorman  in  charge  of  the  street- 
car at  the  time  of  the  accident,  defendants.  There  was  not  any 
service  of  process  upon  Jackson.  The  street  railway  company 
answered,  and,  issue  being  joined,  the  cause  was  tried  to  the 
court  sitting  with  a  jury.  A  verdict  was  returned  in  favor  of 
the  plaintiff  for  $8,000.  The  street  railway  company  moved 
for  a  new  trial,  and  upon  a  hearing  of  the  motion  the  trial 
court  ordered  the  plaintiff  to  remit  $3,500  of  the  verdict  or 
submit  to  a  new  trial.  Within  the  time  allowed  the  plaintiff 
filed  his  consent  in  writing  to  a  reduction  of  the  verdict,  and  a 
new  trial  was  denied  and  a  judgment  rendered  and  entered  in 
favor  of  the  plaintiff  for  $4,500,  from  which  judgment  and  an 


37  Mont.]      Shane  v.  Butte  Electric  By.  Go.  601 

order  denying  it  a  new  trial,  the  defendant  street  railway 
company  appeals. 

In  selecting  the  jury  one  John  Hyland  was  called,  and,  being 
examined  on  his  voir  dire,  it  developed  that  he  had  formed 
an  unqualified  opinion  as  to  the  merits  of  the  controversy,  and 
that  he  entertained  a  prejudice  against  railway  companies  gen- 
erally. He  was  challenged  for  cause,  but  the  challenge  was 
overruled,  and  this  ruling  is  assigned  as  error.  The  defendant 
street  railway  company  exhausted  its  peremptory  challenges, 
but  Hyland  was  a  member  of  the  trial  jury  which  tried  the 
case. 

Section  6741,  Bevised  Codes,  specifies  the  grounds  for  chal- 
lenges for  cause,  and  among  others  enumerates:  ''(6)  Having 
an  unqualified  opinion  or  belief  as  to  the  merits  of  the  action. 
(7)  The  existence  of  a  state  of  mind  in  the  juror  evincing 
enmity  against  or  bias  in  favor  of  either  party."  The  Consti- 
tution of  this  state  (Article  III,  section  23),  among  other  things, 
provides:  ''The  right  of  trial  by  jury  shall  be  secured  to  all, 
and  remain  inviolate."  Speaking  of  this  guaranty,  the  supreme 
court  of  California,  in  Lombardi  v.  California  Street  Cable  Co,,, 
124  Cal.  311,  57  Pac.  66,  said:  ''The  right  to  unbiased  and  un- 
prejudiced jurors  is  an  inseparable  and  inalienable  part  of  the 
right  to  a  trial  by  jury  guaranteed  by  the  Constitution.  Upon 
this  proposition  all  the  authorities  agree.  As  was  said  by  Sir 
Edward  Coke  (1  Coke,  157b)  in  discussing  the  right  of  trial 
by  jury,  under  the  head  of  'Propter  Affectum/  'for  all  of  which 
the  rule  of  law  is  that  he  must  stand  indifferent  as  he  standa 
unsworn.'  "  And  the  same  language  is  quoted  with  approval 
in  QuUl  V.  Southern  Pac.  Co.,  140  Cal.  272,  73  Pac.  993.  Can 
it  be  said  that  a  juror  is  fair  and  impartial  who  has  formed  an 
opinion  which  takes  evidence  to  remove,  and  who  entertaina 
a  prejudice  against  a  class  of  which  the  defendant  is  onet  We 
think  not.  Furthermore,  the  statute  above  has  prescribed  the 
qualifications  of  jurors,  in  order  to  insure  to  litigants  as  nearly 
exact  justice  as  our  form  of  government  will  permit;  and  it  la 
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not  within  the  province  of  this  court  to  modify  or  amend  the 
statute. 

But  it  is  suggested  by  counsel  for  respondent  that  it  appears 
that  the  juror's  opinion  was  based  upon  newspaper  reports  or 
common  rumor,  and  that  the  juror  stated  that  notwithstanding 
his  opinion  he  could  fairly  try  the  case  according  to  the  evi- 
dence under  the  instructions  of  the  court.  If  this  were  a  crim- 
inal case,  that  suggestion  would  be  pertinent.  In  our  civil  prac- 
tice we  have  not  changed  the  rule  of  the  common  law,  which 
excludes  jurors  upon  the  ground  of  actual  bias;  but  for  some 
reason  which  appeared  to  the  legislature  to  be  sufficient  we  have 
modified  that  rule  in  our  criminal  practice,  and  to  the  provisions 
of  our  civil  practice  above  quoted  there  is  added  in  the  Crim- 
inal Practice  Act  the  following:  ''But  no  person  shall  be  dis- 
qualified as  a  juror  by  reason  of  having  formed  or  expressed 
an  opinion  upon  the  matter  or  cause  to  be  submitted  to  such 
jury,  founded  upon  public  rumor,  statements  in  public  journals 
or  common  notoriety,  provided  it  appear  to  the  court,  upon 
his  declaration,  under  oath  or  otherwise,  that  he  can  and  will, 
notwithstanding  such  opinion,  act  impartially  and  fairly  upon 
the  matter  to  be  submitted  to  him."  (Section  9264,  Revised 
Codes.)  As  was  said  by  the  supreme  court  of  California  in  the 
Lambardi  Case  above :  ''But  the  statutes  makes  no  exceptions.  It 
does  not  add  the  qualification,  'But,  if  the  juror  will  swear  that 
he  can  impartially  try  the  case  notwithstanding  his  bias  toward 
his  friend,  or  his  prejudice  against  his  enemy,  the  challenge  shall 
be  disallowed. '  It  is  apparent  that  such  an  addition  to  the  stat- 
ute would  make  a  material  change;  but  can  the  court,  by  any 
line  of  examination  it  may  see  proper  to  permit,  thus  change  itt" 
We  agree  with  this,  that  a  material  change  has  been  made  in 
the  Criminal  Practice  Act;  but  the  very  fact  that  tins  added 
provision  is  found  in  the  Criminal  Practice  Act,  and  not  in  the 
Civil  Practice  Act,  can  lead  to  but  one  conclusion,  viz.,  that  the 
le^lature  for  some  sufficient  reason  intended  that  the  more 
stringent  rule  of  the  common  law  should  prevail  in  civil  cases. 
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In  speaking  of  the  provisions  of  the  early  California  Crim- 
inal Code,  with  respect  to  this  same  subject,  which  were  very 
similar  to  our  Civil  Practice  Act  quoted  above,  the  supreme  court 
of  California,  in  People  v.  Oekr,  8  Cal.  359,  said:  "The  fact 
that  the  juror  further  said  that  he  could  try  the  cause  im- 
partially was  entitled  to  no  consideration.  Few  men  will  admit 
that  they  have  not  sufBcient  regard  for  truth  and  justice  to  act 
impartially  in  any  matter,  however  much  they  may  feel  in  re- 
gard to  it,  and  every  day's  experience  teaches  us  that  no  re- 
liance is  to  be  placed  in  such  declarations.  Nor  is  the  fact 
that  the  opinion  of  the  juror  was  formed  merely  from  rumor 
any  argument  in  favor  of  his  competency.  The  statute  excludes 
all  who  have  formed  or  expressed  an  unqualified  opinion  upon 
the  question  of  guilt,  whether  the  opinion  is  formed  from  rumor 
or  from  the  evidence  or  from  personal  knowledge." 

It  is  also  suggested  by  counsel  for  respondent  that  the  defend- 
ant might  have  removed  Hyland  by  a  peremptory  challenge; 
but,  for  all  that  appears,  each  of  the  four  jurors  excused  on 
peremptory  challenge  may  have  been  more  objectionable  than 
Hyland.  In  any  event,  the  action  of  a  litigant  in  exercising 
his  peremptory  challenges  is  not  open  to  review.  He  may  use 
those  challenges  as  he  sees  fit.  In  our  opinion  this  defendant 
company  was  not  given  that  fair  and  impartial  trial  which  the 
Constitution  and  laws  of  this  state  contemplate.  {Fitts  v.  South- 
em  Pac.  Co.,  149  Cal.  310,  117  Am.  St.  Bep.  130,  86  Pac.  710 ; 
Buff  V.  Bader,  2  Mont.  211.) 

The  defendant  asked  the  trial  court  to  give  its  offered  instruc- 
tion No.  30,  which  defined  proximate  cause.  We  think  this  in- 
struction or  a  similar  one  should  have  been  given.  {First  Nat. 
Bank  v.  Carroll,  35  Mont.  302,  88  Pac.  1012.)  In  passing,  we 
may  suggest  that  in  our  opinion,  upon  the  showing  made  in  this 
case,  the  verdict  and  judgment  as  they  stand  after  the  reduction 
of  $3,500  from  the  original  amount  as  fixed  by  the  jury  in  the 
verdict  are  still  excessive. 
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We  do  not  find  any  other  error  in  the  record;  but,  for  the 
reasons  given,  the  judgment  and  order  are  reversed  and  a  new 
trial  is  ordered* 

Reversed  and  remanded^ 

Mb.  Justice  Smith  concurs. 

Mb.  Chief  Justice  Bbantlt,  being  absent,  takes  no  part  in 
the  foregoing  decision. 

Rehearing  denied  December  12,  1908. 
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DECISIONS    RENDERED    WITHOUT   WRITTEN   OPIN- 
IONS DURING  THE  PERIOD  EMBRACED  IN 

THIS  VOLUME. 


Nos.  2,493  and  2,494.— STATE  OP  MONTANA,  Plaintipp  and 
Respokdbnt,  v.  WILLIAM  P.  FARRELL. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael  Don- 
Ian,  Judge. 

On  motion  to  dismiss  appeals. 

Decided  December  6, 1907. 

Per  Curiam. — ^Upon  motion  of  attomeyB  for  appellant,  and 
no  objections  being  offered  by  the  attorney  general,  it  is  hereby 
ordered  that  the  judgments  and  orders  denying  motions  for  new 
trials,  made  and  entered  in  the  above-entitled  causes,  be,  and 
the  same  are  hereby,  reversed  and  the  causes  remanded  to  the 
district  court  with  directions  to  dismiss  the  informations  in 
both  causes. 

Mr.  Peter  Breen,  Mr.  Jesse  B.  Boote,  and  Mr.  X  C.  McDaniel, 

for  Appellant. 

Mr.  Albert  J.  Odlen,  for  Respondent 
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No.  2,530.— GEORGE  L.  GAGNON,  Plaintipp  and  Respond- 

BNT,  V.  CHARLES  H.  FAGAN. 

Appeal  from  District  Court,  Silver  Bow  County. 

On  motion  to  dismiss  appeaL 

Decided  March  9,  1908. 

Per  Curiam. — ^Respondent's  motion  to  dismiss  the  appeal  here- 
in, upon  the  ground  that  appellant  has  failed  to  file  his  transcript 
within  the  time  allowed  hy  law,  is  hereby  sustained  and  the  ap- 
peal ordered  dismissed. 

Mr.  L.  P.  ForesteU,  and  Mr.  I.  A.  Cohen,  for  Respondent. 


No.  2,488.— STATE  OP  MONTANA,  Plaintipp  and  Respond- 
BNT,  V.  GEORGE  J.  rock;,  Defendant  and  Appellant. 

On  motion  to  dismiss  appeaL 

Decided  April  30, 1908. 

Per  Curiam. — ^Upon  motion  of  the  attorney  general,  it  is  here- 
by ordered  that  the  appeal  herein  be  dismissed. 

Mr.  Sydney  Sanner,  for  Appellant. 

Mr,  Albert  J.  Oalen,  Attorney  General,  for  Respondent. 
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No.  2,576.— BARIL  SCALARBRIN,  Plaintipp  and  Respond- 
ent, V.  GREAT  NORTHERN  RY.  CO.  bt  al.,  Defendants 
AND  Appellants. 

Appeal  from  Disirici  Court,  Silver  Bow  County;  Oeorge  M. 
Bourquin,  Judge. 

Decided  June  11, 1908. 

Feb  Curiam. — ^Upon  stipulation  of  counsel,  it  is  ordered  that 
the  judgment  in  the  above-entitled  action  be  reversed  and  the 
cause  remanded  at  respondent's  cost;  this  order  not  to  be  con- 
strued as  in  anywise  determining  the  merits. 

Mr.  7.  Parker  Veazey,  and  Mr.  E.  L.  Bishop,  for  Appellant. 

Mr.  C.  M.  Parr,  for  Respondent 


No.  2,540.— HARRY  L.  KELLY,  Plaintiff  and  Respondent, 
V.  NORTHERN  PACIFIC  RY.  CO.,  Dependant  and  Ap- 
pellant. 

Appeal  from  District  Court,  Yellowstone  County;  Sydney  Fox, 
Judge. 

Decided  July  18, 1908. 

Per  Curiam. — ^It  is  hereby  ordered,  in  accordance  with  motion 
of  appellant  on  file  herein,  that  the  appeal  in  the  above-entitled 
cause  be,  and  the  same  is  hereby,  dismissed  as  settled. 

Messrs.  Wallace  &  Donnelly,  for  Appellant 

Mr.  Harry  A.  Oroves,  and  Mr.  Wm.  OaUagher,  for  Respondent. 
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No.  2,569.— PATRICK  GALLAGHER  et  al.,  Plaintipps  and 
Appellants,  v.  STEPHEN  GUILLIO  kt  al..  Dependants 
AND  Respondents. 

Appeal  from  District  Court,  Jefferson  County;  Lew.  L.  CaUa- 
way,  Judge. 

On  motion  to  dismiss  appeal. 

Decided  October  6, 1908. 

Per  Curiam. — ^It  is  ordered  that  the  appeal  in  the  above-en- 
titled cause  be,  and  the  same  is  hereby,  dismissed  in  accordance 
with  stipulation  of  counsel  on  file  herein. 

Mrs.  Ella  Knowles  Haskell,  for  Appellants. 

Mr.  C.  B.  Stranahan,  for  Respondents. 


No.  2,572.— STATE  OF  MONTANA,  Pladttipp  and  Responi>. 
ENT,  V.  Q.  S.  E.  WISNER,  Dependant  and  Appellant. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael  Don- 
Ian,  Judge. 

Decided  October  7,  1908. 

Per  Curiam. — ^Appellant's  motion  to  dismiss  the  appeal  herein 
without  prejudice,  based  upon  stipulation  of  counsel,  is  hereby 
granted  and  the  appeal  is  ordered  dismissed.  i 

Mr.  J.  B.  Boarman,  Mr.  J.  E.  Duffy,  and  Mr.  W.  B.  Bodgers, 
for  Appellant. 

Mr.  Albert  J.  Qalen,  Attorney  General,  for  Respondent 
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No.  2,628.— STATE  OF  MONTANA  ex  bkl.  PAUL  McCOR- 
MICK  ET  AL.,  Relators,  v.  A.  N.  YODEB,  Segbbtabt  of 
State,  Respondent. 

Original  application  for  injunction*  I 

Decided  October  9,  1908. 

Per  Curiam. — This  cause  haying  come  on  for  hearing  this  day 
on  an  order  to  show  cause  why  an  injunction  should  not  be  is- 
sued to  restrain  the  respondent,  A.  N.  Yoder,  as  Secretary  of 
State,  from  certifying  certain  names  as  candidates  for  the  office 
of  presidential  elector,  and  witnesses  in  behalf  of  relators  having 
been  sworn  and  examined,  it  is,  after  due  consideration,  ordered 
that  the  petition  of  relators  be,  and  the  same  is  hereby,  dismissed 
at  the  cost  of  relators. 

Mr.  H.  N.  Blake,  for  Relators. 

Mr.  Albert  J.  Oalen,  Attorney  (General,  Mr.  W.  H.  Po&rman, 
and  Mr.  E,  M.  EM,  Assistant  Attorneys  Qeneral,  for  Respond- 
ent. 


No.  2,630.— STATE  OP  MONTANA  ex  rel.  LOUIS  COHN  bt 
AL.,  Relators,  v.  DISTRICT  COURT  bt  al..  Respondents. 

Original  application  for  the  appointment  of  a  guardian  ad 
litem. 

Decided  October  20,  1908. 

Per  Curiam. — The  relators^  application  for  the  appointment 
of  a  guardian  ad  litem,  is  hereby  denied. 

Messrs.  Maury  dk  Templeman,  for  Relatorv. 

Hont..    YoL    87—80 
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No.  2,591.— CHARLES  B.  BENNETT,  Plaintiff  and  Respond- 
ent, V.  THE  CITY    OP  BUTTE,    Dependant   and  Ap- 

PELLANT. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

On  motion  to  dismiss  appeal 

Decided  November  6,  1908. 

Per  Curiam. — The  respondent's  motion  to  dismiss  the  appeal 
herein  is,  after  due  consideration,  sustained,  and  the  appeal  or- 
dered dismissed. 

Mr.  E.  8.  Booth,  and  Mr.  W.  E.  Carroll,  for  Appellant. 

Mr.  L.  P.  Forestell,  and  Mr.  I.  A.  Cohen,  for  Respondent. 


No.  2,635. — ^E.  S.  KELLOGG,.  Plaintiff  and  Respondent,  v. 
E.  E.  KOTTKE,  Defendant  and  Appellant. 

On  motion  to  dismiss  appeaL 

Decided  November  10,  1908. 

Per  Curiam. — Respondent's  motion  to  dismiss  the  appeal  here- 
in for  laches  is  hereby  sustained  and  the  appeal  ordered  dis.- 
missed. 

Mr.  E.  A.  Carleton,  for  Respondent. 
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No.  2,600.— STATE  OF  MONTANA,  Plaintifp  and  Appellant, 
V.  AMOS  DONBY,  Defendant  and  Respondent. 

Appeal  from  District  Court,  Silver  Bow  County:  Michael 
Donlan,  Judge. 

On  motion  to  dismiss  appeal. 

Decided  November  11,  1908. 

Per  Curiam. — Respondent's  motion  to  dismiss  the  appeal  here- 
in is  sustained  and  the  appeal  ordered  dismissed. 

Mr,  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W.  L.  Murphy, 
Assistant  Attorney  General,  for  Appellant. 

Messrs.  Canning  dk  Wheeler,  for  Respondent. 


INDEX. 


ACCIDENT  INSTJBANCE. 
See  Imnmiice. 

ACCOMPLICES. 
See  Contempt,  5» 

ACCOUNTS. 
Znspeetion, — see  SupervisoTj  Control,  2. 


ADMISSIONS. 

Bj  denrarrer, — Me  Pleading  and  Practice,  16. 
Bj  failing  to  replj,— «ee  Pleading  and  Practice,  6. 


ADYEBSE  PABTY. 
See  Appeal  and  Error,  23-25. 

ADVERSE  POSSESSION. 
See  Water  Bights,  1,  8. 

ADYEBSE  SUITS. 
See  Mines  and  Mining,  12-17. 

AFFIDAVIT  OP  MEBIT8. 
See  Default,  7. 

AGENCY. 

J^ire  Insurance — ^Appraisers — ^Estoppel. 

1.  Appraisers,  selected  to  determine  the  value  of  a  building  destrojed 
hj  fire,  are  not  the  agents  or  representatives  of  the  parties  selecting 
them;  therefore,  such  parties  are  not  estopped  to  complain  of  an  award 
made  by  such  appraisers. — Carlston  y.  St.  Paul  F.  ft  M.  Ins.  Co.,  118. 

Contracts — Brokers — ^Instructions. 

2.  Where,  in  an  action  for  breach  of  a  contract  to  convey  real  es- 
tate, the  evidence  showed  that  defendant  employed  a  broker  to  pro- 
cure a  purchaser,  that  the  broker  procured  plaintiff  who  contracted  to 
purchase  the  premises,  that  throughout  the  negotiations  the  plaintiff 
dealt  with  the  broker  as  the  agent  of  defendant,  and  tendered  all 
payments  to  him  as  such,  the  court  properly  charged  that  plaintiff  did 
not  authorise  the  broker  to  act  as  her  agent — ^Lindsay  ▼.  Kroeger^  231. 

AMBIGUITY. 

See  Pleading  and  Practice,  14. 
(613) 
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AMENDMENTS. 

Of  eonrt  records,— see  Distriet  Court,  7;  Judgmenta,  18. 

Of  declaratory  statement,  filing  after  commencement  of  adverse  snit,^ 
see  Minee  and  Mining,  13. 

Of  pleadings  after  conunencement  of  trial, — see  Pleading  and  Practicei  22- 
25.  -  .- 

Of  statutes  by  title, — see  Constitution,  6. 

APPEAL  AND  EBEOB. 

Undertaking  on  Appeal — Signature  of  Principal 

1.  An  undertaking  on  appeal  filed  in  conformity  with  sections  1724 
and  1725  of  the  Code  of  Civil  Procedure  need  not  be  signed  bj  the 
party  in  whose  behalf  it  is  given. — ^Bussell  v.  Chicago  B.  ft  Q.  By. 
Co.,  10. 

Same — Statutes — Title — Constitution. 

2.  Held,  that  the  act  of  March  7,  1899  (Laws  1899,  p.  79),  "re- 
lating to  bonds  of  officers  and  other  bonds,"  in  so  far  as  it  applies 
to  undertakings  on  appeal,  runs  counter  to  the  provisions  of  section  23, 
Article  Y  of  the  Constitution,  declaring  that  no  bill  shall  be  passed 
containing  more  than  one  subject,  which  shall  be  clearly  expressed  in 
its  title,  and  is,  to  that  extent,  invalid. — Bussell  v.  Chicago  B.  &  Q. 
By.,  10. 

Appeal — Time  for  Taking — Jurisdiction — Dismissal. 

3.  An  appeal  from  a  judgment  of  the  district  court  in  a  case  ap- 
pealed to  it  from  a  justice's  court,  not  taken  within  ninety  days  after 
entry  of  judgment  as  required  by  Laws  of  1899,  page  147,  will  be 
dismissed  for  lack  of  jurisdiction  in  the  appellate  court  to  entertain 
it. — ^Hopkins  v.  Kitts,  26. 

Same — Motion    to    Dismiss — Insufficient    Notice — ^When   Immaterial. 

4.  Failure  to  give  sufficient  notice  of  a  motion  to  dismiss  an  appeal 
on  the  ground  that  it  was  not  taken  in  time  is  immaterial,  since  the 
question  thus  raised  is  jurisdictional  and,  therefore,  may  be  raised  at 
any  time. — Hopkins  v.  Kitts,  26. 

Error — De  MitUmis  Non  Curat  Lex. 

5.  Under  the  maxim  de  minimis  n&n  curtU  Ux,  a  judgment  will  not 
be  reversed  for  errors  operating  to  appellant's  prejudice  in  the  sum 
of  seventy-six  cents  only. — Hopkins  v.  Kitts,  26. 

Trial — ^Remarks  of  Court — When  not  Prejudicial. 

6.  Bemarks  of  the  court,  made  at  the  close  of  defendant's  testimony, 
on  a  motion  of  plaintiff  for  a  directed  verdict,  relative  to  the  state 
of  the  case  as  then  made,  were  not  prejudicial  where  thereafter  plain- 
tiff introduced  rebuttal  testimony  and  the  disputed  questions  were 
fairly  submitted  to  the  jury. — Hopkins  v.  Kitts,  26. 

Becord — Authentication. 

7.  Papers  not  made  a  part  of  the  record  on  appeal  by  statute  ean  be 
put  into  or  made  a  part  of  it  only  by  bill  of  exceptions  or  statement 
duly  certified  by  the  judge  sitting  in  the  cause. — ^Manuel  ▼.  Scott,  29. 

Same. 

8.  Papers,  supposedly  used  at  a  hearing  of  a  motion  to  set  aside  a 
default,  which  are  not  brought  into  the  record  on  appeal  by  bill  of 
exceptions,  nor  identified  in  any  way,  but  are  merely  certified  to  by 
the  clerk  of  the  district  court  as  being  all  the  papers  used  on  the 
hparing  of  the  motion,  are  not  properly  in  Uw  record  and  will  be 
stricken  out. — Manuel  v.  Scott,  29. 
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Default — Beeord  on  Appeal. 

9.  The  record  on  appeal  from  an  order  vacating  or  refusing  to  va- 
cate a  default  eonsists  of  the  papers  used  on  the  motion. — Manuel  v. 
Scott,  29. 

Water  Bights — ^Judgirent — Technical  Error. 

10.  A  judgment  entered  in  a  water  right  suit,  upon  failure  of  plain- 
tiff to  reply  to  defendant's  claim  of  adverse  possession,  which  awarded 
the  latter  a  right  by  appropriation,  also  alleged  in  the  answer  but 
put  in  issue  by  the  complaint,  was  technically  erroneous.  The  decree 
should  have  been  that  defendant  acquired  his  right  by  prescription. — 
State  V.  Quantic,  32. 

Obiter  Dictum. 

11.  A  decision  by  the  supreme  court  upon  a  question  within  the  is- 
sues, fully  argued  on  appeal  by  counsel  and  deliberately  considered 
by  the  court  in  its  opinion,  is  not  obiter  dictum. — Spratt  v.  Helens 
Power  Transmission  Co.,  60. 

Pindings — Conflicting  Evidence — ^Review. 

12.  A  finding  of  the  jury  based  on  conflicting  evidence  will  not  be  dis- 
turbed on  appeal. — Noyes  v.  Clifford,  138. 

Nonprejudicial  Error. 

13.  Errors  committed  in  the  admission  of  evidence  or  in  charging, 
the  jury,  no  matter  how  gross,  could  not  have  worked  prejudice  tc 
plaintiff  who  was  not  entitled  to  a  verdict  under  any  view  of  th* 
evidence,  which  was  of  such  a  character  that  the  court  should  have 
directed  a  verdict  in  favor  of  the  defendant. — Knipe  v.  Washoe 
Copper  Co.,  161. 

Personal  Injuries — ^Railroads — Children — ^Unavoidable  Accident — Conflict  in 
Evidence — Review. 

14.  Where,  in  an  action  against  a  railroad  company  for  injury  to  a 
child,  the  testimony  was  conflicting  upon  the  question  whether  the  in- 
fant ran  upon  defendant's  track  immediately  In  front  of  moving  cars 
so  as  to  make  the  accident  unavoidable,  the  matter  was  properly  sub- 
mitted to  the  jury  and  its  finding  thereon  will  not  be  disturbed  on 
appeal. — Harrington  v.  Butte,  A.  &  Pac.  By.  Co.,  169. 

New  Trial — ^Verdict  Against  Evidence— Discretion — ^Beview. 

15.  Whether  a  new  trial  should  be  granted  because  the  verdict  is 
against  the  weight  of  the  evidence,  lies  within  the  sound  legal  discre- 
tion of  the  trial  court,  with  the  exercise  of  which  the  supreme  court 
will  not  interfere  on  appeal. — ^Mullen  v.  City  of  Butte,  183. 

Evidence — Exclusion — ^Beview — ^Becord. 

16.  Where  testimony,  alleged  to  have  been  improperly  excluded,  is 
not  incorporated  in  the  record  on  appeal,  the  question  of  its  improper 
exclusion  cannot  be  reviewed. — Milwaukee  Gold  Extraction  Go.  v. 
Gordon,  209. 

Trial — Complaint — Amendment — ^Review. 

17.  The  propriety  of  permitting  an  amendment  to  the  complaint,  at 
the  dose  of  plaintiff's  case,  in  an  action  to  recover  damages  from  a 
railroad  company  for  personal  injuries,  by  changing  the  amount  of  the 
demand  from  $2,000  to  $6,000,  alleged  by  appellant  to  have  been 
asked  for  for  the  purpose  of  depriving  defendant,  a  foreign  corpora- 
tion, of  the  right  to  remove  the  cause  to  the  United  States  circuit  court, 
will  not  be  reviewed  where  no  such  objection  was  made  in  the  district 
court  and  a  ruling  obtained  thereon. — Dempster  v.  Oregon  Short  Ldne 
B.  B.  Co.,  335. 
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Same — Complaint — ^Amendment — ^Harmless  Error. 

18.  The  court's  aetioift  Ib  allowing  tlie  amendment  referred  to  in  the 
foregoing  paragraph,  if  error,  was  harmless,  where  the  verdict  did  not 
exceed  the  amount  originallj  demanded. — ^Dempster  v.  Oregon  Short 
Line  B.  B.  Co.,  335. 

Same — Complaint — Amendment— Discretion. 

19.  It  lies  within  the  discretion  of  the  trial  court  to  permit  an  amend- 
ment to  the  complaint,  at  the  close  of  plaintiff's  case,  for  the  purpose 
of  making  it  conform  to  the  proof,  and  error  cannot  be  predicated 
upon  its  action  unless  abuse  is  shown. — ^Dempster  t.  Oregon  Short 
Line  B.  B.  Co.,  335. 

Conflicting  Evidence — ^Beview. 

20.  Where  the  evidence  adduced  in  a  personal  injury  ease  is  conflict- 
ing, and  a  new  trial  is  not  asked  upon  the  ground  that  the  verdict  was 
excessive,  the  supreme  court  will  accept  the  verdict  of  the  jury  and  the 
judgment  of  the  district  court  on  a  re-examination  of  the  evidenee  on 
the  motion  for  new  trial,  as  binding,  both  as  to  the  general  liability  of 
the  defendant  and  as  to  the  amount  of  damages  awarded. — ^Dempster 
V.  Oregon  Short  Line  B.  B.  Co.,  335. 

Trial — Theory  of  Case — ^Acquiescence — Effect. 

21.  A  party  who  has  acquiesced  in  the  trial  of  a  cause  upon  a  certain 
theory  cannot  insist,  either  on  motion  for  new  trial  or  on  appeal,  that 
the  district  court  adopted  a  wrong  theory. — ^Dempster  v.  Oregon  Short 
Line  B.  B.  Co.,  335. 

Water  Bights — Codefendants — Appeal  by  One — Presumptions. 

22.  Where  a  decree  in  a  water  right  suit  awarded  to  two  defendants 
a  joint  right,  and  one  appealed  from  the  judgment  while  the  other  did 
not,  it  will  be  presumed  that  the  non-appealing  defendant  was  satisfied 
with  the  decree  as  it  6tood.^^pokane  B.  k  W.  Co.  v.  Beatty,  342. 

Notice  of  Appeal — Adverse  Parties. 

23.  While  under  section  1721,  Code  of  Civil  Procedure,  any  party  ag- 
grieved may  appeal,  no  matter  whether  the  judgment  be  joint  or  sev- 
eral, he  must  serve  with  notice  all  other  parties  who  are  interested  in 
opposing  the  relief  which  he  seeks  by  his  appeal,  if  they  formally  ap- 
peared in  the  action  below,  else  his  appeal  will  prove  ineffectual. — 
Spokane  B.  ft  W.  Co.  v.  Beatty,  342. 

Adverse  Party — Definition. 

24.  An  adverse  party,  within  the  meaning  of  section  1724,  Code  of 
Civil  Procedure,  relative  to  the  requirement  that  an  appellant  must 
serve  the  adverse  party  with  notice  of  his  intention  to  appeal,  is  one 
who  has  an  interest  in  opposing  the  object  sought  to  be  accomplished 
by  the  appeal — Spokane  B.  ft  W.  Co.  v.  Beatty,  342. 

Water  Bights — ^Decree — ^Adverse  Parties — Notice— Dismissal. 

25.  In  a  suit  to  determine  water  rights,  the  court  awarded  to  one  of 
the  defendants  (a  city)  the  same  rights  (theretofore  used  for  agricul- 
tural purposes)  as  its  predecessors  had,  but  did  not  declare  that  de- 
fendant city  had  the  right  to  take  the  water  away  from  the  watershed 
or  basin  of  the  main  stream.  Several  codefendants  appealed  firom  the 
decree,  but  failed  to  serve  certain  nonappealing  defendants  with  notiee. 
Held,  that  since  the  defendants  not  served  with  notiee  could  only  be 
detrimentaUy  affected  by  any  modification  of  the  decree,  they  were 
adverse  parties,  entitled  to  notice,  and  that  in  the  absoiee  of  notice^ 
the  appeal  must  be  dismissed. — Spokane  B.  ft  W.  Co.  v.  Beatty,  348. 

New  Trial — ^Discretion — ^Beview. 

26.  A  motion  for  a  new  trial  is  addressed  to  the  sound  1  Jgal  discre- 
tion of  the  trial  court,  which,  in  the  absence  of  a  dear  showing  of 
abuse  will  not  be  interfered  with  on  appeal. — ^Bowen  v.  Webb,  479. 
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B«view — ^Mattert  not  Neeefsarf  to  Deeisioii. 

27.  Where  a  motioii  to  make  a  eomplaint  more  definite  was  properly 
overniledy  the  objeetion  made  on  appeal,  that  the  supreme  court  could 
not  consider  the  motion  because  the  ruling  thereon  was  not  preserred 
in  the  record  bj  a  bill  of  exceptions,  becomes  immaterial  and  need  not 
be  considered. — ^Daekich  t.  Barich  et  al.,  490. 

Briefs — Specifications  of  Error — Extent  of  Beview. 

28.  On  appeal,  the  supreme  court  is  confined  to  a  consideration  of 
the  questions  arising  upon  the  specifications  of  error  contained  in 
appellant's  brief. — ^I^hane  t.  Butte  Electric  Bj.  Co.,  564. 

Instructions — Scope  of  Beview. 

29.  Under  Laws  of  1907,  chapter  84,  page  62,  the  supreme  court, 
in  reTiewing  errors  assigned  on  the  giving  or  refusing  of  instruc- 
tions, may  only  consider  the  particular  objections  presented  to  the 
trial  court  at  the  time  the  instructions  were  settled. — ^Lehane  T.  Butte 
Electric  By.  Co.,  664. 

New  Trial — ^Discretion — ^Review. 

30.  Since  the  trial  judge  has  a  better  opportunity  to  determine  the 
credibility  of  the  witnesses  than  has  the  appellate  court,  and  a  motion 
for  new  trial  is  addressed  to  his  sound  discretion,  in  the  absence  of 
a  dear  showing  of  abuse  of  such  discretion,  his  ruling  on  the  motion 
will  not  be  disturbed  on  appeal. — ^Lehane  t.  Butte  Electric  By.  Co.,  564. 

Judgment — Evidence — Sufficiency — ^Beview. 

31.  While  a  bare  scintilla  of  evidence  would  not  be  sufficient  to 
support  a  verdict,  where  the  record  on  appeal  shows  substantial  evi- 
dence to  support  a  verdict  and  judgment,  the  supreme  court  wiU  not 
interfere. — ^Lehane  v.  Butte  Electric  By.  Co.,  564. 

Jurors — Peremptory  Challenges — Exercise  not  Open  to  Beview. 

32.  A  litigant  may  exercise  his  peremptory  challenges  as  he  sees  fit, 
and  the  manner  of  his  exercise  of  them  is  not  open  to  review;  hence 
the  claim  that  defendant,  might  have  removed  a  biased  juror 
by  peremptory  challenge  has  no  merit,  in  view  of  the  fact  that  it  ex- 
ercised all  of  its  challenges. — Shane  v^  Butte  Electric  By.  Co.,  599. 

Dismissal — ^Failure  to  File  Transcript  within  Time. 

33.  For  failure  of  appellant  to  file  his  transcript  within  the  time 
allowed  by  law,  the  appeal  will,  on  motion  of  respondent,  be  dis- 
missed.— Gagnon  t.  Fagan,  606. 

APPBAISEMENT. 
•See  Fire  Insurance,  1-8. 

ARBITBATION. 
See  Fire  Insurance,  1-3* 

ABOUMENT. 
Bight  to  open  and  close, — see  Pleading  and  Pnetiee,  86. 


ASSESSMENT. 
See   Taxation. 

ASSIGNMENT. 

Things  in  Action — Oral  Assignment — Sufficiency. 

1.     Obiter:  Under  Civil  Code,  section  1351,  things  in  action,  or  rights 
arising  out  of  obligations,  are  assignable,  without  a  writing,  in  every 
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ease  in  whieli  a  writing  to  not  ezpieedj  raqnired  lij  itatote. 
assignabOitj  10  the  exception. — ^Flinner  t.  MeVaj,  806. 


Nob- 


attachment. 

See,  also,  Pleading  and  Practice,  28,  29. 

Release — Action  on  Undertaking — General  Verdict — Effect. 

1.  In  an  action  to  recover  on  an  undertaking  given  to  secure  the 
release  of  an  attachment  on  personal  property,  where  the  only  ques- 
tion of  fact  to  be  decided  was  whether  the  undertaking  sued  upon 
was  the  identical  one  executed  by  the  defendant  sureties,  or  whether 
interlineations  had  been  made  after  execution,  the  jury,  by  render- 
ing a  general  verdict,  found  that  it  was  the  original  instrument. — 
Dackich  v.  Barich  et  al.,  400. 

Same — Undertaking — Construction — ^Liability  of  Sureties. 

2.  The  sureties  on  an  undertaking,  given  to  secure  the  release  of 
personal  property  from  attachment,  acknowledged  themselves  to  be 
held  and  firmly  bound  and  indebted  to  the  attachment  plaintifif  and 
the  attaching  o£Scer  in  a  certain  sum,  in  consideration  of  the  release 
of  the  property  from  levy,  the  obligation  to  be  null  and  void  if  the 
attachment  defendant  should  pay  any  judgment  the  plaintiff  might  re- 
cover, "otherwise  to  be  and  remain  in  full  force  and  effect."  Held, 
that  the  undertaking,  when  reasonably  construed,  bound  defendant 
sureties  to  pay  any  judgment  recovered  by  plaintiff,  in  case  the  at- 
tachment defendant  failed  to  pay. — Dackich  v.  Barich  et  al.,  490. 

Same — Exclusion  of  Evidence — Appeal — ^Beview — Errors  not  Affecting  Re- 
sult. 

3.  The  defendant  sureties  in  the  above  action  having  bound  them- 
selves to  pay  any  judgment  the  plaintiff  in  the  attachment  proceed- 
ing might  recover  against  their  principal,  an  assignment  that  the 
court  erred  in  excluding  evidence  as  to  the  value  of  the  property  at- 
tached need  not  be  considered  on  appeal. — Dackich  v.  Barich  et  al.,  490. 

Same — ^Undertaking — Estoppel. 

4.  Where  an  undertaking  given  for  the  release  of  personal  property 
from  attachment  recited  that  a  levy  was  made  and  the  undertaking 
given  to  secure  its  release,  the  sureties  are  estopped  to  say,  in  an 
action  to  recover  on  the  undertaking,  that  no  levy  was  made. — ^Dackich 
V.  Barich  et  al.,  490. 

Same — Action  on  Undertaking — Real  Party  in  Interest. 

5.  Where  an  undertaking  for  the  release  of  attached  property  ran 
to  the  attachment  creditor  and  the  sheriff  making  the  levy,  and  pro- 
vided that,  in  the  event  of  the  failure  of  the  attachment  defendant  to 
pay  any  judgment  the  plaintiff  might  recover,  the  sureties  would  do 
so,  the  attachment  creditor  was  the  real  party  in  interest  and  the 
proper  party  to  bring  suit  on  the  undertaking. — Dackich  v.  Barich 
et  al.,  490. 

Same — Undertaking — Approval   After  Release — ^Defenses — Instructions. 

6.  An  instruction  requested  by  defendant  sureties,  that  if  the  un- 
dertaking referred  to  in  the  above  paragraphs  was  not  approved  un- 
til after  the  attachment  was  released,  verdict  should  be  rendered  in 
their  favor,  was  properly  refused,  since  the  formal  approval  of  the 
undertaking  was  for  the  benefit  of  the  sheriff  and  not  the  sureties.^ 
Dackich  v.  Barich  et  al.,  490. 

ATTORNEY  GENERAL. 
Service  of  papers  on, — see  Pleading  and  Practice,  i. 
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BADGES. 
Unlawful  wearing  of, — see  Statutes  and  Statutory  Construction,   19,  20. 

BANKS  AND  BANKING. 

Criminal  Law — Making  False  Report — Capital  Btock — ^Payment  in  Money. 
1.  Defendant,  as  cashier  and  manager  of  a  foreign  banking  corpora- 
tion doing  business  in  this  state,  made  a  report  of  the  financial  condi- 
tion of  ther  concern,  as  required  by  Laws  of  1901,  page  150,  to  the 
effect  that  the  amount  of  its  capital  stock  '' actually  paid  in"  was 
$100,000.  The  information  filed  under  the  provisions  of  section  988, 
Penal  Code,  alleged  this  statement  to  be  false  in  that  no  more  than 
$5,000  had  ever  been  paid  in  <^ash,  the  balance  having  consisted  of 
promissory  notes.  Held,  that  under  the  statutes  of  this  state  the 
capital  stock  of  a  foreign  corporation  may  consist,  in  whole  or  in  part, 
of  something  other  than  money;  and  that  the  state,  having  failed  to 
sustain  the  burden  of  proving  that  the  capital  stock  of  the  corpora- 
tion in  question  had  not  been  paid  in  money  or  in  any  other  property, 
an  order  directing  a  verdict  of  acquittal  was  proper.— -State  t. 
Clements,  314. 

BIAS   AND   PBEJUDICE. 

Challenge  for  cause, — see  Jury^  9. 

Disqualification  of  district  judge  for, — see  Jurisdiction,  0. 

BIDS   rOR   STATE    CONTRACTS. 

Determination  of, — see  State  Prison  Board,  3. 
Unauthorized  conditions, — see  State  Prison  Board,  1,  2. 

BILLS    OF    EXCEPTIONS. 

Appeal — ^Record — ^Authentication. 

1.  Papers  not  made  a  part  of  the  record  on  appeal  by  statute  can  be 
put  into  or  made  a  part  of  it  only  by  bill  of  exce'^tions  or  state- 
ment duly  certified  by  the  judge,  sitting  in  the  cause. — Manuel  v.  Scott, 
29. 

Same. 

2.  Papers,  snpposedly  used  at  a  bearing  of  a  motion  to  set  aside  a 
default,  which  are  not  brought  into  the  record  on  appeal  by  bill  of 
exceptions,  nor  identified  in  any  way,,  but  are  merely  certified  to  by 
the  clerk  of  the  district  court  as  being  all  the  papers  used  on  the 
hearing  of  the  motion,  are  not  properly  in  the  record  and  will  be 
stricken  out. — Manuel  v.  Scott,  29. 

New  Trial  Motions — Practice — Specifications  of  Error. 

3.  Under  Laws  1907,  page  89,  relating  to  the  practice  on  motions 
for  new  trials,  there  is  now  no  such  thing  as  a  statement  on  motion 
for  a  new  trial;  the  motion  must  be  made  upon  (a)  affidavits,  (b) 
the  minutes  of  the  court,  or  (c)  upon  a  bjll  of  exceptions  settled  as 
provided  by  section  1155,  Code  of  Civil  Procedure,  and  a  bill  of  ex- 
ceptions is  not  required  to  contain  any  specifications  of  error.  (Laws 
1905,  p.  185.)— Milwaukee  Gold  Extraction  Co.  v.  Gordon,  209. 

BLANKS. 
Filling  in,  by  person  receiving  instrument, — see  Criminal  Law^  17. 
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B0ABD8. 
See  State  Prison  Board. 

BONDa 
See  Undertakings. 

BOOKa 
Inspection  of, — see  Supervisorj  Control,  8. 

BOYCOTT. 
See  Labor  Unions,  1-5. 

BBIEFa 

Speeifleations  of  Error — Extent  of  Beview. 

1.  On  appeal,  the  supreme  eonrt  is  confined  to  a  consideration  of 
the  questions  arising  upon  the  specifications  of  error  contained  in  ap- 
pellant's brief. — ^Lehane  ▼.  Butte  Electric  Bj.  Co.,  564. 

BBOKEBa 
See  Agencj,  2. 

BUBDEN  OP  PEOOP. 

Personal    Injuries — ^Railroads — Children — Trespassers — * '  Turntable  * '    Doc- 
trine. 

1.  Where  a  child,  while  trespassing  upon  a  railway  company's  prop- 
erty, was  killed,  the  burden  rested  upon  plaintiff  to  allege  and  prove 
that  the  trespass  was  excusable  on  account  of  the  tender  years  of  de- 
ceased, so  as  to  bring  the  case  within  the  doctrine  of  the  "Turntable 
Case."—- Gates  t.  Northern  Pacific  By.  Co.,  103. 

Same— Contributory  Negligence. 

£.•  Since  the  biw  presumes  that  plaintiff  in  a  personal  injury  case 
exercised  ordinary  care,  the  burden  of  alleging  and  proving  contribu- 
tory negligence  is  upon  defendant  in  the  first  instance. — Harrington 
V.  Butte  A.  &  Pac.  By.  Co.,  169. 

Ssme. 

3.  Whenever  plaintiff's  own  case,  in  an  action  for  damages  on  ac- 
count of  personal  injuries,  presents  evidence  which,  if  unexplained, 
makes  out  prima  facte  contributory  negligence  on  his  part,  he  cannot 
recover  unless  further  evidence  be  produced  exculpating  him. — ^Harring- 
ton V.  Butte  A.  ft  Pac.  By.  Co.,  169. 

Contracts  of  Insurance. 

4.  Since  actions  on  life  and  accident  insurance  policies  are  founded  . 
upon  express  contract,  the  burden  rests  upon  plaintiff  to  prove,  by  some                     / 
substantive  testimony,  that  the  event  has  occurred  upon  the  happening                     ■ 
of  which  the  insurer  has  agreed  to  become  liable. — McAuley  v.  Casualty 

Co.,  256. 

Personal  Injuries — Negligence — Presumptions. 

5.  Where,  in  an  action  by  a  passenger  against  a  railway  company  for 
personal  injuries,  the  proof  showed  that  plaintiff,  without  contributory 
negligence,  was  injured  by  reason  of  a  collision  caused  by  the  train 
running  into  an  open  switch,  a  presumption  of  negligence  on  the  part 
of  the  defendant  was  created,  making  out  a  prima  facie  case  for  pUin- 
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tiffy  and  thereupon  the  burden  was  east  upon  defendant  to  OTereome 
this  presumption  hj  showing  that  its  senrants  and  employees  were  act- 
ing with  that  high,  degree  of  skill  and  caution  which  the  law  imposes 
upon  it. — ^Dempster  y.  Oregon  Short  Line  B.  B.  Co.,  335. 

Trial — Argument — ^Bight  to  Open  and  Close. 

6.  Where,  at  the  close  of  plaintiff's  case,  it  was  stipulated  that  if 
plaintiff  was  entitled  to  judgment  in  an  action  on  a  contract  of  lease 
of  sheep,  it  was  to  be  for  a  certain  amount,  th«  defendant,  relying 
on  counterclaims  for  damages,  had  the  burden  of  proof  and  the  right 
to  open  and  close  the  argument. — ^Power  ft  Bro.^  Ltd.,  ▼•  Turner,  Jr., 
62L 

CAPITAL  STOCK, 

Bee  Corporations,  0. 

CEBTIOBABL 

Contempt — ^Extent  of  Beriew — Jurisdiction. 

1.  The  review  by  the  supreme  court,  on  writ  of  eeriiorari,  of  the 
action  of  the  district  court  in  issuing  an  order  to  show  cause  why  the 
relator  should  not  be  punished  as  for  a  contempt,  is  confined  to  the 
inquiry  whether  the  lower  court  had  jurisdiction  to  proceed.— Stato 
«x  rel.  Griee  t.  District  Cpurt  et  aL,  590. 

CHALLENGES. 
Bee  Jury,  9-lL 

CHOBE8  IN  ACTION. 
Bee  Assignment,  L 

CIBCTJLABa 
Bee  Labor  Unions,  9. 

CITIES  AND  TOWNa 
Bee  Monidpal  Corporations;    also,  Personal  Injuries,  9,  10, 

CLEBICAL  EBBOBS. 
Bee  Pleading  and  Praetieo,  8. 

CLEBK  OF  DISTBICT  COUBT. 

BMatsi — Administimtion — Fees — Officers — Statutes — Constitutionality. 

1.  Section  4637  of  the  Political  Code  makes  it  incumbent  upon  the 
elerk  of  the  district  court  to  collect  from  petitioners  filing  letters  of 
administration  or  guardianship,  sums  ranging  from  five  to  ninety-fiye 
dollars,  regulated  by  the  appraised  value  of  the  estate.  The  fees  thus 
collected  hereupon  become  part  of  the  publie  moneys  of  the  county. 
Heldf  that  the  section  is  void  as  in  contravention  of  section  4,  Article 
Xn  of  the  Constitution,  which  declares  inier  alia,  that  the  legislative 
assembly  shall  not  levy  taxes  for  county  purpoMS. — ^Biiller  ▼.  Hauser, 
88. 

COMBINATIONS. 

'    Bee  Labor  Unions. 
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COMMON  CABRIEBS. 
See  Railroads;  Street  Bail  ways. 

CONCLUSIONS   OF   LAW. 
Motion  to  strike, — see  Pleading  and  Praetiee,  19* 

CONDEMNATION  PROCEEDINGS. 
See  Eminent  Domain. 

CONSIDERATION. 
See  Contracts,  1,  12,  13. 

CONSPIRACY. 
See  Labor  Unions,  2. 

CONSTITUTION. 

Undertakings  on  Appeal — Statutes — Title. 

1.  Held,  that^the  Act  of  March  7,  1899  (Laws  1899,  p.  79),  "re- 
lating to  bonds  of  officers  and  other  bonds,"  in  so  far  as  it  .applies 
to  undertakings  on  appeal,  runs  counter  to  the  provisions  of  section 
23,  Article  Y  of  the  Constitution,  declaring  that  no  bill  shall  be 
passed  containing  more  than  one  subject,  which  .shall  be  clearlj 
expressed  in  its  title,  and  is,  to  that  extent,  invalid. — Russell  ▼. 
Chicago  B.  &  Q.  Ry.  Co.,  10. 

Estates — Administration— Fees — Officen-^tatntes. 

2.  Section  4637  of  the  Political  Code  makes  it  incumbent  upon  the 
clerk  of  the  district  court  to  collect  from  ]^titioners  filing  letters 
of  administration  or  guardianship,  sums  ranging  from  five  to  ninety- 
five  dollars,  regulated  by  the  appraised  value  of  the  estate.  The 
fees  thus  collected  thereupon  become  part  of  the  public  moneys  of 
the  county.  Held,  that  the  section  is  void  as  in  contravention  of 
section  4,  Article  XII  of  the  Constitution,  which  declares  inter  alia, 
that  the  legislative  assembly  shall  not  lidvy  taxes  for  county  pur- 

.  poses. — Hauser  v.  Miller,  22. 

Same. 

3.  The  above  section  also  Tield  obnoxious  to  the  provisions  of  sec- 
tion 11,  Article  XH  of  the  Constitution,  in  that  the  burdens  im- 
posed upon  the  estates  falling  within  the  therein  enumerated  classes, 
are  fixed  arbitrarily  and  at  unequal  rates. — Hauser  v.  Miller,  22. 

Waters — Self -executing  Provision. 

4.  Section  15,  Article  HI  of  the  Constitution,  declaring  that  the 
use  of  all  water  appropriated  for  sale,  rental,  distribution  or  other 
beneficial  use,  etc.,  shall  be  a  public  use,  is  self-executing,  and 
should  receive  a  broad  construction. — Spratt  v.  Helena  Power  Trand- 
mission  Co.,  60. 

Statutes — ^Presumptions. 

5.  Every  reasonable  intendment  is  in  favor  of  the  constitutionality 
of  a  law,  and  before  it  can  be  pronounced  invalid,  the  invalidity 
must  be  made  manifest  beyond  a  reasonable  doubt. — Spratt  v. 
Helena  Power  Transmission  Co.,  60. 

Statutes — Amendment  by  Title. 

6.  An  Act,  original  in  form,  which  grants  some  power,  confers 
some  right  or  creates  some  burden  or  obligation,  is  not  in  conflict 
with   the  provisions  of  section   25,   Article   V  of  the  Constitution, 
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which  provides  that  "no  law  shall  be  revised  or  amended,  or  the 
provisions  thereof  extended  by  reference  to  its  title  only,"  even 
though  it  does  refer  to  some  other  existing  statute,  general  or  local, 
.for  the  purpose  of  pointing  out  the  procedure  or  some  admin- 
istrative detail  necessary  for  the  execution  of  the  power,  the  en- 
forcement of  the  right  or  the  discharge  of  the  burden  or  obliga- 
tion.— Spratt  V.  Helena  Power  Transmission  Co.,  60. 

Eminent  Domain — Foreign  Corporations — Statutes. 

7.  Heldf  that  the  Act  of  1907,  approved  February  20,  1907,  (Ses- 
sion Laws  1907,  Chapter  23,  page  38),  empowering  foreign  corpora- 
tions to  exercise  the  right  of  eminent  domain,  is  not  in  violation  of 
section  25,  Article  Y  of  the  Constitution,  referred  to  in  the  fore- 
going paragraph. — Spratt  v.  Helena  Power  Transmission  Co.,  60. 

Statutes — ^Who  may  not  Question  Constitutionality. 

8.  A  person  who  is  not  one  of  a  class  whose  rights  are  said  to  have 
been  discriminated  against  by  an  alleged  special  Act  of  the  legis- 
lature, contrary  to  the  provisions  of  section  26,  Article  V  of  the 
Constitution,  will  not  be  heard  to  complain  of  its  unconstitutionality 
on  that  account. — Spratt  v.  Helena  Power  Transmission  Co.,  60. 

Eminent  Domain — ^Foreign  Corporations — Statutes. 

9.  Eeldf  that  the  Act  of  1907,  Chapter  23,  page  38,  granting  foreign 
corporations  the  power  to  condemn  lands  for  certain  purposes,  is 
not  open  to  the  constitutional  objection  (Article  XV,  sec.  11)  that 
under  it  such  corporations  are  granted  greater  rights  or  privileges 
than  are  accorded  to  domestic  corporations,  in  that,  after  per- 
mission to  do  business  in  this  state,  they  may,  under  their  charters 
granted  in  other  states,  thereafter  divert  the  property  taken  for  a 
public  use  to  an  exclusively  private  one.  The  state  has  full  power 
to   prevent   such   a   contingency. — Spratt   y.   Helena   Power   Trans- 

/  mission  Co.,  60. 

Same — Report   of    Commissioners — ^Failure   to    Appeal — ^Due   Process   of 
Law. 

10.  Where  commissioners,  appointed  to  assess  damages  occasioned 
by  the  taking  of  land  through  eminent  domain  proceedings,  do  not 
perform  their  whole  duty  in  the  premises  (Code  Civ.  Proc,  sec. 
2221),.  either  by  reason  of  their  nonfeasance  or  malfeasance,  the 
injured  party  may  appeal  or  .move  to  set  aside  their  report.  Upon 
failure  to  invoke  either  of  these  remedies,  such  party  may  there- 
after be  heard  to  say  that  his  property  was  taken  without  due  pro- 
cess of  law. — Spratt  V.  Helena. Power  TransmisKion  Co.,  60. 

Labor  Unions— Boycott— *' Unfair  "  Circular— Right  to  Publish. 

11.  Under  section  10,  Article  HI  of  the  Constitution,  guarantee- 
ing to  every  person  the  right  to  speak,  write  or  publish  whatever 
he  will  on  any  subject,  being  answerable,  however,  for  a  violation 
of  the  privilege,  a  court  may  not  enjoin  a  labor  organization  from, 
publishing  a  circular  calling  upon  all  laboring  men,  and  those  in 
sympathy  with  organized  labor,  not  to  patronize  a  certain  business 
house,  characterized  therein  as  "unfair/'  even  though  the  persons, 
comprising  the  organization  be  insolvent,  and  an  abuse  of  the 
liberty  guaranteed  by  the  Constitution  may  result  in  loss  for  which, 
there  cannot  be  any  adequate  compensation. — Lindsay  &  Co.  Ltd. 
V.  Montana  Federation  of  Labor,  264. 

Delegation  of  Legislative  Power — Local  Option. 

12.  While  it  is  competent  for  the  legislature,  without  express  con- 
stitutional authority,  to  leave  it  to  the  people  of  the  different  sub- 
divisions of  the  state  to  determine  by  popular  vote  whether  a  par- 
ticular law  shall  be  operative  in  such  subdivisions,  the  law  sub- 
mitted must  be  complete  in  itself  when  it  leaves  the  hands  of  the: 
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legislature,  the  option  to  become  or  not  to  beeome  mibjeet  to  its 
requirements  and  penalties,  being  the  only  question  which  c*n  be 
left  to  the  electors  for  decision.— State  t.  Holland,  393. 

Secret  Societies — ^Unlawful  Wearing  of  Badges — Statutes — Delegation  of 
Legislative  Power. 

13.  Held,  that  section  1192,  Penal  Code,  as  amended  by  Laws  1907, 
page  24,  proyidinff  that  any  person  who  shall  wear  or  use  the  in- 
signia or  ceremonials  of  any  society,  order,  or  organization  of  ten 
years'  standing  in  this  state,  ''unless  entitled  to  use  or  wear  the 
same,  under  the  constitution  and  by-laws,  rules,  and  regulations  of 
such  society  or  organization,"  shall  be  guilty  of  a  misdemeanor, 
is  unconstitutional  and  void,  in  that  by  leaving  it  to  the  different 
societies  to  suppljr  in  their  secret  work  the  description  of  the 
articles  which  it  is  unlawful  to  use  or  wear,  the  legislature  dele- 
gated legislative  powers  to  the  orders  menldoned.— ^tate  t.  Hol- 
land, 393. 

Same — Statutes — Equal  Protection  of  Laws. 

14.  The  Act  of  1907,  referred  to  in  the  foregoing  paragraph  (Laws 
1907,  p.  24),  is  also  obnoxious  to  the  equal  protection  of  the  law 
clause  in  the  Fourteenth  Amendment  to  the  federal  Constitution, 
by  exempting  from  the  operation  of  the  act  the  wives,  daughters, 
sisters  and  mothers  of  members  in  good  standing  ef  \he  soeieties 
named  therein.— State  t.  Holland,  893. 

Same. 

15.  A  statute  which  distributes  its  burdens  unequally  upon  thosae 
who  occupy  the  same  relation  to  its  subjects,  or  punishes  one 
citizen  for  doing  that  which  another  may  do  with  impunity,  or 
abridges  the  liberty  of  one  without  imposing  a  like  restriction  upon 
another,  does  not  furnish  the  equal  protection  of  the  laws  guar- 
anteed by  section  1  of  the  Fourteenth  Amendment  to  the  federal 
Constitution.— StaU  v.  HoUand,  393. 

CONSTITUTION  OF  MONTANA. 

(list  of  Sections  Cited  or  Commented  upon.) 

Article  m,  section  10    275 

Article  HI,  section  15    78 

Article  III.  section  23    601 

Article  IV,  section  1    402 

Article  V,  section  23    13 

Article  V,  section  25    79,  80 

Article  V,  section  26    88 

Article  VIII,  section  24    204 

Article  VIII,  section  27    205,207 

Article  Xn,  section  4 24 

Article  XII,  section  11    * 24 

Article  XII,  section  17    239 

Article  XV,  section  11    88 

CONTEMPT. 

Affidavits  Charging — Sufficiency. 

1.  Held,  on  supervisory  control,  that  in  the  absence  of  some  re- 
quirement in  the  statute  (Code  Civ.  Proc,  sec.  2172),  prescribing 
the  form  in  which  a  charge  for  contempt  must  be  presented,  a 
general  statement,  substantial  enough  to  justify  a  conclusive  in- 
ference of  knowledge  and  intent  in  the  contemner  at  the  time  it 
was  alleged  he  attempted  to  willfully  influence  jurors,  was  sufficient 
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to  confer  jurisdiction  upon  the  district  court. — State  ex  rel.  Webb 
V.  District  Court,  191. 

Corrupt  Influencing  of  Jurors — Intent. 

2.  While  contempt  proceedings  is  criminal  in  its  nature,  and  in  a 
case  of  that  character  it  is  generally  necessary  to  allege,  in  some 
way,  the  intent  with  which  the  unlawful  act  has  been  committed, 
yet  where  it  appeared  as  a  conclusive  inference  from  the  facts 
stated  in  the  affidavits  filed,  that  the  contenmor  intended  to  cor- 
ruptly influence  jurors,  it  was  not  necessary  to  specially  allege  the 
intent  with  which  the  act  was  done.— State  ex  rel.  Webb  v.  District 
Court,  191. 

Corrupt  Influencing  of  Jurors. 

3.  An  attempt  to  corruptly  influence  a  member  of  a  jury  panel, 
constitutes  an  unlawful  interference  with  the  proceedings  of  the 
court,  and  is  punishable  as  a  contempt,  irrespective  of  whether  such 
juror  has  bren  actually  sworn  to  try  a  cause  or  not. — State  ex  reL 
Webb  V.  District  Court,  191. 

Same — Evidence — Sufficiency. 

4.  Evidence,  held  sufficient  to  show  an  attempt  on  the  part  of  » 
litigant  to  corruptly  influence  members  of  a  jury  panel.  (Brantly, 
C.  J.,  dissenting.) — State  ex  rel.  Webb  ▼.  District  Court,  191, 

Same — Accomplice — Corroboration. 

5.  A  person  through  whom  a  litigant  attempted  to  corruptly  If 
fluence  a  member  of  a  jury  panel,  and  who,  while  declining  to  aa^ 
as  intermediary,  stated  that  he  would  not  say  anything  to  anybody, 
but  that  he  would  have  to  tell  the  prospective  trial  juror,  with 
whom  he  was  connected  in  a  business  way,  so  as  to  put  him  on  Ms 
guard,  was  not  an  accomplice  whose  testimony  it  was  necessary  to 
corroborate  before  the  litigant  could  be  found  guilty  of  contempt. 
(Brantly,  C.  J.,  dissenting.) — State  ex  rel.  Webb  v.  District  Court, 
191. 

Disobedience  of  Order  of  Court — ^Inability  to  Comply — ^Defense. 

6.  Inability  to  comply  with  an  order  of  court  brought  about  by 
the  act  of  the  person  himself,  though  not  from  evil  motives  or  with 
the  intention  to  evade  the  order,  is  a  good  defense  to  a  charge  of 
contempt.— State  ex  rel.  McLean  v.  District  Court  et  al.,  485. 

Same — Supervisory  Control. 

7.  Relatrix  had  judgment  in  the  dibtrict  court  declaring  her  en- 
titled to  a  sum  of  money  deposited  with  the  clerk  of  court  and 
directing  payment  to  her.  After  the  money  had  been  paid  over,  a 
motion  to  set  aside  the  judgment  was  made,  and  an  order  sought 
•directing  relatrix  to  return  the  money  to  the  clerk.  Notice  of  this 
motion  was  served  upon  her  attorneys,  but  she  had  no  personal 
l^nowledge  of  its  pendency  until  four  days  after  the  making  of  it. 
Immediately  after  rendition  of  judgment,  and  on  the  same  day,  she 
-paid  her  attorneys'  fees,  and  on  the  following  day,  and  before 
notice  of  the  motion  referred  to  above,  expended  the  balance  of  the 
money  in  liquidation  of  outstanding  indebtedness.  In  doing  so  she 
acted  in  good  faith  and  had  no  reason  to  anticipate  further  action 
in  the  cause.  She  had  no  other  means,  nor  property  of  any  kind 
upon  which  to  secure  a  loan  in  order  to  comply  with  an  order  made 
about  two  weeks  thereafter,  commanding  her  to  return  the  money 
to  the  clerk.  Heldy  on  application  for  writ  of  supervisory  control, 
under  the  rule  set  forth  in  paragraph  6  above,  that  her  failure  to 
obey  the  order  of  the  court  did  not  constitute  a  contempt. — State 
•X   rel.   McLean    v.    District   Court   et   al.,   485. 

Hont.,   Vol.   37 — 40 
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District  Courta — Jurisdiction — Charges — Sufficienej. 

8.  To  give  the  district  coart  jurisdiction  of  a  contempt  proceeding, 
it  is  essential  that  there  be  a  direct  charge  made,  either  positively 
or  upon  information  and  belief,  that  the  defendant  committed  an 
act  constituting  a  contempt  of  court;  otherwise  the  proceeding  must 
be  dismissed.— ^tate  ex  rel.  Grice  v.  District  Court  et  al.,  590. 

Jurisdiction — Certiorari, 

9.  The  review  hj  the  supreme  court,  on  writ  of  certiorari,  of  the  ac- 
tion of  the  district  court  in  issuing  an  order  to  show  cause  whj  the 
relator  should  not  be  punished  as  for  a  contempt  is  confined  to 
the  inquiry  whether  the  lower  court  had  jurisdiction  to  proceed. — 
State  ex  rel.  Grice  v.  District  Court  et  al.,  590. 

District  Courts — Bemarks  of  Judge — ^When  not  Part  of  Record. 

10.  Where,  after  a  district  judge  had  denied  a  motion  pending  be- 
fore him,  he  made  certain  remarks  reflecting  upon  the  course  pur- 
sued by  one  of  the  parties,  and  which  gave  rise  to  a  contempt  pro- 
ceeding by  the  publication  of  an  article  in  a  newspaper  in  response 
thereto,  the  remarks  so  made,  held  not  to  be  part  of  the  records  in 
the  case. — State  ex  rel.  Grice  v.  District  Court  et  al.,  590. 

What  does  not  Constitute. 

11.  After  denying  a  motion  to  strike  out  parts  of  an  answer,  a  dis- 
trict judge  indulged  in  some  remarks  reflecting  upon  the  good  faith 
of  the  party  interposing  it,  who  was  an  attorney.  These  remarks 
found  their  way  into  print,  and  in  reply  thereto  the  attorney  caused 
to  be  published  an  article  in  a  newspaper  in  which,  after  stating 
that  the  court '^s  ruling  on  the  motion  to  strike  was  correct,  he 
launched  into  a  vicious  attack  upon  the  personal  character  of  the 
judge.  Prior  to  his  decision  of  the  motion  to  strike  the  judge 
had  been  disqualified  from  further  acting  in  the  cause.  Heldf  on 
certiorari,  that  since  the  personal  attack  on  the  judge  did  not  refer 
to  any  judicial  action  or  pending  litigation,  but  had  to  do  solely 
with  matters  outside  the  record,  the  court  had  no  jurisdiction  to 
order  relator  to  answer  a  charge  of  contempt  of  court. — State  ex  reL 
Grice  v.  District  Court  et  al.,  590. 

CONTRACTS. 

See,  also,  Statute  of  Frauds;  State  Prison  Board;  Landlord  and  Tenant. 

Common   Carriers — Contract   of   Transportation   of  Live   Stock — Consid- 
eration— ^Nonsuit. 

1.  Where,  in  an  action  against  a  carrier  for  delay  in  transporting 
cattle,  the  answer  admitted  that  the  defendant  railway  company  ac- 
cepted the  shipment  for  transportation  and  agreed  to  transport  the 
cattle  to  a  designated  point,  a  motion  for  nonsuit  on  the  ground  that 
the  complaint  did  not  allege  that  there  was  any  consideration  for  the 
contract  of  transportation  was  properly  denied. — Bussell  v.  Chicago 
B.  &  Q.  By.  Co.,  1. 

Action  for  Breach — Grounds  of  Action. 

2.  Where  plaintiff  had  agreed  to  plant  a  certain  number  of  acres  of 
his  land  in  beets,  to  be  grown,  harvested  and  delivered  under  the 
supervision  of  defendant  sugar  company's  agents,  and  defendant  had 
advised  plaintiff  to  wait  for  experienced  laborers  whom  defendant 
would  furnish  for  the  work,  and  not  to  employ  inexperienced  men, 
and  plaintiff  waited,  there  could  be  no  recovery  for  a  partial  failure 
of  the  crop  on  the  ground  of  defendant's  default  in  negligently 
eausing  delay  in  plaintiff's  obtaining  laborers,  where  it  did  not 
appear  that  plaintiff  could  have  procured  other  laborers  who  could 
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have  done  bis  work,  or  that  he  would  have  suffered  less  if  de- 
fendant's advice  had  not  been  given,  and  where  it  was  not  claimed 
that  any  damage  resulted  from  the  giving  of  such  advice  or  plain- 
tiff's acting  upon  it. — Smith  v.  Billings  Sugar  Co.,  128. 

Same. 

3.  The  gravamen  of  the  complaint  in  the  above  action  having  been 
that  the  diminished  yield  was  occasioned  by  the  failure  of  the  de- 
fendant company  to  furnish  experienced  laborers  in  time  for  cul- 
tivating the  crop,  and  had  refused  to  properly  instruct  them  after 
they  were  furnished  as  it  had  agreed  to  do,  a  judgment  could  not 
be  recovered  upon  the  theory  of  the  case  entertained  by  the  court, 
that  defendant  misinstructed  plaintiff  as  to  the  growing  of  the 
crop. — Smith  v.  Billings  Sugar  Co.,  128. 

Same. 

4.  Under  the  agreement  above  referred  to,  it  was  plaintiff's  duty  to 
furnish  laborers  in  time  to  do  the  work;  and  hence  he  could  not  re- 
cover damages  based  upon  defendant's  alleged  failure  to  furnish 
such  laborers  in  proper  time,  and  to  properly  instruct  them  after 
they  were  furnished,  since  it  was  impossible  to  say  what  portion 
of  the  damages  resulted  from  the  fault  of  defendant,  and  what  from 
the  fault  of  plaintiff  himself. — Smith  v.  Billings  Sugar  Co.,  128. 

Same — ^Pleadings — Complaint — ^Insufficiency. 

5.  Plaintiff's  mere  allegation  that  defendant  company's  agents 
failed  to  properly  instruct  the  laborers  in  thinning,  hoeing  and 
bunching  the  beets  was  insufficient  to  show  defendant  to  have  been 
in  the  wrong;  since  defendant's  agents  may  have  given  what  they 
deemed  to  be  the  proper  instructions,  and,  if  they  exercised  their 
best  judgment,  they  could  not  be  held  to  account  by  reason  of 
an  honest  mistake  in  judgment. — Smith  v.  Billings  Sugar  Co.,  128.. 

Construction — ^Intention  of  Parties. 

6.  Plaintiff,  in  the  action  referred  to  above,  agreed  with  a  third! 
person  that  the  latter  should  furnish  laborers  to  do  the  particular 
work  of  bunching,  thinning  and  hoeing  the  beets.  The  latter  agred^ 
ment  specified  minutely  just  when  and  how  the  work  should  be  done, 
and  what  kind  of  tools  should  be  used,  thus  showing  that  plaintiff 
fully  understood  what  was  required  of  laborers  engaged  in  such 
work.  Held,  in  an  action  for  breach  of  the  contract,  that  the 
parties  never  contemplated  that  defendant  should  send  its  agents 
into  plaintiff's  field  to  instruct  the  laborers  how  to  bunch,  thin 
and  hoe  the  beets. — Smith  v.  Billings  Sugar  Co.,  128. 

Defenses — Fraud. 

7.  A  contract  admittedly  valid  on  its  face  cannot  be  avoided  by  a 
party  thereto  on  the  ground  of  fraud,  except  by  allegation  and  proof 
of  facts  showing  that  he  was  misled  to  his  prejudice. — Lindsay  v. 
Kroeger,  231. 

Brokers — Agency — ^Instructions. 

8.  Where,  in  an  action  for  breach  of  a  contract  to  convey  real  es- 
tate, the  evidence  showed  that  defendant  employed  a  broker  to  pro- 
cure a  purchaser,  that  the  broker  procured  plaintiff  who  contracted 
to  purchase  the  premises,  that  throughout  the  negotiations  the 
plaintiff  dealt  with  the  broker  as  the  agent  of  defendant,  and  ten- 
dered all  payments  to  him  as  such,  the  court  properly  charged  that 
plaintiff  did  not  authorize  the  broker  to  act  as  her  agent. — Lindsay 
V.  Kroeger,  231. 

Proposal — Acceptance — Rejection — ^Instructions — Applicability  to  Issues. 

9.  Where,  in  the  action  referred  to  above,  the  only  triable  iasue  pre- 
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Bented  by  tlie  pleadings  was  whether  defendant  dgned  the  contract 
with  a  full  understanding  of  its  terms,  or  whether  he  did  so  relying 
on  certain  false  representations  of  the  broker,  thej'efusal  of  an  in- 
struction that  if  defendant  revoked  the  proposal  before  the  plaintiff 
unqualifiedly  and  absolutely  accepted  the  same,  verdict  should  be  for 
defendant,  was  proper.     The  instruction  was  not  applicable  to  the  \ 

issues.  The  proposal  to  sell  had  become  merged  into  the  contract, 
signed  by  both  parties,  and  was  no  longer  open  to  acceptance 
or  rejection. — ^Lindsay  v.  Kroeger,  231. 

Options — Complaint — Ambiguity — ^Demurrer. 

10.  A  complaint  which  alleged  that  defendant  sold  to  plaintiff  cor- 
porate stock  for  $1,000,  agreeing  to  repurchase  it  at  the  end  of 
three  years  for  $1,720,  as  evidenced  by  a  memorandum  set  out;  that 
before  the  expiration  of  the  three  years  plaintiff  notified  defendant 
that  he  would  accept  the  latter 's  offer  made  in  the  agreement  to  re- 
purchase; that  at  the  end  of  the  period  plaintiff  tendered  defendant 
the  certificate  representing  the  stock,  duly  indorsed  with  an  assign- 
ment thereof  to  defendant,  demanding  $1,720,  but  that  defendant  re- 
fused to  accept  it  or  pay  that  sum,  or  any  part  of  it,  to  plaintiff's 
damage  in  the  sum  of  $1,720, — was  not  subject  to  attack  by  de- 
murrer for  ambiguity. — Raiche  v.  Morrison,  244. 

Same — Complaint — Sufficiency. 

11.  The  complaint  above  did  not  show  full  performance  by  both 
parties,  but  showed  a  refusal  on  defendant's  part  to  perform  his 

'  contract  to  repurchase  the  shares  of  stock,  and  stated  a  cause  of 
action  for  the  breach  of  an  option  contract. — Baiche  v.  Morrison, 
244. 

Same — Mutuality — Consideration. 

12.  An  agreement  founded  on  a  consideration  is  not  invalid  for 
want  of  mutuality  because  it  is  obligatory  on  one  party  and  op- 
tional with  the  other. — Raiche  v.  Morrison,  244. 

Same — Mutuality — Consideration — Admission  by  Demurrer. 

13.  Where  defendant,  in  an  action  to  recover  damages  for  the 
breach  of  an  option  contract,  interposed  a  general  demurrer  to  the 
complaint,  he  thereby  admitted  an  allegation  therein  that  plaintiff 
had  paid  to  defendant  a  valuable  consideration  for  an  option  to 
resell  to  the  latter  certain  shares  of  stock  theretofore  purchased 
from  him  by  plaintiff,  at  the  end  of  three  years  at  a  fixed  price, 
and  was  thereafter  precluded  from  raising  the  question  that  the 
contract  lacked  mutuality. — Baiche  v.  Morrison,  244. 

Insurance — Burden  of  Proof. 

14.  Since    actions    on    life    and    accident    insurance    policies    are 
founded    upon    express    contract,    the    burden    rests    upon    plaintiff 
to  prove,  by  some  substantive  testimony,  that  the  event  has  oc 
curred    upon   the   happening   of   which   the   insurer   has   agreed   to 
become  liable. — McAuley  v.  Casualty,  256. 

Assent  of  Parties. 

16.  To  constitute  an  enforceable  contract  there  mnst  be  a  mutual 
assent  of  the  parties  thereto,  and  they  mnst  assent  to  the  same 
thing  in  the  same  sense. — State  ez  rel.  Henderson  v.  Board  of  St.  P. 

Commrs.,  378. 

Offer  and  Acceptance. 

16.  To  conclude  an  agreement,  the  acceptance  of  the  offer  mnst  be 
unconditional,  and  must  in  every  respect  meet  and  correspond 
with  the  offer. — State  ez  reL  Henderson  v.  Board  of  St.  P.  Commrs., 
378. 
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Specific   Performance — ^Letters   and   Telegrams. 

17.  Plaintiff  in  a  suit  to  enforce  the  specific  performance  of  a 
contract  for  the  sale  of  land,  had  forwarded  to  defendant  a  letter 
offering  to  buy  the  property  at  the  price  fixed  upon  it  by  defendant, 
adding  the  words,  ''if  this  meets  your  approbation  write  me  at 
once  and  say  so,  or  better  wire  me,  and  follow  with  letter."  De- 
fendant unconditionally  accepted  the  offer  by  telegram;  but  on 
the  following  day  wrote  plaintiff  a  letter  varying  the  terms  of  his 
acceptance.  Held,  that  defendant's  telegram  not  having  referred 
to  a  letter  which  was  to  follow,  the  minds  of  the  parties  met  and 
a  complete  contract  was  created  upon  delivery  of  the  telegram  for 
transmission  to  plaintiff,  and  that  defendant  could  not  thereafter 
vary  the  terms  agreed  upon. — Long  v.  Needham,  408. 

Time  of  Payment — Option — ^In  Whom. 

18.  Where  one  offered  to  purchase  lands  at  a  certain  price,  part 
to  be  paid  in  cash  and  balance  in  two  or  three  years,  and  the 
vendor  agreed  to  these  terms,  the  vendee  had  the  option  to  elect 
whether  to  make  the  deferred  payment  either  in  two  or  three 
years,  under  section  1970,  Civil  Code,  which  declares  that  where 
a  promise  is  in  the  alternative,  the  right  of  election  is  with  the 
promisor,  unless  otherwise  provided  in  the  agreement. — ^Long  y. 
Needham,   408. 

Specific  Performance — Equity — Power  to  Enforce. 

19.  The  doctrine  that  a  court  of  equity  will  not  grant  the  aid  of 
specific  performance  when  the  party  invoking  it  has  not  parted  with 
any  consideration  or  property,  and  no  irreparable  damage  is  suffered, 
and  no  fraud  inflicted  upon  him,  and  when  he  is  in  statu  quo  at 
the  time  of  the  commencement  of  the  action,  has  no  application  to 
the  attempted  enforcement  of  a  written  contract. — Long  v.  Need- 
ham, 408. 

.  Same — Defenses. 

20.  The  mere  suggestion  contained  in  a  telegram  sent  to  defendant 
by  the  purchaser  of  the  land  mentioned  in  paragraph  17  above,  after 
his  offer  had  been  accepted,  that  he  preferred  a  bank  other  than  the 
one  indicated  by  the  vendor  as  the  medium  through  which  the 
business  should  be  transacted,  had  to  do  with  the  matter  of  per- 
formance rather  than  with  the  creation  of  the  contract,  and  could 
not  defeat  the  right  of  the  purchaser  to  have  the  contract  specifically 
enforced. — ^Long  v.  Needham,  408. 

Breach — Defenses. 

21.  Merely  because  one  party  to  a  contract  insists  upon  something 
to  which  he  is  not  entitled  thereunder,  is  no  excuse  for  the  other's 
refusal  to  carry  it  out  according  to  its  terms. — Long  y.  Needham, 
408. 

Written — What  may  Constitute. 

22.  Where  the  minds  of  the  parties  to  a  eon  tract  for  the  purchase 
of  land  had  fully  met  in  letters  and  telegrams  between  them,  an 
enforceable  contract  was  made  even  though  they  may  have  con- 
templated that  their  views  should  afterward  be  reduced  to  a  more 
formal  writing. — Long  v.  Needham,    408, 

Specific  Performance — Description  of  Property — Sufficiency. 

23.  Held,  that  the  designation  ot  the  lands  in  writings  which 
created  a  contract  for  their  sale,  sought  to  be  specifically  enforced, 
as  the  "Hays  place"  and  the  "Needham  desert  entry,"  was  suffix 
eient  for  the  purpose  of  identification. — Long  v.  Needham^  408. 
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Same — Pleadings — Complaint — Tender. 

24.  It  was  not  necessary  to  plead  a  tender,  wliere  the  eomplaint,  in 
a  suit  to  enforce  specific  performance  of  a  contract  for  the  sale 
of  land,  showed  that  the  defendant  had  refused  to  carry  out  the 
terms  of  the  agreement  and  that  a  tender  would  have  been  useless. 
Long  V.  Needham,  408. 

Fraud — Elements — Pleading. 

25.  To  justify  a  recovery  on  the  ground  of  fraud  or  deceit  in  the 
making  of  a  contract,  the  statement  of  facts  as  to  how  the  fraud 
or  deceit  was  committed  must  make  it  appear,  with  reasonable 
certainty,  (1)  that  the  defendant  made  a  representation  or  state- 
ment intending  that  the  plaintiff  should  act  upon  it;  (2)  that  the 
representation  was  false;  (3)  that  the  plaintiff  believed  the  state- 
ment; and  (4)  that  he  acted  upon  it  and  was  damaged. — ^Power  & 
Bro.  Ltd.  V.  Turner,  Jr.,  521. 

Same — Pleadings — ^Insufficiency. 

26.  A  counterclaim  set  up  in  an  action  to  recover  on  a  contract 
of  lease  of  sheep,  which  alleged^  that  the  sheep  delivered  to  de- 
fendant by  plaintiff  were  so  diseased  with  lip  and  foot  ulceration 
that  they  infected  his  sheds  and  lands;  that  plaintiff  knew  they 
were  diseased  and  that  defendant  did  not,  but  was  led  by  plaintiff 
to  believe  they  were  not,  and  that  by  reason  of  the  infection  of 
defendant's  sheds  and  lands  he  was  damaged  in  a  certain  amount — 
Was  insufficient  to  justify  a  recovery  upon  the  ground  of  deceit, 
under  the  rule  set  forth  in  paragraph  25  above. — ^Power  ft  Bro.  Ltd. 
V.  Turner,  Jr.,  521. 

Bame — Pleadings — Causes  of  Action — Adoption  by  Beference. 

27.  In  an  action  by  the  lessor  of  sheep  to  recover  on  the  contract 
of  lease,  a  counterclaim,  the  purpose  of  which  was  to  recover  of  the 
plaintiff  the  amount  due  defendant  for  the  care  of  the  sheep  de- 
livered to  him  and  an  amount  agreed  to  be  paid  for  extra  feed  to 
•certain  of  the  sheep  under  special  contract,  and  which  adopted  by 
reference  an  affirmative  defense,  theretofore  made,  alleging  fraud 
on  the  part  of  plaintiff,  was  insufficient  to  state  a  cause  of  action  on 
the  ground  of  fraud. — ^Power  ft  Bro.  Ltd.  v.  Turner,  Jr.,  521. 

Same — Pleadings — ^Insufficiency. 

28.  The  answer  of  defendant,  attempting  to  allege  fraud  on  the 
part  of  plaintiff's  agent  in  procuring  him  to  enter  into  a  contract 
whereby  defendant  was  to  winter  certain  sheep  for  plaintiff  for  a 
stipulated  sum,  by  a  statement  that  the  agent  had  delivered  to  him 
sheep  so  infected  with  lip  and  foot  ulceration,  that  extraordinary 
losses  occurred  for  which,  he  (defendant)  became  liable,  under  the 
contract,  but  into  which  he  would  not  have  entered  if  he  had 
known  that  the  sheep  were  infected — ^but  which  failed  to  allege 
that  the  agent  knew  or  should  have  known  of  the  fatal  character 
of  the  disease  or  that  the  sheep  were  infected,  or  that  his  repre- 
sentations as  to  the  cause  of  a  certain  lameness  in  some  of  the 
sheep  were  false  and  made  with  the  intent  to  mislead,  and  d:d 
mislead,  defendant,  or  that  defendant  relied  upon  the  misrepre- 
sentations so  made,  was  insufficient. — ^Power  ft  Bro.  Ltd.  ▼.  Turner, 
Jr.,  521. 

Issues  and  Proof. 

29.  Where,  in  an  action  on  a  lease  of  sheep,  one  of  the  issues  was 
whether  the  sheep  delivered  to  defendant  were  affected  with  lip  and 
foot  ulcerations,  evidence  that  some  of  the  sheep  were  affected 
•by  tapeworms  was  inadmissible,  in  the  absence  of.  evidence  that 
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tapeworms  were  one  of  the  Bjmptoms,  or  one  of  the  results  of  the 
disease  complained  of. — Power  So  Bro.  Ltd.  y.  Turner^  Jr.,  521. 

Items   Making  up  Total   Damages — Evidence. 

30.  It  was  error  to  permit  defendant  to  state,  in  support  of  his 
counterclaim  that  he  had  been  damaged  by  reason  of  the  infection 
of  his  sheds  and  grazing  lands  bj  the  diseased  sheep  delivered  to 
him  under  his  contract  of  lease,  the  damages  in  the  lump  sum  of 
$5,000,  without  first  requiring  him  to  state  the  particular  items 
which  made  up  the  total  amount. — Power  ft  Bro.  Ltd.  v.  Turner,  Jr., 
52L 

Writings — ^Parol  Evidence — When  Inadmissible. 

31.  Where  no  issue  had  been  made  upon  the  question  whether  a 
written  contract  of  lease  of  sheep  did  not  contain  all  the  stipulations 
of  the  parties,  evidence  that  prior  to  the  making  of  it  an  oral 
agreement  had  been  made  whereby  plaintiff's  agent  agreed  that 
defendant  should  have  only  sound  and  healthy  sheep  was  inad- 
missible.— Power  &  Bro.  Ltd.  v.  Turner,  Jr.,  521. 

Opinion  Evidence — ^Witnesses — Competency. 

32.  One  who,  though  experienced  in  raising  and  earing  for  sheep, 
had  not  been  shown  to  know  the  conditions  prevailing  at  the  place 
where  sheep  were  kept  under  a  contract  of  lease,  should  not  have 
been  permitted  to  testify  that  certain  extraordinary  losses  had  all 
resulted  from  a  certain  disease. — ^Power  &  Bro,  Ltd.  v.  Turner,  Jr., 
52L 

Same. 

33.  A  sheep-raiser  who  had  merely  stated  that  his  sheep  had  dur- 
ing two  winters  contracted  a  certain  infectious  disease  and  that  this 
was  his  only  experience  with  it,  was  not  competent  to  give  his 
opinion  as  to  whether  the  sheds  of  another  were  infected  by  such 
disease. — Power  &  Bro.  Ltd.  y.  Turner,  Jr.,  521. 

Live  Stock — ^Leases — ^Duty  of  Lessor. 

34.  Where  a  lease  of  sheep  bound  the  lessee  to  herd,  feed  and 
generally  care  for  the  sheep  as  his  own  property,  according  to  the 
best  custom  of  sheep  husbandry,  the  lessor  was  under  no  obligation 
to  undertake  the  treatment  of  the  sheep  suffering  from  a  disease, 
or  to  employ  any  one  for  that  purpose. — ^Power  ft  Bro.  Ltd.  y.  Turner, 
Jr.,   521. 

Same — Leases — ^Fraud — Duty  of  Lessor — ^Evidence — ^Immateriality. 

35.  Where,  in  an  action  to  recover  on  a  contract  of  lease  of  certain 
sheep,  defendant's  chief  contention  was  that  he  had  been  induced 
through  fraud  to  enter  into  the  lease,  in  that  plaintiff  delivered  to 
him  diseased  sheep,  evidence  that  the  lessor  or  his  agent  failed 
to  give  any  attention  to  sheep  affected  was  immaterial. — Power  ft 
Bro.   Ltd.   V.   Turner,  Jr.,   621. 

Same — Trial — Burden  of  Proof — Argument — Right  to  Open  and  Close. 

36.  Where  it  was  stipulated  at  the  close  of  plaintiff's  case  that 
if  plaintiff  was  entitled  to  judgment  in  an  action  on  a  contract  of 
lease  of  sheep,  it  was  to  be  for  a  certain  amount,  the  defendant, 
relying  on  counterclaims  for  damages,  had  the  burden  of  proof 
and  the  right  to  open  and  dos^  the  argument. — ^Power  ft  Bro.  Ltd. 
T.  Turner,  Jr.,  521. 

CONTRIBUTORY  NEGLIGENCE. 
Seo  Personal  Injuries. 
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COPIES. 

Articles  of  incorporation,  proof  of, — see  Corporations^  2-4. 
Public  records,  proof  of, — see  Pnbtic  Records,  1,  2. 

CORPORATIONS. 

Power  of  forei^  corporation  to  condemn  lands, — see  Eminent  Domain,  4^ 

5;  see,  also,  Receivers,  2-4.  ^  • 

Corporate  Character — Denial  on  Information  and  Belief. 

1.  The  provisions  of  section  690,  Code  of  Civil  Procedure,  relative 
to  denial  on  information  and  belief,  apply  to  anj  and  all  alleg^ationa 
in  a  complaint;  hence  an  allegation  in  the  complaint  of  a  corpora- 
tion, that  plaintiff  was  and  is  a  corporation,  was  put  in  issue  by  such 
a  denial. — Milwaukee  Gold  Extraction  Co.  v.  Gordon,  209. 

Foreign  Corporations — ^Proof  of   Corporate  Existence — Articles   of  Incor- 
poration— ^Authentication — ^Insufficiency. 

2.  Plaintiff  mining  corporation  was  organized  in  Arizona.  A  copy  of 
its  articles  of  incorporation,  on  file  in  the  office  of  a  county  recorder 
of  that  territory  was  placed  on  file  in  the  office  of  the  territorial 
secretary,  and  by  him  a  certified  copy  of  the  eopy  transmitted  to  the 
secretary  of  state  of  Montana,  who  on  request  of  plaintiff  furnished 
a  certified  copy  thereof  to  it,  and  this  paper  was  offered  in  evidence 
to  prove  its  corporate  existence.  The  certificate  of  the  county  re- 
corder, the  supposed  legal  custodian  of  the  original,  was  not  au- 
thenticated as  required  by  either  section  906,  United  States  Revised 
Statutes,  or  section  3206,  Code  of  Civil  Procedure.  The  certificate 
of  the  territorial  secretary,  as  it  appeared  in  the  record,  recited  that 
the  paper  was  a  true  transcript  of  the  copy  on  file  in  his  office,  and 
that  he  had  thereunto  set  his  hand  and  afiSxed  his  official  seal,  fol- 
lowed by  the  word  ''seal,"  without  any  impression  thereof  or  any- 
thing to  indicate  that  it  was  the  great  seal  of  the  territory.  Heii, 
that  the  writing  was  not  authenticated  as  required  by  law,  and,  there- 
fore, inadmissible  in  evidence  for  the  purpose  indicated. — ^Milwaukee 
Gold  Extraction  Co.  v.  Gordon,  209. 

Foreign  Corporations — Proof  of  Corporate  Existence— Requisites. 

3.  Since  corporations  are  creatures  of  statute,  the  copy  of  the  ar- 
ticles of  incorporation  referred  to  in  paragpraph  2  above,  offered  by 
plaintiff  to  prove  its  corporate  existence,  was  properly  excluded  from 
evidence  in  the  absence  of  proof  as  to  the  provisions  of  the  laws  of 
Arizona  authorizing  plaintiff's  incorporation  for  mining  purposes,  of 
the  manner  of  its  incorporation,  that  the  county  recorder  is  the  proper 
custodian  of  the  original,  or  whether  such  laws  authorize  or  require 
a  certified  copy  of  the  articles  to  be  filed  in  the  office  of  the  secre- 
tary of  the  territory  of  Arizona. — Milwaukee  Gold  Extraction  Co.  v. 
Gordon,  209. 

Same — Statutes  of  Sister  States — ^Judicial  Notice — ^Evidence. 

4.  Inasmuch  as,  under  section  906  of  the  United  States  Revised 
Statutes,  a  certified  copy  of  a  public  record  of  another  state  or  ter- 
ritory is  entitled  to  only  such  faith  and  credit  in  the  courts  of  this 
state  as  would  be  accorded  to  it  in  such  foreign  jurisdiction,  and  since 
in  this  state  courts  do  not  take  judicial  notice  of  the  statutory  laws 
of  a  sister  state  or  a  territory,  the  certified  copy  of  the  articles  of 
incorporation  mentioned  above,  was  not  competent  evidence  for  any 
purpose  in  the  absence  of  proof  respecting  the  use  of  such  copies  as 
evidence  in  Arizona. — ^Milwaukee  Gold  Extraction  Co.  v.  Gordon,  209. 
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Ve  Facto  Corporations — ^Proof  of  Ezistence — Essentialfl. 

5.  In  order  to  prove  that  a  corporation  de  facto  exiBts,  it  mtist  be 
shown  (1)  tnat  there  is  a  law  of  the  state  or  territory  of  the  cor- 
poration's alleged  existence  authorizing  the  organization  of  such  a 
corporation;  (2)  that  a  bona  fide  attempt  has  been  made  to  effect 
such  an  organization;  and  (3),  the  actual  user  of  the  corporate  powers 
or  some  of  them,  which  might  rightfully  have  been  used  had  the  cor- 
poration been  regularly  organize<L — ^Milwaukee  Gold  Extraction  Co.  ▼• 
Gordon,  209. 

Criminal    Law — Foreign    Banking    Corporations — ^Making    False   Beport — 

Capital  Stock — Payment  in  Money. 

6.  Defendant,  as  cashier  and  manager  of  a  foreign  banking  corpora^ 
tion  doing  business  in  this  state,  made  a  report  of  the  financial  condi- 
tion of  the  concern,  as  required  by  Laws  of  1901,  page  150,  to  the 
effect  that  the  amount  of  its  capital  stock  "actually  paid  in"  was 
$100,000.  The  information  filed  under  the  provisions  of  section  988^ 
Penal  Code,  alleged  this  statement  to  be  false  in  that  no  more  than 
$5,000  had  ever  been  paid  in  cash,  the  balance  having  consisted  of 
promissory  notes.  Held,  that  under  the  statutes  of  this  state  the 
capital  stock  of  a  foreign  corporation  may  consist,  in  whole  or  in 
part,  of  something  other  than  money;  and  that  the  state,  having  failed 
to  sustain  the  burden  of  proving  that  the  capital  stock  of  the  corpora- 
tion in  question  had  not  been  paid  in  money  or  in  any  other  property^ 
an  order  directing  a  verdict  of  acquittal  was  proper.— ^tate  y» 
Clements,  314. 

Directors — Scope  of  Duty. 

7.  Directors  of  a  corporation,  when  acting  within  the  scope  of  their 
authority,  are  bound  only  to  the  exercise  of  good  faith  and  the  use 
of  their  best  judgment  in  the  conduct  of  the  affairs  of  the  company. — 
Jacobs  y.  Jacobs  Mercantile  Co.,  321. 

COUNTIES. 
See  Tax  Deeds. 

COVENANTS. 
See  Logs  and  Logging,  2. 

CRIMINAL  LAW. 

Appeal — Record — Instructions — Credibility  of  Witnesses — Presumptions. 

1.  On  appeal  from  the  judgment  in  a  criminal  cause  it  will  be  pre^ 
sumed,  in  the  absence  of  the  evidence,  that  the  giving  of  an  instruc- 
tion in  the  language  of  subdivision  3  of  section  3390,  Code  of  Civil 
Procedure,  ''that  a  witness  false  in  one  part  of  his  testimony  is  t» 
be  distrusted  in  others,"  was  warranted  by  the  case  as  submitted. — 
State  v.  Connors,  15. 

Same. 

2.  Nor  was  the  above  instruction  erroneous  for  failure  to  insert  the 
word  "willfully"  before  the  word  ''false,"  and  the  words  "as  to  a 
material  matter"  after  the  word  "testimony." — State  v.  Connors,  15» 

Rape — Instructions — Applicability. 

3.  An  instruction  given  in  a  prosecution  for  rape,  that  if  it  ap^ 
peared  that  prosecutrix  was  under  the  age  of  sixteen  years,  and  wa& 
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not  the  wife  of  defendant  when  the  intercourse  took  place,  and  that 
''such  intercourse  was  had  at  any  time  within  five  years  prior  to  the 
filing  of  the  information  in  this  ease/'  then  a  verdict  of  guiltj  should 
be  returned,  was  not  erroneous  as  allowing^  conviction  for  an  act  of 
intercourse  occurring  after  the  date  of  the  alleged  offense  and  before 
the  date  of  filing  the  information,  since  the  words  "such  intercourse" 
related  to  the  act  described  in  the  information. — State  v.  Oonnoza,  15. 

Same — ^Record — Instructions — Presumptions. 

4.  The  above  instruction  was  not  objectionable  as  permitting  a  con- 
viction for  any  act  of  intercourse  had  within  five  years  of  the  date 
of  filing  the  information,  since^  in  the  absence  of  the  evidence  from 
the  record,  the  presumption  must  be  indulged  that  the  evidence  ad- 
duced related  to  the  act  of  intercourse  charged  in  the  information 
only,  and  that  the  instruction^ was  applicable  to  the  case  made. — 
State  V.  Connors,  15. 

Same — Intent — Instructions — ^Repetition  \j  nnecessary. 

5.  Where,  in  a  prosecution  for  crime,  an  instruction  had  been  given 
that  in  the  commission  of  the  act  charged  in  the  information  as  hav- 
ing been  done  feloniously,  the  intent  as  alleged  in  the  information 
must  have  been  proven  in  order  to  warrant  a  conviction,  the  subject 
of  criminal  intent  was  sufficiently  covered,  and  it  was  not  necessary 
to  repeat  the  rule  in  subsequent  instructions. — State  t.  Connors,  15. 

Contempt — Accomplice — Corroboration. 

6.  A  person  through  whom  a  litigant  attempted  to  eormptly  inflo- 
ence  a  member  of  a  jury  panel,  and  who,  while  declining  to  act  as 
intermediary,  stated  that  he  would  not  say  anything  to  anybody,  but 
that  he  would  have  to  tell  the  prospective  trial  juror,  with  whom  he 
was  connected  in  a  business  way,  so  as  to  put  him  on  his  guard,  was 
not  an  accomplice  whose  testimony  it  was  necessary  to  corroborate  be- 
fore the  litigant  could  be  found  guilty  of  contempt.  (Brantly,  G.  J., 
dissenting.) ---State  ex  rel.  Webb  v.  District  Court,  191. 

Vagrancy — ^Municipal  Corporations — ^Power  to  Define  and  Punish. 

7.  Under  paragraph  34  of  section  4800  of  the  Political  Code,  as 
amended  by  Session  Laws  of  1897,  page  206,  city  and  town  councils 
have  express  authority  from  the  state  to  define  vagrancy  by  ordinance 
and  to  punish  the  same. — State  ex  rel.  City  of  Butte  ▼.  District 
Court,  202. 

Vagrancy — Prosecution  in  Name  of  City — Police  Courts. 

8.  The  police  court  of  a  city  or  town  has  exclusive  jurisdiction  of 
all  proceedings  for  the  violation  of  an  ordinance  defining  vag^ncy 
and  prescribing  punishment  for  such  offense,  and  prosecutions  there- 
under must  be  conducted  in  the  name  of  the  city.— -State  ex  rel.  City 
of  Butte  V.  District  Court,  202. 

Same — Police  and  Justices'  Courts — Jurisdiction — Prosecution  in  Name  of 
State,  When. 

9.  Police  courts  have  concurrent  jurisdiction  with  justices'  courts  to 
punish  vagrancy  as  a  crime  against  the  state,  and  such  prosecutions 
must  be  instituted  and  conducted  in  the  name  of  the  state. — State 
ex  rel.  City  of  Butte  v.  District  Court,  202. 

Same — Habeas  Carpus — Supervisory  Control. 

10.  Held,  on  application  for  writ  of  supervisory  control,  that  the  dis- 
trict court  erroneously  ordered  the  release,  on  habeas  corpus,  of  one 
found  guilty  of,  and  sentenced  by  a  police  magistrate  for,  vagrancy 
under  an  ordinance  of  a  city  defining  that  offense  and  providing  pun- 
iahment  therefor. — State  ex  reL  City  of  Butte  ▼•  District  Court,  202. 
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Ck>ii8piracy. 

11.  If  an  act  done  by  one  person  is  lawful,  a  eombination  of  vereral 
perfM>n8  to  commit  the  same  act  does  not  make  it  unlawful,  so  as  to 
render  the  members  of  the  combination  liable  to  a  charge  of  con- 
spiracy.— ^Lindsaj  A  Co.  Ltd.  y.  Montana  Federation  of  Labor,  264. 

Banks  and  Banking — ^Making  False  Beport — Capital   Stock — Payment  in 
Money. 

12.  Defendant,  as  cashier  and  manager  of  a  foreign  banking  corpora- 
tion doing  business  in  this  state,  made  a  report  of  the  financial  condi- 
tion of  the  concern,  as  required  by  Laws  of  1901,  page  150,  to  the 
effect  that  the  amount  of  its  capital  stock  ^'actually  paid  in"  was 
$100,000.  The  information  filed  under  the  provisions  of  section  988, 
Penal  Code,  alleged  this  statement  to  be  false  in  that  no  more  than 
$5,000  had  ever  been  paid  in  cash,  the  balance  having  consisted  of 
promissory  notes.  Held,  that  under  the  statutes  of  this  state  the 
capital  stock  of  a  foreign  corporation  may  consist  in  whole  or  in 
part,  of  something  other  than  money;  and  that  the  state,  having  failed 
to  sustain  the  burden  of  proving  that  the  capital  stock  of  the  corpora- 
tion in  question  had  not  been  paid  in  money  or  in  any  other  property, 
an  order  directing  a  verdict  of  acquittal  was  proper.— ^tate  v. 
Clements,  814. 

Forgery — Information — Separate  Counts — Same  Offense — Demurrer. 

13.  An  information  charging  forgery  in  two  counts,  the  first  by  the 
false  making  of  the  instrument,  and  the  second  by  uttering  it  (the 
pleading  distinctly  referring  to  the  same  instrument),  is  not  vulner- 
able to  attack  by  demurrer  for  charging  two  offenses,  the  inhibition  of 
Section  1836,  Penal  Code,  that  the  indictment  or  information  must 
charge  but  one  offense,  being  directed  to  pleadings  which  charge  more 
than  one  distinct  offense,  and  not  to  one  which  in  each  of  two  counts 
charges  the  same  offense. — State  ▼.  Mitton,  366. 

game — ^Uttering  Forged  Note — Alteration — Evidence — Admissibility. 

14.  In  a  prosecution  for  uttering  a  forged  note,  evidence  held  admis- 
sible to  show  tiiat  the  instrument  had  been  originally  a  part  of  an 
order  for  school  supplies  and  had  been  severed  from  the  remaining 
portion,  without  the  knowledge  or  consent  of  the  signers  of  the  order, 
by  which  severance  the  paper  was  changed  from  a  non-negotiable  into 
a  negotiable  promissory  note. — State  v.  Mitton,  366. 

Same — ^Uttering  Forged  Note — Element  of  Offense— Evidence. 

15.  To  justify  conviction  of  one  charged  with  uttering  a  note  while 
knowing  it  to  be  forged,  it  is  not  necessary  to  show  tlAt  the  forgery 
in  the  first  instance  was  committed  by  the  defendant.  If,  knowing 
that  the  instrument  was  in  fact  a  forgery,  he  passed  it  as  true  and 
genuine  with  a  felonious  intent,  he  is  guilty  of  forgery  under  section 
840,  Penal  Code.— State  v.  Mitton,  366. 

Same — ^Evidence— Admissibility — Harmless  Error. 

16.  An  information  charging  forgery  contained  two  counts,  the  first 
l^  the  false  making  of  the  instrument,  and  the  second  by  uttering  it 
while  knowing  it  to  be  forged.  Before  final  submission  of  the  case 
the  court  withdrew  from  the  jury  all  consideration  of  the  first  count, 
but  before  doing  so,  evidence  had  been  admitted  showing  that  the 
instrument  in  question  had  been  a  part  of  an  order  for  supplies  and 
bad  been  severed  from  the  remaining  portion,  whereby  the  paper  was 
changed  from  a  non-negotiable  to  a  negotiable  promissory  note — 
which  evidence  was  admissible  under  the  second  count.  Held,  that  if 
the  admission  of  such  evidence  before  withdrawal  of  the  first  count 
was  error,  it  was  error  without  prejudice,  the  jury  having  been  told 
not  to  consider  the  fint  eount  in  arriving  at  a  verdict.— State  v.  Mitton, 
S6«. 
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Same — Filling  Blanks — Implied  Authority. 

17.  The  rule  that  the  delivery  of  a  writing^  containing  blanks  evidently 
intended  to  be  filled,  creates  an  implied  authority  in  the  person  who 
receives  it  to  complete  the  instrument  by  filling  the  blanks,  has  no 
application  where  the  defendant  had  himself  testified  that  the  blanks 
in  the  notes  which  he  was  charged  with  uttering  while  knowing  it  to 
be  spurious,  had  all  been  filled  before  it  was  signed. — State  v.  Mitton, 
366. 

Same — Uttering  Forged  Note — Circumstances  of  Transfer — ^Evidence — ^Ad- 
missibility. 

18.  Evidence  relating  to  the  circumstances  of  the  transfer  of  a  forged 
note,  with  the  uttering  of  which  defendant  stood  charged,  was  admis- 
sible as  a  part  of  the  history  of  the  transaction,  and  as  showing  the 
intent  with  which  he  acted.~iSlate  v.  Mitton,  366. 

Same — Similar  Transactions — Evidence — Admissibility. 

19.  Evidence  revealing  transactions  of  a  nature  similar  to  tbe  one 
which  gave  rise  to  the  prosecution  against  defendant  for  uttering  a 
forged  note,  was  admissible  for  the  purpose  of  showing  a  system  or 
general  plan,  a  guilty  knowledge  or  criminal  intent,  and  to  negative 
the  idea  that  the  act  for  which  the  defendant  was  on  trial  was  the 
result  of  accident  or  mistake. — State  v.  Mitton,  366. 

Same — Changing  Non-Negotiable  into  Negotiable  Note. 

20.  BM,  that  the  changing  of  an  order  for  school  supplies  by 
detaching  a  portion  thereof  so  as  to  create,  out  of  what  was  not  in- 
tended as  a  promissory  note,  a  negotiable  instrument,  is  such  a  mate- 
rial alteration  of  the  original  instrument  as  to  constitute  forgery,  if 
done  with  a  criminal  intent. — State  v.  Mitton,  366. 

Same — Instructions — Refusal. 

21.  Where  the  district  court  in  a  prosecution  for  forgery  had  with- 
drawn from  the  jury's  consideration  a  count  charging  the  crime  by 
the  false  making  of  the  instrument,  and  defendant  was  convicted  on 
a  second  count,  for  having  uttered  it  with  the  knowledge  that  it  was 
forged,  it  properly  refused  to  instruct  the  jury  that  one  of  the  issues 
was  whether  defendant  signed  the  names  of  the  purported  makers  of 
the  note,  since  it  was  immaterial  who  forged  it  or  by  what  means  the 
forgery  was  accomplished. — State  v.  Mitton,  366. 

Same — Conviction — Evidence — Sufficiency. 

22.  A  judgment  of  conviction  of  the  crime  of  forgery  will  not  be  re- 
versed for  alleged  insufficiency  of  the  evidence  to  justify  the  verdict, 
even  though  another  jury  might  properly  have  reached  another  con- 
clusion. If  the  evidence  of  defendant's  guilt  was  not  so  weak  as  that 
it  ought  not  to  have  gone  to  the  jury,  and  was  believed  by  them,  the 
defendant  was  properly  convicted. — State  v.  Mitton,  366. 

CROSS-EXAMINATION. 
Scope  of,— «ee  Evidence,  35. 

CUSTOM. 
See  Evidence,    21-23. 

DAMAGES. 

Pain  and  suflPering, — see  Personal  Injuries,  16. 
Items  making  up, — see  Evidence,  31. 
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Pleading — Splitting  Causes  of  Action — Counts. 

1.  Semhle:  Where  all  the  damages  resulting  from  an  alleged  fraud 
were  the  result  of  one  aet  of  the  wrongdoer,  it  would  seem  that  the 
defrauded  party  has  but  one  single  cause  of  action  arising  out  of 
this  wrong;  therefore,  all  the  elements  going  to  make  up  the  sum 
total  of  the  damages  should  be  alleged  in  one  eount,  and  not  split 
into  several  causes  of  action. — Power  &  Bro.   Ltd.   ▼.  Turner,  Jr.,  521. 

DATES. 
Error  in, — see  Pleading  and  Practice,  8. 

DEATH. 
By  accident, — see  Personal  Injuries,  1,  2,  28-38.  . 

DECEIT. 
Bee  Contracts,  25-36. 

DECREES. 
See  Judgments. 

DEEDS. 

Construction — ^Intention  of  Parties. 

1.  In  construing  the  terms  of  a  deed  the  court  must,  if  possible, 
ascertain  the  intention  of  the  parties  to  the  sale  as  expressed  by  the 
deed. — Hollensteiner  v.  Missoula  Lumber  Co.,  278. 

DEFAULT. 

Appeal — Record — Authentication. 

1.  Papers  supposedly  used  at  a  hearing  of  a  motion  to  set  aside  a 
default,  widch  are  not  brought  into  the  record  on  appeal  by  bill  of 
exceptions,  nor  identified  in  any  way,  but  are  merely  certified  to  by 
the  clerk  of  tho  district  court  as  being  all  the  papers  used  on  the 
hearing  of  the  motion,  are  not  properly  in  the  record  and  will  be 
stricken  out. — Manuel  v.  Scott,  29. 

Becord  on  Appeal. 

2.  The  record  on  appeal  from  an  order  vacating  or  refusing  to  va- 
cate a  default  consists  of  the  papers  used  on  the  motion. — li£inuel  v. 
Scott,  29. 

Water  Bights — Adverse  Possession — Pleadings— Beply. 

3.  Defendant  in  a  suit  involving  a  water  right  denied  every  material 
allegation  of  the  complaint,  set  up  his  right  by  appropriation,  and 
further  alleged  that  ''for  more  than  ten  years  last  past"  he  had 
been  in  the  adverse  possession  of  the  ditch  and  water  right.  Plaintifi? 
did  not  file  any  reply,  and  defendant  had  judgment  by  default. 
Held,  that  the  allegation  relative  to  adverse  possession  required  a 
reply,  and  that,  therefore,  judgment  by  default  was  properly  entered. 
State  V.  Quantic,  32. 

Judgment — Extent  of  Belief — Statutes. 

4.  In  Code  of  Civil  Procedure,  section  722,  as  amended  by  Laws 
of  1899,  page  143,  providing  that,  if  plaintiff  fails  to  reply  or  demur 
to  the  counterclaim,  defendant  shall  be  entitled  to  the  same  relief 
as  plaintiff  on  the  failure  of  defendant  to  demur  or  answer  the  com- 
plaint, and  if  the  answer  contains  new  matter  and  plaintiff  fails  to 
reply  or  demur  thereto  within  the  time  allowed  by  law,  defendant  may 


638  Default. 


move  for  raeli  judgment  as  he  may  be  entitled  to  upon  "such  state- 
ment," the  words  ''such  statement"  mean  the  statement  of  the  new 
matter  relied  on  as  constituting  a  defense,  without  any  reference  to 
the  matter  set  up  in  the  complaint— State  ▼.  Quantie,  32. 

Attorney  Cleneral — Service — ^Default — Setting  Aside — Insufficient  Grounds. 

5.  In  an  action,  commenced  by  the  state,  involving  a  water  right, 
the  defendant's  answer  among  other  things  set  up  title  in  him  by 
adverse  possession.  Upon  failure  of  plaintiff  to  reply,  a  default  was 
entered.  From  the  affidavits  filed  in  support  of  a  motion  to  set  the 
default  aside  it  appeared  that,  while  the  complaint  was  prepared  and 
signed  by  the  attorney  general,  the  county  attorney  of  the  county  in 
which  the  suit  was  brought  had  been  intrusted  with  its  prosecution. 
A  copy  of  the  answer  was  served  on  the  attorney  general,  but  none 
upon  the  county  attorney.  It  appeared  further  that  each  of  these 
officers  depended  upon  the  other  to  attend  to  the  case.  Although  the 
court  had  the  motion  for  judgment  for  failure  to  reply,  and  the  one 
to  set  aside  the  default  under  advisement  for  five  months,  no  reply 
was  ever  tendered.  Held,  that  the  service  of  the  answer  upon  the  at- 
torney general  was  proper,  and  that  under  the  circumstances  the  court 
was  justified  in  refusing  to  reopen  the  default.     State  v.  Quantic,  32. 

Setting  Aside — Excusable  Neglect — Discretion. 

6.  The  granting  of  a  motion  to  set  aside  the  verdict  of  the  jury 
and  defendant's  default  in  an  action  for  divorce,  on  the  ground  of 
excusable  neglect  on  the  part  of  her  attorney,  held  not  to  have  been 
abuse  of  discretion  where  it  appeared  that  the  cause  was  the  third 
set  for  hearing  on  a  certain  day;  that  it  was  at  issue;  that  defendant 
with  her  counsel  and  witnesses  were  present  on  said  day,  ready  for 
trial;  that  the  second  cause  was  then  being  tried;  that  defendant's 
attorney,  understanding  from  counsel  in  that  cause  that  it  would  take 
all  day  to  try  it,  and  desiring  to  go  to  a  neighboring  town  on  a  mat- 
ter of  business,  asked  to  have  the  divorce  proceeding  continued  until 
the  next  day;  that  the  judge  refused  to  do  so,  but  that  counsel 
thought  he  would  "take  a  chance"  and  left;  that  he  misconstrued 
a  remark  of  the  judge  when  indicating  his  purpose  to  depart;  that 
the  case  was  reached  during  his  absence,  tried  and  a  decree  entered 
against  his  client. — Jones  v.  Jones,  155. 

Same — Affidavit  of  Merits — When  Unnecessary. 

7.  The  above  cause  having  been  at  issue  and  the  defendant  with  her 
counsel  and  witnesses  present  on  the  day  set  for  trial^  ready  to  pro- 
ceed, the  court  had  the  information  that  defendant  claimed  to  have  a 
meritorious  defense,  and  therefore  the  necessity  for  filing  an  affidavit 
of  merits  did  not  exist. — Jones  v.  Jones,  155. 

Definition — Right  to  Judgment. 

8.  A  default  is  an  admission  of  plaintiff's  case,  stands  in  the  place 
of  a  trial  in  a  litigated  action,  has  the  same  effect  as  a  verdict,  and  is 
a  final  submission  of  the  case  as  against  the  defaulting  defendant; 
hence,  upon  default,  plaintiff  is  entitled  to  judgment  as  of  course,  to 
the  same  extent  as  though  defendant  had  defended  and  a  verdict  in 
favor  of  plaintiff  had  been  returned  upon  the  trial  of  the  cause. — 
State  ex  rel.  Stiefel  v.  District  Court,  298. 

Failure  to  Enter  Judgment — Dismissal — Excuse  for  Delay. 

9.  The  fact  that  another  suit,  upon  the  same  causes  of  action  and 
between  the  same  parties,  is  pending  in  another  state  is  not  any  ex- 
cuse for  failure  to  have  a  judgment  entered  within  six  months  after 
the  default  of  one  of  several  defendants,  so  as  to  prevent  a  dismissaL 
State  ex  reL  Stiefel  v.  District  Court,  298. 
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IViilure  to  Answer — Waiver. 

10.  Where  one  of  the  several  defendants  defaulted,  the  mere  fact 
that  one  of  his  eodefendants  had  set  forth  facts  in  his  answer  which  if 
true,  constituted  a  complete  defense  for  the  nonanswering  defendant 
as  well  as  for  the  one  answering,  did  not  deprive  the  court  of  the  right 
to  enter  a  judgment  bj  default,  since  by  failure  to  answer  he  waived 
the  right  to  assert  a  defense,  and  no  one  else  could  interpose  it  for 
him.— %tate  ex  rel.  Stiefel  v.  District  Court,  298. 

Failure  to  Enter  Judgment — ^Dismissal — Discretion. 

11.  Where  a  defaulted  defendant  presented  a  prima  facie  right  to 
have  the  cause  against  him  dismissed  for  failure  of  plaintiff  to  have 
judgment  entered  within  six  months  after  entry  of  default,  and  the 
plaintiff  did  not  offer  any  valid  excuse  why  dismissal  should  not  be 
had,  there  was  not  anything  to  put  judicial  discretion  in  motion  (if 
such  a  motion  was  addressed  to  the  court's  discretion),  and  the  re- 
quest for  dismissal  should  have  been  granted. — State  ex  reL  Stiefel 
V.  District  Ck)urt,  298. 

Same — Dismissal — Mandamus — When  Proper  Remedy. 

12.  Where  two  and  one-half  years  had  elapsed  since  plaintiff,  in  an 
action  against  several  defendants  (some  of  whom  were  nonresidents 
of  the  state  upon  whom  service  of  summons  could  not  be  had),  was 
entitled  to  have  judgment  by  default  entered  against  one  of  them  (a 
resident),  but  none  had  been  demanded  or  entered,  and  where  it  ap- 
peared from  the  record  that  a  considerable  time  would  elapse  before  a 
final  judgment  could  be  entered,  if  it  ever  could  be  done,  mandamus  was 
the  proper  remedy  to  compel  the  court  upon  proper  motion  to  dismiss 
the  case  against  the  defaulted  defendant,  since  appeal  from  the  final 
judgment  in  the  case  would  not  furnish  that  plain,  speedy  and  ade- 
quate remedy  contemplated  by  section  1962  of  the  Code  of  Civil  Pro- 
cedure.— State  ex  reL  Stiefel  v.  District  Court,  298. 

DEFENSES. 

See  Contracts,  20,  21;    Contempt,  6,  7;    Mandamus,  5;    Statute  of  Frauds, 

3;    Undertakings,  9. 

DEFINITIONS. 
See  Words  and  Phrases. 

DELEGATION  OF  LEGISLATIVE  POWEB. 
See  Constitution,  12,  13. 

DE  MINIMIS  NON  CUBAT  LEX. 

Error — Appeal — Affirmance. 

1.  Under  the  maxim  de  minimis  nan  curat  lex,  a  judgment  will  not 
be  reversed  for  errors  operating  to  appellant's  prejudice  in  the  sum 
of  seventy-six  cents  only. — ^Hopkins  v.  Kitts,  26. 

DEMUBBEB. 

See  Pleading  and  Practice,  13,  14. 

Admission  by, — see  Pleading  and  Practice,  16. 

DE8CBIPTION8. 
Of  real  property,  sufficiency, — see  Contracts,  23. 
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DISCRETION. 

See,  abio,  Default,  5,  6,  11;   New  Trial,  4,  7,  10;   Order  of  Proof,  1;  Stay, 

2,3,4. 
How  Put  in  Motion. 

1.  Judicial  discretion  cannot  be  ezereifled  unksB  then  be  tmeiM  and 
eircumstaneea  to  pat  it  in  motion.— State  ox  leL  Stiefel  ▼•  Diatriet 
Court,  298. 

Complaint — Amendment — ^During  Trial 

2.  It  lies  within  the  discretion  of  the  trial  eoart  to  permit  an  amend- 
ment to  the  complaint,  at  the  dose  of  plaintiif'a  ease,  for  the  purpose 
of  making  it  conform  to  the  proof,  and  error  cannot  be  predicated 
upon  its  action  unless  abuse  is  shown. — Dempster  ▼.  OregoM  Short  Hat 
B.  B.  Co.,  335. 

8choo]  Trustees — ^Bemoval  of  School — Mandamng — Defenses. 

3.  A  school  board  is  not  vested  with  anj  discretion  retatiTe  to  the 
calling  of  an  election  to  determine  the  location  of  a  school  site,  bat 
must  do  so  before  thej  can  act  (Laws  1897,  p.  130) ;  hence,  the  con- 
tention that  the  issuance  of  a  writ  of  mandate  to  compel  them  to  call 
an  election  for  such  purpose  will  control  their  diaeretiony  baa  no  merit 
State  ex  reL  Bean  t.  Ljona  et  aL,  354. 

DISMISSAL. 

Of  appeal  for  failure  of  notice  to  adverse  party, — see  Error  and  Appeal, 

25. 

For  failure  to  file  transcript, — ^Id.,  33. 

''Final   SubmiKRion'^ — Statutes  Noseitur  a  nociis, 

1.  Held,  undor  the  rule  of  nogcitur  a  soeiii,  that  the  words  "final 
submiNNion,''  found  in  section  1004,  Code  of  Civil  Procedure,  which 
proviflos  tliat  an  action  may  be  dismissed  bj  the  court  when,  after 
vordict  or  final  submission,  the  party  entitled  to  judgment  neglects  to 
demand  and  have  the  same  entered  for  more  than  six  montl^,  mean 
a  BubmiHflion  which  is  the  equivalent  of  the  return  of  a  verdict,  and 
refer  to  that  state  of  the  case  when  a  judgment  may  rightfully  be 
demanded  as  of  course. — State  ex  reL  Stiefel  v.  District  Court,  298. 

Default — Failure  to   Enter  Judgment — Excuse  for  Delay. 

2.  The  fact  that  another  suit,  upon  the  same  causes  of  action  and 
between  the  same  parties,  is  pending  in  another  state  is  not  any  excuse 
for  failure  to  have  a  judgment  entered  within  six  months  after  the 
default  of  one  of  several  defendants,  so  as  to  prevent  a  diamissal. — 
State  ex  rel.  Stiefel  v.  District  Courts  298. 

Failure  to  Enter  JudjO^ment — Discretion. 

8.  Where  a  defaulted  defendant  presented  a  prima  facie  right  to 
have  the  cause  against  him  dismissed  for  failure  of  plaintiff  to  have 
judgment  entered  within  six  months  after  entry  of  default,  and  the 
plaintiff  did  not  offer  any  valid  excuse  why  dismissal  should  not  be 
had,  there  was  not  anything  to  put  judicial  discretion  in  motion  (if 
such  a  motion  was  addressed  to  the  court's  discretion),  and  the  re- 
queRt  for  dismispal  should  have  been  granted.^9tate  ex  rel.  Stiefel  v. 
District  Court,  298. 

Failure  to  Enter  Judgment — Mandatory  Statute. 

4.     Ucldf  that  the  proviFion  of  section  1004,  Code  of  Civil  Procedure, 

-^^-*  an  action  **may'*  be  dismissed  by  the  court  when  after  verdict 

I  submission  the  party  entitled  to  judgment  neglects  to  demand 

'e  the  same  entered,  is  mandatory,  and  not  a  matter  addressed 

Uscretion  of  the  district  court. — State  ex  leL  Stiefel  ▼•  Dis- 

irt,  298. 
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End  of  Litigation — ^Policy  of  Law. 

5.  The  policy  of  the  law  is  to  put  an  end  to  litigation  at  the  earliest 
possible  moment. — State  ex  rel.  Stiefel  y.  District  Court,  298. 

Failure  to  Enter  Judgment — Mandamw — ^When  Proper  Bemedy. 

6.  Where  two  and  a  half  years  had  elapsed  since  plaintiff,  in  an 
action  against  several  defendants  (some  of  whom  were  nonresidents  of 
the  state  upon  whom  service  of  summons  could  not  be  had),  was  en- 
titled to  have  judgment  by  default  entered  against  one  of  them  (a 
resident),  but  none  had  been  demanded  or  entered,  and  where  it  ap- 
peared from  the  record  that  a  considerable  time  would  elapse  before 
a  final  judgment  could  be  entered,  if  it  ever  could  be  done,  mandamus 
was  the  proper  remedy  to  compel  the  court  upon  proper  motion  to  dis- 
miss the  case  against  the  defaulted  defendant,  since  appeal  from  the 
final  judgment  in  the  case  would  not  furnish  that  plain,  speedy  and 
adequate  remedy  contemplated  by  section  1962  of  the  Code  of  Civil 
Procedure. — State  ex  rel.    Stiefel  v.   District   Court,   298. 

DISTRICT  COURT. 

See,  also.  Contempt;  Jurisdiction. 

Trial — ^Remarks  of  Court — When  not  Prejudicial. 

1.  Remarks  of  the  court,  made  at  the  close  of  defendant's  testimony, 
on  a  motion  of  plaintiff  for  a  directed  verdict,  relative  to  the  state 
of  the  ease  as  then  made,  were  not  prejudicial  where  thereafter  plain- 
tiff introduced  rebuttal  testimony  and  the  disputed  questions  were 
fairly  submitted  to  the  jury  ."^Hopkins  ▼.  Kitts,  20. 

Stay  of  Execution — Abuse  of  Discretion — Erroneous  Practice. 

2.  The  fact  that  a  district  court  had  for  many  years  pursued  the 
erroneous  practice  of  granting  a  stay  of  execution  upon  the  ex  parte 
application  of  a  party  moving  for  new  trial,  without  exacting  security, 
contrary  to  the  plain  provisions  of  section  1175  of  the  Code  of  Civil 
Procedure,  did  not  endow  the  practice  with  the  force  of  law,  no  matter 
how  long  continued. — €tate  ex  reL  Robinson  v.  Clements,  Judge,  100. 

New  Trial — ^Verdict  Against  Evidence — Duty  of  Court. 

3.  It  is  the  duty  of  the  trial  judge,  if  satisfied  that  a  verdict  was 
not  warranted  by  the  evidence,  to  set  it  aside  on  proper  motion.— 
Mullen  V.  aty  of  Butte,  183. 

Practice. 

4.  Courts  must  proceed  according  to  established  practice. — ^Lozar  v. 

Neill,  287. 

Parties  Defendant — Judgment  Against  One  or  More. 

5.  Where  several  defendants  are  jointly  and  severally  liable,  the  dis- 
trict court  may,  under  section  1002,  Code  of  Civil  Procedure,  enter 
judgment  against  one  or  more  of  them,  leaving  the  action  proceed 
against  the  others. — State  ex  rel.  Stiefel  v.  District  Court,  298. 

Receivers — Power  to  Appoint — How  to  be  Exercised. 

6.  The  power  lodged  in  the  district  court  to  appoint  a  receiver  should 
be  exercised  with  great  care  and  the  utmost  caution,  and  even  upon 
a  strong  showing  the  authority  must  be  used  with  conservatism  and  the 
remedy  resorted  to  only  in  cases  of  emergency. — Jacobs  v.  Jacobs 
Mercantile  Co.,  321. 

Correction  of  Records — Power  of  Court. 

7.  A  court  has  the  power  to  correct  its  records  so  as  to  speak  the 
truth;  hence  there  was  no  error  in  an  order  of  court  directing  a 
change  in  the  date  of  the  entry  of  judgment  so  as  to  show  on  what 
day  it  was  actually  entered. — Power  A  Bro.   Ltd.    ▼.  Turner,  Jr.,  521. 
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not  the  wife  of  defendant  when  the  intercourse  took  plaee,  and  that 
"such  intercourse  was  had  at  anj  time  within  five  years  prior  to  the 
filing  of  the  information  in  this  case, ' '  then  a  verdict  of  goiltj  should 
be  returned,  was  not  erroneous  as  allowing  conviction  for  an  act  of 
intercourse  occurring  after  the  date  of  the  alleged  offense  and  before 
the  date  of  filing  the  information,  since  the  words  "such  intercourse" 
related  to  the  act  described  in  the  information. — State  ▼.  Cronnors,  15. 

Same — Record — Instructions — Presumptions. 

4.  The  above  instruction  was  not  objectionable  as  permitting  a  con- 
viction for  any  act  of  intercourse  had  within  five  years  of  the  date 
of  filing  the  information,  since^  in  the  absence  of  the  evidence  from 
the  record,  the  presumption  must  be  indulged  that  the  evidence  ad- 
duced related  to  the  act  of  intercourse  charged  in  the  information 
only,  and  that  the  instruction ^was  applicable  to  the  case  made. — 
State  V.  Connors,  15. 

Same — ^Intent — Instructions — ^Repetition  \j  nneeessary. 

5.  Where,  in  a  prosecution  for  crime,  an  instruction  had  been  given 
that  in  the  commission  of  the  act  charged  in  the  information  as  hav- 
ing been  done  feloniously,  the  intent  as  alleged  in  the  information 
must  have  been  proven  in  order  to  warrant  a  conviction,  the  subject 
of  criminal  intent  was  suf&ciently  covered,  and  it  was  not  necessary 
to  repeat  the  rule  in  subsequent  instructions. — State  y.  Connors,  15. 

Contempt — ^Accomplice — Corroboration. 

6.  A  person  through  whom  a  litigant  attempted  to  eormptly  influ- 
ence a  member  of  a  jury  panel,  and  who,  while  declining  to  act  as 
intermediary,  stated  that  he  would  not  say  anything  to  anybody,  but 
that  he  would  have  to  tell  the  prospective  trial  juror,  with  whom  he 
was  connected  in  a  business  way,  so  as  to  put  him  on  his  guard,  was 
not  an  accomplice  whose  testimony  it  was  necessary  to  corroborate  be- 
fore the  litigant  could  be  found  guilty  of  contempt.  (Brantly,  C.  J., 
dissenting. )---State  ex  rel.  Webb  v.  District  Court,  191. 

Vagrancy — ^Municipal  Corporations — Power  to  Define  and  Pnnish. 

7.  Under  paragraph  34  of  section  4800  of  the  Political  Code,  as 
amended  by  Session  Laws  of  1897,  page  206,  city  and  town  councils 
have  express  authority  from  the  state  to  define  vagrancy  by  ordinance 
and  to  punish  the  same. — State  ex  rel.  City  of  Butte  t.  District 
Court,  202. 

Vagrancy — Prosecution  in  Name  of  City — Police  Courts. 

8.  The  police  court  of  a  city  or  town  has  exclusive  jurisdiction  of 
all  proceedings  for  the  violation  of  an  ordinance  defining  vagrancy 
and  prescribing  punishment  for  such  offense,  and  prosecutions  there- 
under must  be  conducted  in  the  name  of  the  city.--State  ex  rel.  City 
of  Butte  V.  District  Court,  202. 

Same — Police  and  Justices'  Courts — Jurisdiction — ^Prosecution  in  Name  of 
State,  When. 

9.  Police  courts  have  concurrent  jurisdiction  with  justices'  courts  to 
punish  vagrancy  as  a  crime  against  the  state,  and  such  prosecutions 
must  be  instituted  and  conducted  in  the  name  of  the  state. — State 
ex  rel.  City  of  Butte  v.  District  Court,  202. 

Same — Eabecu  Corpus — Supervisory  Control. 

10.  Eeldf  on  application  for  writ  of  supervisory  control,  that  the  dis- 
trict court  erroneously  ordered  the  release,  on  habeas  corpus,  of  one 
found  guilty  of,  and  sentenced  by  a  police  magistrate  for,  vagrancy 
under  an  ordinance  of  a  city  defining  that  offense  and  providing  pun- 
ishment therefor. — State  ex  rel.  City  of  Butte  v.  District  Court,  202. 
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€k>ii8pirae7. 

11.  If  an  act  done  by  one  person  is  lawful,  a  eombination  of  several 
persons  to  commit  the  same  act  does  not  make  it  unlawful,  so  as  to 
render  the  members  of  the  combination  liable  to  a  charge  of  con- 
spiracy.— ^Lindsay  &  Go.  Ltd.  y.  Montana  Federation  of  Labor,  264. 

Banks  and  Banking — ^Making   False  Beport — Capital   Stock — Payment  in 
Money. 

12.  Defendant,  as  cashier  and  manager  of  a  foreign  banking  corpora- 
tion doing  business  in  this  state,  made  a  report  of  the  financial  condi- 
tion of  the  concern,  as  required  by  Laws  of  1901,  page  150,  to  the 
effect  that  the  amount  of  its  capital  stock  ^'actually  paid  in"  was 
$100,000.  The  information  filed  under  the  provisions  of  section  988, 
Penal  Code,  alleged  this  statement  to  be  false  in  that  no  more  than 
$5,000  had  ever  been  paid  in  cash,  the  balance  having  consisted  of 
promissory  notes.  Held,  that  under  the  statutes  of  this  state  the 
capital  stock  of  a  foreign  corporation  may  consist  in  whole  or  in 
part,  of  something  other  than  money;  and  that  the  state,  having  failed 
to  sustain  the  burden  of  proving  that  the  capita!  stock  of  the  corpora- 
tion in  question  had  not  been  paid  in  money  or  in  any  other  property, 
an  order  directing  a  verdict  of  acquittal  was  proper.— ^tate  v. 
Clements,  314. 

Forgery — Information — Separate  Counts — Same  Offense — Demurrer. 

13.  An  information  charging  forgery  in  two  counts,  the  first  by  the 
false  making  of  the  instrument,  and  the  second  by  uttering  it  (the 
pleading  distinctly  referring  to  the  same  instrument),  is  not  vulner- 
able to  attack  by  demurrer  for  charging  two  offenses,  the  inhibition  of 
Section  1836,  Penal  Code,  that  the  indictment  or  information  must 
charge  but  one  offense,  being  directed  to  pleadings  which  charge  more 
than  one  distinct  offense,  and  not  to  one  which  in  each  of  two  counts 
charges  the  same  offense. — State  v.  Mitton,  366. 

Same — ^Uttering  Forged  Note — Alteration — Evidence — Admissibility. 

14.  In  a  prosecution  for  uttering  a  forged  note,  evidence  held  admis- 
sible to  show  that  the  instrument  had  been  originally  a  part  of  an 
order  for  school  supplies  and  had  been  severed  from  the  remaining 
portion,  without  the  knowledge  or  consent  of  the  signers  of  the  order, 
by  which  severance  the  paper  was  changed  from  a  non-negotiable  into 
a  negotiable  promissory  note. — State  v.  Mitton,  366. 

Same — ^Uttering  Forged  Note — Element  of  Offense — ^Evidence.    * 

15.  To  justify  conviction  of  one  charged  with  uttering  a  note  while 
knowing  it  to  be  forged,  it  is  not  necessary  to  show  t^t  the  forgery 
in  the  first  instance  was  committed  by  the  defendant.  If,  knowing 
that  the  instrument  was  in  fact  a  forgery,  he  passed  it  as  true  and 
genuine  with  a  felonious  intent,  he  is  guilty  of  forgery  under  section 
840,  Penal  Code.— State  v.  Mitton,  366. 

fiame^Evidence — ^Admissibility — Harmless  Error. 

16.  An  information  charging  forgery  contained  two  counts,  the  first 
by  the  false  making  of  the  instrument,  and  the  second  by  uttering  it 
while  knowing  it  to  be  forged.  Before  final  submission  of  the  case 
the  court  withdrew  from  the  jury  all  consideration  of  the  first  count, 
but  before  doing  so,  evidence  had  been  admitted  showing  that  the 
instrument  in  question  had  been  a  part  of  an  order  for  supplies  and 
had  been  severed  from  the  remaining  portion,  whereby  the  paper  was 
changed  from  a  non-negotiable  to  a  negotiable  promissory  note — 
which  evidence  was  admissible  under  the  second  count.  Held,  that  if 
the  admission  of  such  evidence  before  withdrawal  of  the  first  count 
was  error,  it  was  error  without  prejadice,  the  jury  having  been  told 
not  to  consider  the  first  count  in  arriving  at  a  verdict. — State  v.  Mitton, 
36«. 
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Same — FilHiig  Blanks — Implied  Authoiitj. 

17.  The  rule  that  the  delivery  of  a  writings  containing  blanks  evidently 
intended  to  be  filled,  creates  an  implied  authority  in  the  person  who 
receives  it  to  complete  the  instrument  by  filling  the  blanks,  has  no 
application  where  the  defendant  bad  himself  testified  that  the  blanks 
in  the  notes  which  he  was  charged  with  uttering  while  knowing  it  to 
be  spurious,  had  all  been  filled  before  it  was  signed. — State  v.  Mitton, 
366. 

Same — Uttering  Forged  Note — Circumstances  of  Transfer — Evidence — Ad* 
missibility. 

18.  Evidence  relating  to  the  circumstances  of  the  transfer  of  a  forged 
note,  with  the  uttering  of  which  defendant  stood  charged,  was  admis- 
sible as  a  part  of  the  history  of  the  transaction,  and  as  showing  the 
intent  with  which  he  acted.— -Slate  v.  Mitton,  366. 

Same — Similar  Transactions — Evidence — Admissibility. 

19.  Evidence  revealing  transactions  of  a  nature  similar  to  the  one 
which  gave  rise  to  the  prosecution  against  defendant  for  uttering  a 
forged  note,  was  admissible  for  the  purpose  of  showing  a  system  or 
general  plan,  a  guilty  knowledge  or  criminal  intent,  and  to  negative 
the  idea  that  the  act  for  which  the  defendant  was  on  trial  was  the 
result  of  accident  or  mistake. — State  v.  Mitton,  366. 

Same — Changing  Non-Negotiable  into  Negotiable  Note. 

20.  Held,  that  the  changing  of  an  order  for  school  supplies  by 
detaching  a  portion  thereof  so  as  to  create,  out  of  what  was  not  in- 
tended as  a  promissory  note,  a  negotiable  instrument,  is  such  a  mate- 
rial alteration  of  the  original  instrument  as  to  constitute  forgery,  if 
done  with  a  criminal  intent. — State  v.  Mitton,  366. 

Same — Instructions — Refusal. 

21.  Where  the  district  court  in  a  prosecution  for  forgery  had  with- 
drawn from  the  jury's  consideration  a  count  charging  the  crime  by 
the  false  making  of  the  instrument^  and  defendant  was  convicted  on 
a  second  count,  for  having  uttered  it  with  the  knowledge  that  it  was 
forged,  it  properly  refused  to  instruct  the  jury  that  one  of  the  issues 
was  whether  defendant  signed  the  names  of  the  purported  makers  of 
the  note,  since  it  was  immaterial  who  forged  it  or  by  what  means  the 
forgery  was  accomplished. — State  v.  Mitton,  366. 

Same — Conviction — Evidence — Sufficiency. 

22.  A  judgment  of  conviction  of  the  crime  of  forgery  will  not  be  re- 
versed for  alleged  insufficiency  of  the  evidence  to  justify  the  verdict, 
even  though  another  jury  might  properly  have  reached  another  con- 
clusion. If  the  evidence  of  defendant's  guilt  was  not  so  weak  as  that 
it  ought  not  to  have  gone  to  the  jury,  and  was  believed  by  them,  the 
defendant  was  properly  convicted. — State  t.  Mitton,  366. 

« 

CBOSS-EXAMINATION. 
Scope  of, — see  Evidence,  35. 

CUSTOM. 
See  Evidence,    21-23. 

DAMAGES. 

Pain  and  suffering, — see  Personal  Injuries,  16. 
Items  making  up, — see  Evidence,  31. 
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Pleading — Splitting  Causes  of  Action — Counts. 

1.  Semhle:  Where  all  the  damages  resulting  from  an  alleged  fraud 
were  the  result  of  one  act  of  the  wrongdoer,  it  would  seem  that  the 
defrauded  party  has  but  one  single  cause  of  action  arising  out  of 
this  wrong;  therefore,  all  the  elements  going  to  make  up  the  sum 
total  of  the  damages  should  be  alleged  in  one  count,  and  not  split 
into  several  causes  of  action. — Power  ft  Bro.   Ltd.   v.  Turner,  Jr.,  521. 

DATES. 
Error  in, — see  Pleading  and  Practice,  3. 

DEATH. 
Bj  accident, — see  Personal  Injuries,  1,  2,  28-38.  . 

DECEIT. 
See  Contracts,  25-36. 

DECREES. 
See  Judgments. 

DEEDS. 

Construction — ^Intention  of  Parties. 

1.  In  construing  the  terms  of  a  deed  the  court  must,  If  possible, 
ascertain  the  intention  of  the  parties  to  the  sale  as  expressed  hj  the 
deed. — Hollensteiner  y.  Missoula  Lumber  Co.,  278. 

DEFAULT. 

Appeal — ^Becord — Authentication. 

1.  Papers  supposedly  used  at  a  hearing  of  a  motion  to  set  aside  a 
default,  which  are  not  brought  into  the  record  on  appeal  bj  bill  of 
exceptions,  nor  identified  in  anj  waj,  but  are  merely  certified  to  by 
the  clerk  of  the  district  court  as  being  all  the  papers  used  on  the 
hearing  of  the  motion,  are  not  proper^  in  the  record  and  will  be 
stricken  out. — Manuel  t.  Scott,  29. 

Record  on  Appeal. 

2.  The  record  on  appeal  from  an  order  vacating  or  refusing  to  va- 
cate a  default  consists  of  the  papers  used  on  the  motion. — Manuel  v. 
Scott,  29. 

Water  Bights — ^Adverse  Possession — Pleadings — ^Beply. 

3.  Defendant  in  a  suit  involving  a  water  right  denied  every  material 
allegation  of  the  complaint,  set  up  his  right  by  appropriation,  and 
further  alleged  that  ''for  more  than  ten  years  last  past''  he  had 
been  in  the  adverse  possession  of  the  ditch  and  water  right.  Plaintiff 
did  not  file  any  reply,  and  defendant  had  judgment  by  default. 
Held,  that  the  allegation  relative  to  adverse  possession  required  a 
reply,  and  that,  therefore,  judgment  by  default  was  properly  entered. 
State  V.  Quantic,  32. 

Judgment — Extent  of  Belief — Statutes. 

4.  In  Code  of  Civil  Procedure,  section  722,  as  amended  by  Laws 
of  1899,  page  143,  providing  that,  if  plaintiff  fails  to  reply  or  demur 
to  the  counterclaim,  defendant  shall  be  entitled  to  the  same  relief 
as  plaintiff  on  the  failure  of  defendant  to  demur  or  answer  the  com- 
plaint, and  if  the  answer  contains  new  matter  and  plaintiff  fails  to 
reply  or  demur  thereto  within  the  time  allowed  by  law,  defendant  may 
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move  for  raeb  judgment  as  he  may  be  eDtitled  to  upon  "sneli  state- 
menty"  the  words  ''sneh  statement"  mean  the  statement  of  the  new 
matter  relied  on  as  constituting  a  defense,  without  any  reference  to 
the  matter  set  up  in  the  compliant.— State  v.  Quantie,  32. 

Atturnej  General — Serrice — ^Default — Setting  Aside — Insufficient  Grounds. 

5.  In  an  action,  commenced  hj  the  state,  involving  a  water  right, 
the  defendant's  answer  among  other  things  set  up  title  in  him  bj 
adverse  possession.  Upon  failure  of  plaintiff  to  reply,  a  default  was 
entered.  From  the  affidavits  filed  in  support  of  a  motion  to  set  the 
default  aside  it  appeared  that,  while  the  complaint  was  prepared  and 
signed  by  the  attorney  general,  the  county  attorney  of  the  county  in 
which  the  suit  was  brought  had  been  intrusted  with  its  prosecution. 
A  copy  of  the  answer  was  served  on  the  attorney  general,  but  none 
upon  the  county  attorney.  It  appeared  further  that  each  of  these 
officers  depended  upon  the  other  to  attend  to  the  case.  Although  the 
court  had  the  motion  for  judgment  for  failure  to  reply,  and  the  one 
to  set  aside  the  default  under  advisement  for  five  months,  no  reply 
was  ever  tendered.  Held,  that  the  service  of  the  answer  upon  the  at- 
torney general  was  proper,  and  that  under  the  circumstances  the  court 
was  justified  in  refusing  to  reopen  the  default.    State  y.  Quantic,  32. 

Setting  Aside — Excusable  Neglect — ^Discretion. 

6.  The  granting  of  a  motion  to  set  aside  the  verdict  of  the  jury 
and  defencUtnt's  default  in  an  action  for  divorce,  on  the  ground  of 
excusable  neglect  on  the  part  of  her  attorney,  held  not  to  have  been 
abuse  of  discretion  where  it  appeared  that  the  cause  was  the  third 
set  for  hearing  on  a  certain  day;  that  it  was  at  issue;  that  defendant 
with  her  counsel  and  witnesses  were  present  on  said  day,  ready  for 
trial;  that  the  second  cause  was  then  being  tried;  that  defendant's 
attorney,  understanding  from  counsel  in  that  cause  that  it  would  take 
all  day  to  try  it,  and  desiring  to  go  to  a  neighboring  town  on  a  mat- 
ter of  business,  asked  to  have  the  divorce  proceeding  continued  until 
the  next  day;  that  the  judge  refused  to  do  so,  but  that  counsel 
thought  he  would  "take  a  chance"  and  left;  that  he  misconstrued 
a  remark  of  the  judge  when  indicating  his  purpose  to  depart;  that 
the  case  was  reached  during  his  absence,  tried  and  a  decree  entered 
against  his  client. — Jones  v.  Jones,  155. 

Same — Affidavit  of  Merits — ^When  Unnecessary. 

7.  The  above  cause  having  been  at  issue  and  the  defendant  with  her 
counsel  and  witnesses  present  on  the  day  set  for  trial,  ready  to  pro- 
ceed, the  court  had  the  information  that  defendant  claimed  to  have  a 
meritorious  defense,  and  therefore  the  necessity  for  filing  an  affidavit 
of  merits  did  not  exist. — Jones  v.  Jones,  155. 

Definition — Right  to  Judgment. 

8.  A  default  is  an  admission  of  plaintiff's  case,  stands  in  the  place 
of  a  trial  in  a  litigated  action,  has  the  same  effect  as  a  verdict,  and  is 
a  final  submission  of  the  case  as  against  the  defaulting  defendant; 
hence,  upon  default,  plaintiff  is  entitled  to  judgment  as  of  course,  to 
the  same  extent  as  though  defendant  had  defended  and  a  verdict  in 
favor  of  plaintiff  had  been  returned  upon  the  trial  of  the  cause. — 
State  ex  rel.  Stiefel  v.  District  Court,  298. 

Failure  to  Enter  Judgment — Dismissal — Excuse  for  Delay. 

9.  The  fact  that  another  suit,  upon  the  same  causes  of  action  and 
between  the  same  parties,  is  pending  in  another  state  is  not  any  ex- 
cuse for  failure  to  have  a  judgment  entered  within  six  months  after 
the  default  of  one  of  several  defendants,  so  as  to  prevent  a  dismissaL 
State  ex  rel.  Stiefel  v.  District  Court,  298. 
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I^ilure  to  Answer — Waiver. 

10.  Where  one  of  the  several  defendants  defaulted,  the  mere  fact 
that  one  of  his  eodefendants  had  set  forth  facts  in  his  answer  which  if 
true,  constituted  a  complete  defense  for  the  nonanswering  defendant 
as  well  as  for  the  one  answering,  did  not  deprive  the  court  of  the  right 
to  enter  a  judgment  bj  default,  since  by  failure  to  answer  he  waived 
the  right  to  assert  a  defense,  and  no  one  else  could  interpose  it  for 
him.— %tate  ex  rel.  Stiefel  v.  District  Court,  298. 

Failure  to  Enter  Judgment — Dismissal — Discretion. 

11.  Where  a  defaulted  defendant  presented  a  prima  facie  right  to 
have  the  cause  against  him  dismissed  for  failure  of  plaintiff  to  have 
judgment  entered  within  six  months  after  entry  of  default,  and  the 
plaintiff  did  not  offer  any  valid  excuse  why  dismissal  should  not  be 
had,  there  was  not  anything  to  put  judicial  discretion  in  motion  (if 
such  a  motion  was  addressed  to  the  court's  discretion),  and  the  re- 
quest for  dismissal  should  have  been  granted. — State  ex  reL  Stiefel 
V.  District  Court,  298. 

Same— Dismissal — Mandamus — ^When  Proper  Bemedy. 

12.  Where  two  and  one-half  years  had  elapsed  since  plaintiff,  in  an 
action  against  several  defendants  (some  of  whom  were  nonresidents 
of  the  state  upon  whom  service  of  summons  could  not  be  had),  was 
entitled  to  have  judgment  by  default  entered  against  one  of  them  (a 
resident),  but  none  had  been  demanded  or  entered,  and  where  it  ap- 
peared from  the  record  that  a  considerable  time  would  elapse  before  a 
final  judgment  could  be  entered,  if  it  ever  could  be  done,  mandamus  waa 
the  proper  remedy  to  compel  the  court  npon  proper  motion  to  dismiss 
the  case  against  the  defaulted  defendant,  since  appeal  from  the  final 
judgment  in  the  case  would  not  furnish  that  plain,  speedy  and  ade- 
quate remedy  contemplated  by  section  1962  of  the  Code  of  Civil  Pro- 
cedure.— State  ex  rel.  Stiefel  v.  District  Court,  298. 

DEFENSES. 

See  Contracts,  20,  21;   Contempt,  6,  7;    Mandamus,  5;    Statute  of  Frauda, 

3;    Undertakings,  9. 

DEFINITIONS. 
See  Words  and  Phrases. 

DELEGATION  OF  LEGISLATIVE  POWEB. 
See  Constitution,  12,  13. 

DE  MINIMIS  NON  CUBAT  LEX. 

Error — Appeal — Affirmance. 

1.  Under  the  maxim  de  minimis  non  curat  lex,  a  judgment  will  not 
be  reversed  for  errors  operating  to  appellant's  prejudice  in  the  snm 
of  seventy-six  cents  only. — ^Hopkins  v.  Kitts,  26. 

DEMUBBEB. 

See  Pleading  and  Practice,  13,  14. 

Admission  by, — see  Pleading  and  Practice,  16. 

DESCBIPTI0N8. 
Of  real  property,  sufficiency, — see  Contracts,  23. 
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DISCRETION. 

See,  also,  Default,  5,  6,  11;   New  Trial,  4,  7,  10;   Order  of  Proof,  1;    Staj, 

2,  3,  4. 
How  Put  in  Motion. 

1.  Judicial  discretion  cannot  be  exercised  unless  there  be  facts  and 
circumstances  to  put  it  in  motion. — State  ex  reL  Stiefel  ▼.  District 
Court,  298. 

Complaint — Amendment — During  Trial. 

2.  It  lies  within  the  discretion  of  the  trial  eonrt  to  permit  an  amend- 
ment to  the  complaint,  at  the  close  of  plaintiff's  ease,  for  the  purpose 
of  making  it  conform  to  the  proof,  and  error  cannot  be  predicated 
upon  its  action  unless  abuse  is  shown. — Dempster  v.  Oregon  Short  liine 
B.  R.  Co.,  335. 

School  Trustees — ^Removal  of  School — MandatMu — ^Defenses. 

3.  A  school  board  is  not  vested  with  any  discretion  relative  to  the 
calling  of  an  election  to  determine  the  location  of  a  school  site,  but 
must  do  so  before  they  can  act  (Laws  1897,  p.  180) ;  hence,  the  con- 
tention that  the  issuance  of  a  writ  of  mandate  to  compel  them  to  call 
an  election  for  such  purpose  will  control  their  discretion,  has  no  merit. 
State  ex  reL  Bean  v.  Lyons  et  aL,  354. 

DISMISSAL. 

Of  appeal  for  failure  of  notice  to  adverse  party, — see  Error  and  Appeal, 

25. 

For  failure  to  file  transcript,^Id.,  S3. 

*' Final   Submission" — Statutes  Noscitur  a  ttociis, 

1.  Held,  under  the  rule  of  noscitur  a  sociis,  that  the  words  ''final 
submission,"  found  in  section  1004,  Code  of  Civil  Procedure,  which 
provides  that  an  action  may  be  dismissed  by  the  court  when,  after 
verdict  or  final  submission,  the  party  entitled  to  judgment  neglects  to 
demand  and  have  the  same  entered  for  more  than  six  months,  mean 
a  submission  which  is  the  equivalent  of  the  return  of  a  verdict,  and 
refer  to  that  state  of  the  case  when  a  judgment  may  rightfully  be 
demanded  as  of  course. — State  ex  rel.  Stiefel  v.   District  Court,  298. 

Default — ^Failure  to  Enter  Judgment — Excuse  for  Dehy. 

2.  The  fact  that  another  suit,  upon  the  same  causes  of  action  and 
between  the  same  parties,  is  pending  in  another  state  is  not  any  excuse 
for  failure  to  have  a  judgment  entered  within  six  months  after  the 
default  of  one  of  several  defendants,  so  as  to  prevent  a  dismissal. — 
State  ex  rel.  Stiefel  v.  District  Court,  298. 

Failure  to  Enter  Judgment — Discretion. 

3.  Where  a  defaulted  defendant  presented  a  prima  facie  right  to 
have  the  cause  against  him  dismissed  for  failure  of  plaintiff  to  have 
judgment  entered  within  six  months  after  entry  of  default,  and  the 
plaintiff  did  not  offer  any  valid  excuse  why  dismissal  should  not  be 
had,  there  was  not  anything  to  put  judicial  discretion  in  motion  (if 
such  a  motion  was  addressed  to  the  court's  discretion),  and  the  re- 
quest for  dismissal  should  have  been  granted. — State  ex  rel.  Stiefel  v. 
District  Court,  298. 

Failure  to  Enter  Judgment — Mandatory  Statute. 

4.  Held,  that  the  provision  of  section  1004,  Code  of  Civil  Procedure, 
that  an  action  ''may"  be  dismissed  by  the  court  when  after  verdict 
or  final  submission  the  party  entitled  to  judgment  neglects  to  demand 
and  have  the  same  entered,  is  mandatory,  and  not  a  matter  addressed 
to  the  discretion  of  the  district  court. — State  ex  reL  Stiefel  y.  Dis- 
trict Court,  298. 
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End  of  Litigation — Policy  of  Law. 

5.  The  policy  of  the  law  is  to  put  an  end  to  litigation  at  the  earliest 
possible  moment. — State  ex  rel.  Stiefel  v.  District  Court,  298. 

Failure  to  Enter  Judgment — Mandamus — ^When  Proper  Bemedy. 

6.  Where  two  and  a  half  years  had  elapsed  since  plaintiff,  in  an 
action  against  several  defendants  (some  of  whom  were  nonresidents  of 
the  state  upon  whom  service  of  summons  could  not  be  had),  was  en- 
titled to  have  judgment  by  default  entered  against  one  of  them  (a 
resident),  but  none  had  been  demanded  or  entered,  and  where  it  ap- 
peared from  the  record  that  a  considerable  time  would  elapse  before 
a  final  judgment  could  be  entered,  if  it  ever  could  be  done,  mandamus 
was  the  proper  remedy  to  compel  the  court  upon  proper  motion  to  dis- 
miss the  case  against  the  defaulted  defendant,  since  appeal  from  the 
final  judgment  in  the  case  would  not  furnish  that  plain,  speedy  and 
adequate  remedy  contemplated  by  section  1962  of  the  Code  of  Civil 
Procedure.— State  ex  rel.   Stiefel  v.   District   Court,   298. 

DISTRICT  COURT. 

See,  also.  Contempt;  Jurisdiction. 

Trial — Remarks  of  Court — ^When  not  Prejudicial. 

1.  Remarks  of  the  court,  made  at  the  close  of  defendant's  testimony, 
on  a  motion  of  plaintiff  for  a  directed  verdict,  relative  to  the  state 
of  the  case  as  then  made,  were  not  prejudicial  where  thereafter  plain- 
tiff introduced  rebuttal  testimony  and  the  disputed  questions  were 
fairly  submitted  to  the  jury. — Hopkins  ▼.  Eitts,  26. 

Stay  of  Execution — Abuse  of  Discretion — Erroneous  Practice. 

2.  The  fact  that  a  district  court  had  for  many  years  pursued  the 
erroneous  practice  of  granting  a  stay  of  execution  upon  the  ex  parte 
application  of  a  party  moving  for  new  trial,  without  exacting  security 
contrary  to  the  plain  provisions  of  section  1175  of  the  Code  of  Civil 
Procedure,  did  not  endow  the  practice  with  the  force  of  law,  no  matter 
how  long  continued. — State  ex  rel.  Robinson  v.  Clements,  Judge,  100. 

New  Trial — ^Verdict  Against  Evidence — Duty  of  Court. 

3.  It  is  the  duty  of  the  trial  judge,  if  satisfied  that  a  verdict  was 
not  warranted  by  the  evidence,  to  set  it  aside  on  proper  motion«-* 
Mullen  v.  City  of  Butte,  183. 

Practice. 

4.  Courts  must  proceed  according  to  established  practice. — Lozar  v. 

Neill,  287. 

Parties  Defendant — Judgment  Against  One  or  More. 

5.  Where  several  defendants  are  jointly  and  severally  liable,  the  dis- 
trict court  may,  imder  section  1002,  Code  of  Civil  Procedure,  enter 
judgment  against  one  or  more  of  them,  leaving  the  action  proceed 
against  the  others. — State  ex  rel.  Stiefel  v.  District  Court,  298. 

Receivers — Power  to  Appoint — How  to  be  Exercised. 

6.  The  power  lodged  in  the  district  court  to  appoint  a  receiver  should 
be  exercised  with  great  care  and  the  utmost  caution,  and  even  upon 

.  a  strong  showing  the  authority  must  be  used  with  conservatism  and  the 
remedy  resorted  to  only  in  cases  of  emergency. — Jacobs  y.  Jacobs 
Mercantile  Co.,  321. 

Correction  of  Records — Power  of  Court. 

7.  A  court  has  the  power  to  correct  its  records  so  as  to  speak  the 
truth;  hence  there  was  no  error  in  an  order  of  court  directing  a 
change  in  the  date  of  the  entry  of  judgment  so  as  to  show  on  what 
day  it  was  actually  entered. — Power  &  Bro.   Ltd.    t.  Turner,  Jr.,  521. 

Hunt..    Vol.    87 — Al 
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Bemarks  of  Judge — ^When  not  Part  of  Becord. 

8.  Where,  after  a  district  judge  had  denied  a  motion  pending  before 
him,  he  made  certain  remarks  reflecting  upon  the  course  pursued  by 
one  of  the  parties,  the  remarks  so  made,  held,  not  to  be  part  of  the 
records  in  the  case. — State  ex  rel.  Grice  v.  District  Court  et  aL,  590. 

Disqualification — ^Jurisdiction. 

9.  Heldf  that  where  a  disqualifying  aflSdavit  was  filed  after  a  mo- 
tion to  strike  portions  of  a  pleading  had  been  submitted  and  taken 
under  advisement,  the  jurisdiction  of  the  court  over  the  cause  ceased 
after  ruling  on  the  motion.  (Rev.  Codes,  sec  6315.) — State  ox  reL 
Grica  v.  D^trict  Court  et  al.,  590. 

DIVORCB, 
Bee  Default,  6,  7. 

DUE  PROCESS  OP  LAW. 

Eminent  Domain — Report  of  Commissioners — ^Failure  to  Appeal — Effect. 
1.  Where  commissioners  appointed  to  assess  damages  occasioned  by 
the  taking  of  land  through  eminent  domain  proceedings,  do  not 
perform  their  whole  duty  in  the  premises  (Code  Civ.  Proc,  Bee. 
2221),  either  by  reason  of  their  nonfeasance  or  malfeasance,  the 
injured  party  may  appeal  or  move  to  set  aside  their  report.  Upon 
failure  to  invoke  either  of  these  remedies,  such  party  may  not 
thereafter  be  heard  to  say  that  his  property  was  taken  without  due 
process  of  law. — ^Spratt  v.  Helena  Power  Transmiaaion  Co.,  60l 

ELECTIONa 
Bee  Schools. 

ELECTRIC  POWER  PLANTS. 
Bee  Eminent  Domain. 

EMINENT  DOMAIN. 

Public    Use — ^Private    Profit. 

1.  The  fact  that  a  party  seeking  to  have  land  condemned  for  a  nae 
held  public  in  its  nature,  expects  to  receive  profit  from  his  enterprise 
does  not  change  the  character  of  the  use  from  a  public  to  a  private 
one. — Spratt  v.  Helena  Power  Transmission  Co.,  60. 

Waters — Constitution — Self -executing  Provision. 

2.  Section  15',  Article  III  of  the  Constitution,  declaring  that  the 
use  of  all  water  appropriated  for  sale,  rental,  distribution  or  other 
beneficial  use,  etc.,  shall  be  a  public  use,  is  self-executing,  and 
should  receive  a  broad  construction. — Spratt  v.  Helena  Power 
Transmission    Co.,    60. 

Electric  Power  Plants — Public  Use. 

3.  The  holding,  in  Helena  Power  Transmission  Co.  ▼.  Spratt,  35 
Mont.  108,  that  the  taking  of  land  for  the  construction  of  a  dam, 
designed  to  furnish  electric  power  to  industrial  enterprises  and  to 
the  public  generally,  is  for  such  a  public  use  as  will  support  the 
right  to  acquire  the  land  by  condemnation,  reaffirmed. — Spratt 
V.   Helena   Power   Transmission  Co.,   60. 

roreigfn  Corporations — Statutes — Constitutionality. 

4.  Ueld,  that  the  Act  of  1907,  approved  February  20,  1907  (Ses- 
sion Laws  IU07,  Chapter  23,  page  38),  empo«%t;ring  foreign  corpora- 
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tions  to  exercise  the  rigbt  of  eminent  domain,  is  not  in  yiolation  of 
section  25,  Article  V  of  the  Constitution. — Spratt  v.  Helena  Power 
Transmission  Co.,  60. 

Same. 

5.  Held,  that  the  Act  of  1907,  Chapter  23,  page  38,  granting  foreign 
corporations  the  power  to  condemn  lands  for  certain  purposes,  is  not 
open  to  the  constitutional  objection  (Article  XV,  sec.  11)  that  under 
it  such  corporations  are  granted  greater  rights  or  privileges  than 
are  accorded  to  domestic  corporations,  in  that,  after  permission  to  do 
business  in  this  state,  they  may,  under  their  charters  granted  in  other 
states,  thereafter  divert  the  property  taken  for  a  public  use  to  an  ex- 
clusively private  one.  The  state  has  full  power  to  prevent  such  a 
contingency. — Spratt  v.  Helena  Power  Transmission  Co.,  60. 

Commissioners — Appointment — When  not  Improper. 

6.  Where  land,  sought  to  be  condemned  by  a  corporation  for  the  con- 
struction of  a  dam  to  be  used  in  the  generation  of  electric  power,  had 
been  flooded  prior  to  the  appointment  of  commissioners  to  determine 
the  damages,  an  objection  to  their  appointment  that  it  was  so  flooded 
was  properly  overruled,  in  the  absence  of  any  evidence  that  the  water 
could  or  would  not  be  withdrawn  to  enable  an  examination  of  the 
premises. — Spratt  v.  Helena  Power  Transmission  Co.,  60. 

Stay — Injunction. 

7.  A  motion  to  stay  farther  prosecution  of  condemnation  proceedings 
until  another  judge  of  the  same  court  would  pass  on  the  question  of 
enjoining  the  prosecution  of  the  condemnation  proceedings,  was  prop- 
erly denied  where  no  injunction  wa«  authorized. — Spratt  v.  Helena 
Power  Transmission  Co.,  60. 

Injunction. 

8.  Under  section  4463,  Civil  Code,  providing  that  an  injunction  can- 
not be  granted  to  stay  a  judicial  proceeding  pending  at  the  com- 
mencement of  the  action  in  which  the  injunction  is  demanded,  unlesa 
such  restraint  is  necessary  to  prevent  a  multiplicity  of  such  proceed- 
ings, injunction  does  not  lie  to  restrain  condemnation  proceedings,  in 
the  absence  of  a  showing  that  the  restraint  is  necessary  to  prevent 
a  multiplicity  of  proceedings. — Spratt  ▼.  Helena  Power  Transmission 
Co.,  60. 

Trespassers — Right  to  Proceed. 

9.  Merely  because  *a  corporation  had  become  a  trespasser  by  reason 
of  the  reversal  of  an  order  of  the  district  court  empowering  it  to  take 
lands  under  condemnation  proceedings,  it  was  not  thereafter,  while 
still  a  trespasser,  deprived  of  the  right  to  again  invoke  the  power  of 
eminent  domain. — Spratt  v.  Helena  Power  Transmission   Co.,  60. 

Beport  of  Commissioners — Failure  to  Appeal — Effect. 

10.  Where  commissioners,  appointed  to  assess  damages  occasioned  by 
the  taking  of  land  through  eminent  domain  proceedings,  do  not  per- 
form their  whole  duty  in  the  premises  (Code  Civ.  Proc,  sec.  2221), 
either  by  reason  of  their  nonfeasance  or  malfeasance,  the  injured 
party  may  appeal  or  move  to  set  aside  their  report.  Upon  failure  to 
invoke  either  of  these  remedies,  such  party  may  not  thereafter  be 
heard  to  say  that  his  property  was  taken  without  due  process  of  law. 
Spratt  V.  Helena  Power  Transmission  Co.,  60. 

Possession   Pending  Proceedings. 

11.  After  the  report  and  assessment  of  the  commissioners,  appointed 
to  determine  the  damages  in  eminent  domain  proceedings,  had  been 
made  and  filed,  and  the  amount  of  damages  so  assessed  had  been  paid 
into  court  for  the  owner  of  the  property,  the  court,  under  seclion  2229 
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of  the  Code  of  Civil  Procednre,  properly  permitted  plaintiff  to  con- 
tinue in  possession  of  the  property  which  had  theretofore  been  ob« 
tained  under  an  order  in  a  like  proceeding  the  judgment  in  which, 
however,  had  been  reversed  on  appeal.— ^pratt  ▼.  Helena  Power 
Transmission  Co.,  60. 

EQUAL  PROTECTION  OP  LAWa 
See  Constitution,  14,  15. 

EQUITY. 
Specific  performance, — see  Contracts,  17-24. 

ESTATES  OP  DECEASED  PERSONS. 

Administration — Fees — Officers — Statuteck— Constitutionality. 

1.  Section  4637  of  the  Political  Code  makes  it  incumbent  upon  the 
clerk  of  the  district  court  to  collect  from  petitioners  filing  letters  of 
administration  or  guardianship,  sums  ranging  from  five  to  ninety-five 
dollars,  regulated  by  the  appraised  value  of  the  estate.  The  fees 
thus  collected  thereupon  become  part  of  the  public  moneys  of  the 
county.  Heldf  that  the  section  is  void  as  in  contravention  of  section 
4,  Article  XII  of  the  Constitution,  which  declares  inter  alia,  that  the 
legislative  assembly  shall  not  levy  taxes  for  county  purposes. — Hauser 
V.  Miller,  22. 

Same. 

2.  The  above  section  also  held  obnoxious  to  the  provisions  of  section 
14,  Article  XII  of  the  Constitution,  in  that  the  burdens  imposed  upon 
the  estates  falling  within  the  therein  enumerated  classes,  are  fixed 
Arbitrarily  and  at  unequal  rates. — Hauser  v.  Miller,  22. 

ESTOPPEL. 

See,  also,  Waters  and  Water  Rights,   14. 

Tire  Insurance — Appraisers — Agency. 

1.  Appraisers,  selected  to  determine  the  value  of  a  building  de- 
stroyed by  fire,  are  not  the  agents  or  representatives  of  the  parties 
selecting  them;  therefore,  such  parties  are  not  estopped  to  complain  of 
an  award  made  by  such  appraisers. — Carlston  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  118. 

Attachment — Release — Undertaking — Sureties. 

2.  Where  an  undertaking  given  for  the  release  of  personal  property 
from  attachment  recited  that  a  levy  was  made  and  the  undertaking  . 
given  to  secure  its  release,  the  sureties  are  estopped  to  say,  in  an 
action   to   recover  on   the  undertaking,  that  no   levy  was  made. — 
Dackich  v.  Barich  et  al.,  490. 

EVIDENCE. 

Conflict  in, — see  Appeal  and  Error,  12,  14,  20. 
Common  Carriers — Transportation  of  Live  Stock — ^Pleading  and  Proof. 
1.  The  allegations  of  a  complaint  that,  on  account  of  defendant  car- 
rier's negligent  delay  in  transportation,  cattle  shrank  greatly  in 
weight  and  depreciated  in  price  by  reason  thereof,  and  that  plaintiff 
was  informed  and  believed  that  during  such  delay  in  transportation 
the  market  price  of  cattle  declined  in  the  price  per  hundredweight, 
were  8"ffi'''CTit  to  warrant  the  adm^sp^on  of  testimony  relative  to  de- 
preciation in  the  market  price  of  cattle,  especially  where  defendant 
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had  made  no  effort  to  have  the  complaint  made  more  definite  and  eer- 
taiiL  by  demanrer  or  otherwise. — ^Russell  v.  Chieago,  B.  &  Q.  By.  Co.,  1. 

Same — Evidence — ^Admissibility. 

2.  Plaintiff  in  the  above  action  having  testified  that  his  cattle  were 
of  uniform  breeding  and  that  those  injured  during  transportation 
were  better  than  those  shipped  by  him  theretofore,  his  testimony  with 
reference  to  the  average  weights  of  his  cattle  in  previous  years  was 
competent.-*-Bussell  v.  Chicago,  B.  &  Q.  By.  Co.,  1. 

Mines — Opinion  Evidence — ^Admissibility. 

3.  On  the  issue  whether  a  vein  within  the  boundaries  of  plaintiffs' 
placer  claim  was  of  sufficient  value  to  justifv  exploitation  and  de- 
velopment so  as  to  except  it  from  the  terms  of  the  placer  patent,  the 
opinion  of  a  practical  miner,  based  on  many  years'  experience  and 
observation  in  the  district,  and  who  was  acquainted  with  the  ground 
in  controversy,  that  the  claim  could  be  worked,  that  the  prospects 
were  good  and  that  the  vein  carried  some  mineral  values,  was  admis- 
sible as  bearing  upon  the  conditions  obtaining  at  the  time  the  ap- 
plication for  the  placer  patent  was  made. — ^Noyes  v.  Clifford,  138. 

Findings — Conflicting  Evidence — Review. 

4.  A  finding  of  the  jury  on  the  above  questions  when  based  on  con- 
flicting evidence  will  not  be  disturbed  on  appeal. — Noyes  v.  Clifford, 
138. 

Insufficiency — Mines— Injuries  to  Buildings  on  Surface. 

5.  Evidence  examined,  in  an  action  against  a  mining  company  for 
damages  on  account  of  injuries  to  plaintiff's  buildings  on  the  sur- 
face of  defendant's  mining  ground,  alleged  to  have  been  occasioned 
by  defendant's  negligent  use  of  explosives  in  its  underground  mining 
operations,  and  held  insufficient  to  support  a  judgment  for  plaintiff, 
where  it  appeared,  among  other  things,  that  the  excavations  to  which 
plaintiff  attributed  the  injuries  to  his  buildings  were  not  made  until 
long  after  such  damage  occurred,  and  where  other  companies  operated 
in  the  vicinity,  by  reason  of  which  operations  an  extensive  subsidence 
of  the  surface  had  occurred,  affecting  buildings  having  the  same  sit- 
uation relative  thereto  as  those  of  plaintiff,  and  in  the  same  way  and 
to  a  like  extent. — Knipe  v.  Washoe  Copper  Co.,  161. 

Personal  Injuries — Railroads — Children — Unavoidable  Accident — Conflict- 
ing Evidence — Review. 

6.  Where,  in  an  action  against  a  railroad  company  for  injury  to  a 
child,  the  testimony  was  conflicting  upon  the  question  whether  the  in- 
fant ran  upon  defendant's  track  immediately  in  front  of  moving  cars 
so  as  to  make  the  accident  unavoidable,  the  matter  was  properly  sub- 
mitted to  the  jury  and  its  finding  thereon  will  not  be  disturbed  on 
appeal. — Harrington  v.  Butte,  A.  &  Pac.  By.  Co.,  169. 

Contempt — Evidence — Sufficiency. 

7.  Evidence  held  sufficient  to  jihow  an  attempt  on  the  part  of  a  liti- 
gant to  corruptly  influence  members  of  a  jury  panel.  (Brantly,  C. 
J.,  dissenting.) —-State  ex  rel.  Webb  v.  District  Court,  191. 

Aeco  mplices — Corroboration. 

8.  A  person  through  whom  a  litigant  attempted  to  corruptly  influ- 
ence a  member  of  a  jury  panel,  and  who,  while  declining  to  act  as 
intermediary,  stated  that  he  would  not  say  anything  to  anybody,  but 
that  he  would  have  to  tell  the  prospective  trial  juror,  with  whom  he 
was  connected  in  a  business  way,  so  as  to  put  him  on  his  guard,  was 
not  an  accomplice  whose  testimony  it  was  necessary  to  corroborate 
before  the  litigant  could  be  found  guilty  of  contempt.  (Brantly, 
C.  J.,  dissenting.) — State  ex  reL  Webb  v.  District  Court,  191. 
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Public  Records — Proof — Siatntes. 

9.  Section  3207,  Code  of  Civil  Procedure,  relating  to  proof  of  pub- 
lic records,  refers  to  a  public  record  of  a  private  writing  within  the 
state,  and  not  to  public  records  of  other  states. — Milwaukee  Gold 
Extraction  Co.  v.  Qordon,  209. 

Same — Copies — When  United  States  Statute  Binding. 

10.  In  the  absence  of  a  statute  of  this  state  defining  the  evidentiary 
value  or  effect  of  a  copy  of  a  record  from  another  state,  section  906, 
United  States  Kevised  Statutes,  is  binding  on. the  courts  of  the  state 
upon  this  question. — Milwaukee  Gold  Extraction  Co.  v.  Gordon,  209. 

D0    Facto    Corporations — Proof    of    Existence — ^Essentials. 

11.  In  order  to  prove  that  a  corporation  de  facto  exists,  it  must  be 
shown  (1)  that  there  is  a  law  of  the  state  or  territory  of  the  cor- 
poration's alleged  existence  authorizing  the  organization  of  such  a 
corporation;  (2)  that  a  bona  fide  attempt  has  been  made  to  effect 
such  an  organization;  and  (3)  the  actual  user  of  the  corporate  powers 
or  some  of  them,  which  might  rightfully  have  been  used  had  the  cor- 
poration been  regularly  organized. — Milwaukee  Gold  Extraction  Co. 
V.  Gordon,  209. 

Foreign  Corporations — Proof  of  Corporate  Existence — Bequisites. 

12.  Since  corporations  are  creatures  of  statute,  a  copy  of  the  ar- 
ticles of  incorporation,  offered  by  plaintiff  to  prove  its  corporate 
existence,  was  properly  excluded  from  evidence  in  the  absence  of 
proof  as  to  the  provisions  of  the  laws  of  Arizona  authorizing  plain- 
tiff's incorporation  for  mining  purposes,  of  the  manner  of  its  in- 
corporation, that  the  county  recorder  is  the  proper  custodian  of  the 
original,  or  whether  such  laws  authorize  or  require  a  certified  copy 
of  the  articles  to  be  filed  in  the  office  of  the  secretary  of  the  terri- 
tory of  Arizona. — Milwaukee  Gold  Extraction  Co.  v.  Gordon,  209. 

Exclusion — Review — Record. 

13.  Where  testimony,  alleged  to  have  been  improperly  excluded,  is 
not  incorporated  in  the  record  on  appeal,  the  question  of  its  im- 
proper exclusion  cannot  be  reviewed. — ^Milwaukee  Gold  Extraction 
Co.  V.  Gordon,  209. 

Mines — Amended   Declaratory   Statements — ^Filing   after   Commencement 
of  Trial — Evidence. 

14.  The  purpose  of  filing  an  amended  declaratory  statement  of  the 
location  of  a  mining  claim,  authorized  by  Laws  of  1901,  page  56, 
being  to  cure  defects  in  the  original,  it  can  confer  no  rights  in  the 
premises  which  did  not  exist  prior  to  the  filing  of  the  amended  state- 
ment, but  relates  back  to  the  first  location;  hence  the  efficacy  of  such 
a  paper  as  evidence  is  not  affected  by  the  circumstance  that  it  was 
not  filed  until  after  the  trial  of  an  adverse  suit  had  commenced. — 
Milwaukee  Gold  Extraction  Co.  v.  Gordon,  209. 

Beview — Receivers — Refusal  to  Appoint. 

15.  Evidence  examined  and  held,  that  the  court  did  not  abuse  its 
discretion  in  refusing  to  appoint  a  receiver  for  a  mercantile  corpora- 
tion on  the  application  of  a  stockholder. — Jacobs  ▼.  Jacobs  Mer- 
cantile Co.,  321. 

Forgery — ^Uttering    Forged    Note — Alteration — Admissibility. 

16.  In  a  prosecution  for  uttering  a  forged  note,  evidence  held  ad- 
missible to  show  that  the  instrument  had  been  originally  a  part  of 
an  order  for  school  supplies  and  had  been  severed  from  the  remain- 
ing portion,  without  the  knowledge  or  consent  of  the  signers  of  the 
order  by  which  severance  the  paper  was  changed  from  a  non-negotia- 
ble  into  a  negotiable  promissory  note. — State  v.  Mitton,  366. 
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uttering  Forged   Note — Circumstances   of   Transfer — Admissibility* 

17.  Evidence  relating  to  the  circumstances  of  the  transfer  of  a 
forged  note,  with  the  uttering  of  which  defendant  stood  charged, 
was  admissible  as  a  part  of  the  history  of  the  transaction,  and  as 
showing  the  intent  with  which  he  acted.— -State  v.  Mitton,  366. 

Criminal  Law — Similar  Transactions — Admissibility. 

18.  Evidence  revealing  transactions  of  a  nature  similar  to  the  one 
which  gave  rise  to  the  prosecution  against  defendant  for  uttering  a 
forged  note,  was  admissible  for  the  purpose  of  showing  a  system  or 
general  plan,  a  guilty  knowledge  or  criminal  intent,  and  to  nega- 
tive the  idea  that  the  act  for  which  the  defendant  was  on  trial  was 
the  result  of  accident    or  mistake. — State  ▼.  Mitton,  366. 

Same — Conviction — Evidence — Sufficiency. 

19.  A  judgment  of  conviction  of  the  crime  of  forgery  will  not  be 
reversed  for  alleged  insufficiency  of  the  evidence  to  justify  the  ver- 
dict, even  though  anotlier  jury  might  properly  have  reached  an- 
other conclusion.  If  the  evidence  of  defendant's  guilt  was  not  so 
weak  as  that  it  ought  not  to  have  gone  to  the  jury,  and  was  believed 
by  them,  the  defendant  was  properly  convicted. — State  t.  Mitton, 
366. 

Master  and  Servant — ^Personal  Injuries — ^Ezpert  Witnesses — Evidence  of 
Similar  Accidents — When  Inadmissible. 

20.  The  dangers  connected  with  machinery  having  been  patent, 
and  the  happening  of  the  accident,  as  narrated  by  plaintifiP,  a  wholly 
fortuitous  one,  evidence  by  expert  witnesses  that  in  the  course  of 
their  experience  they  had  never  heard  of  an  accident  happening  in 
a  similar  manner  could  not  have  aided  the  jury  in  arriving  at  a 
verdict,  and  was  properly  excluded. — ^Porquer  v.  Slater  Brick  Co.,  426. 

Same — ^Custom — ^When  Inadmissible. 

21.  While,  in  a  personal  injury  action,  where  the  act  resulting  in 
the  injury  is  not  negligence  per  se,  it  is  competent  to  show  that 
other  person  experienced  in  the  same  business,  under  similar  circum- 
stances pursued  the  same  course  or  custom,  such  evidence  cannot 
avail  where  the  injury  has  no  connection  with  the  course  of  action 
pursued. — Neary  et  al.  v.  Northern  Pac.  By.  Co.  et  al.,  461. 

Same — Bailway  Employees — Custom — When  Inadmissible. 

22.  Where  the  killing  of  a  freight  conductor  by  a  passenger  train 
was  due  to  his  contributory  negligence  in  becoming  so  absorbed  in 
checking  his  train,  while  walking  on  the  track  on  which  the  passen- 
ger train  was  momentarily  expected  to  pass,  as  to  be  oblivious  to 
the  dangers  surrounding  him,  and  in  failing  to  use  his  faculties  to 
•void  injury,  evidence  that  it  was  a  custom  among  trainmen  gen- 
erally to  check  their  trains  while  walking  on  adjoining  tracks  as  he 
had  done,  was  inadmissible,  since  it  had  no  tendency  to  rebut  the 
presumption  of  decedent's  negligence. — Neary  et  al.  v.  Northern 
Pac.  By.  Co.  et  al.,  461. 

Same — ^Bailroads — Employees — Custom    Observed   in   Performing   Duties-^ 
Acquiescence  by  Defendant. 

23.  Evidence  showing  that  defendant  railway  company  acquiesced 
in,  or  tacitly  approved,  the  custom  observed  by  conductors  in  check- 
ing their  trains  as  referred  to  in  the  foregoing  paragraph,  and  was 
therefore  estopped  to  assert  that  decedent  was  negligent  in  follow- 
ing it,  was  properly  excluded,  since  the  negligence  of  defendant  com- 
pany in  passively  acquiescing  in  the  custom  was  no  excuse  for  the 
negligence  of  the  deceased  in  observing  it,  if  observance  of  it  in- 
volved negligence   on   his  part;   if   it   did   not,   it   was   immaterial 
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whether  defendant  acquiesced  in  it  or  not. — Neary  et  al.  ▼.  Northerm 
Pac.  By.  Co.  et.  al.,  461. 

Same — Railroads— Employees — Excuse    for    Negligence— Obstructed    Pas- 
sageway Between  Tracks — Evidence. 

24.  The  eourt  also  properly  excluded  evidence  tending  to  show  that 
the  space  between  the  track  on  which  the  train  of  deceased  waa 
standing  and  the  track  upon  which  he  was  walking  while  checking 
his  train,  was  sometimes  obstructed  so  as  to  prevent  its  use  as  a 
passageway.  The  fact  that  it  was  obstructed  at  times  would  not 
nave  been  proof  that  it  was  always  obstructed,  or  that  it  was  ob- 
structed on  the  day  of  the  accident. — Neary  et  aL  v.  Northern  Pac 
By.  Co.  et  al.,  461. 

Water    Bi gh ts — Evidence — Sufficiency — ^Findings — ^Witnesses — Credibi li ty. 

25.  Held,  in  an  action  to  quiet  title  to  an  interest  in  an  irrigation 
ditch,  that,  after  eliminating  the  testimony  of  the  only  witness  for 
defendant  who,  by  reason  of  glaring  inconsistencies  therein,  was  not 
entitled  to  anjjr  credence  whatever,  the  evidence  was  sufficient  to 
support  a  finding  that  plaintiff's  grantor  had  not  conveyed  the  in- 
terest in  question  to  another  prior  to  conveyance  to  plaintiff. — 
Bowen  v.  Webb,  479. 

Plroof — ^Witnesses — Credibility. 

26.  In  order  for  the  direct  evidence  of  one  witness  to  be  sufficient 
to  prove  a  fact,  the  witness  must  be  one  who  is  entitled  to  full 
credit. — Bowen  v.  Webb,  479. 

Witnesses — Credibility — Question  for  Jury. 

27.  The  jury,  in  the  first  instance,  are  the  exclusive  judges  of  the 
credibility  of  a  witness  and  of  the  weight  to  be  given  to  his  testi- 
mony.— ^Bowen  v.  Webb,  479. 

Same — Credibility — Trial  Court — Review. 

28.  A  trial  judge,  who  sees  a  witness  and  observes  his  demeanor 
while  on  the  stand,  is  in  a  better  situation  to  determine  his  credi- 
bility than  are  the  justices  of  the  supreme  court  from  an  inspection 
of  the  record  on  appeal. — ^Bowen  v.  Webb,  479. 

Fraud— Pleadings — ^Insufficiency — Evidence — Inadmissibility. 

29.  Where  the  pleadings  are  insufficient  to  state  a  cause  of  action 
or  defense  on  the  ground  of  fraud,  evidence  tending  to  establish 
fraud  should  be  excluded. — ^Power  &  Bro.  Ltd.  v.  Turner,  Jr.,  521. 

Contracts — Issues  and  Proof. 

30.  Where,  in  an  action  on  a  lease  of  sheep,  one  of  the  issues  was 
whether  the  she^  delivered  to  defendant  were  affected  with  lip  and 
foot  ulcerations,  evidence  that  some  of  the  sheep  were  affected  by 
tapeworms  was  inadmissible,  in  the  absence  of  evidence  that  tape- 
worms were  one  of  the  symptoms,  or  one  of  the  results  of  the  dis- 
ease complained  of. — Power  &  Bro.   Ltd.  v.  Turner,  Jr.,  521. 

Same — Items  Making  up  Total  Damages. 

31.  It  was  error  to  permit  defendant  to  state,  in  support  of  his 
counterclaim  that  he  had  been  damaged  by  reason  of  the  infection 
of  his  sheds  and  grazing  lands  by  the  diseased  sheep  delivered  to 
him  under  his  contract  of  lease,  the  damages  in  the  lump  sum  of 
$5,000,  without  first  requiring  him  to  state  the  particular  items  which 
mside  up  the  total  amount. — Power  &  Bro.   Ltd.   v.  Turner,  Jr.,  521. 

Same — Writings — Parol  Evidence — When  Inadmissible. 

32.  Where  no  issue  had  been  made  upon  the  question  whether  a 
written  contract  of  lease  of  sheep  did  not  contain  all  the  stipulations 
of  the  parties,  evidence  that  prior  to  the  msking  of  it  an  oral  agree- 
ment had  been  made  whereby  piaintiH-s  agenc  agreed  that  defendant 
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ihould  have  only  Boand  an3  healthj  sheep,  was  inadmissible. — ^Power 
ft  Bro.    Ltd.    V.  Turner,  Jr.,  521. 

Opinion  Evidence — ^Witnesses — Competency. 

33.  One  who,  though  experienced  in  raising  and  earing  for  sheep, 
had  not  been  shown  to  know  the  conditions  prevailing  at  the  place 
where  sheep  were  kept  under  a  contract  of  lease,  should  not  have 
been  permitted  to  testify  that  certain  extraordinary  losses  had  all 
resulted  from  a  certain  disease. — Power  &  Bro.  Ltd«  ▼.  Turner,  Jr., 
521. 

Same. 

34.  A  sheep-raiser  who  had  merely  stated  that  his  sheep  had  during 
two  winters  contracted  a  certain  infectious  disease  and  that  this  was 
his  only  experience  with  it,  was  not  competent  to  give  his  opinion 
as  to  whether  the  sheds  of  another  were  infected  by  such  disease.-^ 
Power  ft  Bro.  Ltd.  ▼.  Turner,  Jr.,  521. 

Cross-examination — Scope. 

35.  Where,  in  the  examination  in  chief  of  a  witness,  no  reference 
had  been  made  to  a  particular  subject,  cross-examination  on  such  mat- 
ter was  improper. — Power  ft  Bro.    Ltd.    v.  Turner,  Jr.,  521. 

Live  Stock — Leases — Fraud — Duty  of  Lessor — Evidence — Immateriality. 

36.  Where,  in  an  action  to  recover  on  a  contract  of  lease  of  certain 
sheep,  defendant's  chief  contention  was  that  he  had  been  induced 
through  fraud  to  enter  into  the  lease,  in  that  plaintiff  delivered  to 
him  diseased  sheep,  evidence  that  the  lessor  or  his  agent  failed  to  give 
any  attention  to  sheep  affected  was  immaterial. — Power  ft  Bro.  Ltd. 
V.  Turner,  Jr.,  521. 

.  .iry — Witnesses — Credibility. 

37.  The  jury,  being  the  judges  of  the  credibility  of  witnesses,  were 
at  liberty  to  believe  the  statement  of  plaintiff  even  though  a  number 
of  other  witnesses  gave  evidence  to  the  contrary  on  the  question  at 
issue. — Lehane  v.  Butte  Electric  By.  Co.,  564. 

Same — ^Verdict — Inferences. 

38.  In  rendering  a  verdict  the  jury  are  not  confined  in  their  deter- 
mination to  the  precise  language  in  which  the  evidence  is  given,  but 
may  base  their  conclusion  upon  any  fair  inference  deducible  from  the 
evidence. — ^Lehane  ▼.  Butte  Electric  By.  Co.,  564. 

Sufficiency — Beview. 

39.  While  a  bare  scintilla  of  evidence  would  not  be  sufficient  to 
support  a  verdict,  where  the  record  on  appeal  shows  substantial  evi- 
dence to  support  a  verdict  and  judgment,  the  supreme  court  will  not 
interfere. — ^Lehane  v.  Butte  Electric  Hy.  Co.,  564. 

Motion  for  Directed  Verdicts — Evidence  of  Opposite  Party — How  to  be 
Viewed. 

40.  On  defendant's  motion  for  an  instructed  verdict,  the  truth  of 
plaintiff's  evidence  must  be  assumed  and  regarded  in  tiie  most  favor- 
able light. — ^Lehane  v.  Butte  Electric  By.  Co.,  564. 

Withdrawal  of  Evidence  from  Jury — ^When  Error. 

41.  While,  as  shown  by  plaintiff's  own  testimony,  an  alleged  defee- 
tive  construction  and  damaged  condition  of  a  motor  cab  had  not 
contributed  to  his  injuries,  resulting  from  a  collision,  and  the  court 
should  have  withdrawn  from  the  consideration  of  the  jury  the  allega- 
tion that  such  defective  cab  was,  independently,  a  proximate  cause  of 
the  injuries,  it  was  error  to  charge  the  jury  to  wholly  disregard  all 
the  evidence  given  with  reference  thereto.  The  jury  had  a  right  to 
take  into  consideration  all  the  facts  and  circumstances  attending  the 
accident,  including  the  manner  of  construction  of  the  cab  and  alleged 
defects  in  it,  if  any,  in  determining  how  the  accident  occurred  and  the 
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respoTisibilitj  therefor. — Mitchell  y.  Boston  &  Mont.  Con.  C.  &  S.  M. 

Co.,  575.  . 

Instructions — ^Withdrawal  of  Evidence  from  Jury — When  Harmless  Error. 
42.  An  erroneous  instruction  taking  from  the  consideration  of  the 
jury  certain  evidence  which  they  had  a  right  to  consider  in  arriving 
at  their  verdict  in  a  personal  injury  action,  was  harmless,  where 
from  other  paragraphs  of  the  charge  they  must  have  understood  that 
they  should  consider  such  evidence. — ^Mitchell  y.  Boston  ft  Mont.  Con. 
C.  ft  S.  M.  Co.,  575. 

EXECUTION. 
Bee  Stay,  2-6. 

EXPERT  WITNESSES. 
See  Witnesses,  3. 

FEES. 

See,  also,  Clerk  of  District  Court,  1. 

Officers — ^Laws  for  Raising  Revenue. 

1.  Obiter:  Neither  an  Act  requiring  reasonable  fees  to  1)e  paid  by  A 
citizen  according  to  a  fixed  schedule,  for  special  services  rendered  to 
him  by  a  public  officer,  nor  one  providing  that  such  fees  be  covered 
into  a  particular  fund,  are  necessarily  fiiws  for  raising  revenue. — 
Hauser  v.  Miller,  22. 

FINDINGS. 

Conflicting  Evidence — ^Review. 

1.  A  finding  of  the  jury  based  on  conflicting  evidence,  will  not  be 
disturbed  on  appeal. — Noyes  v.  Clifford,  138. 

FIRE  INSURANCE. 

Arbitration — Award — Hearing — ^Notice. 

1.  While  appraisers,  appointed  under  an  arbitration  clause  of  a  fire 
insurance  policy,  are  not  bound  by  technical  rules  and  formalities,  they 
cannot  arbitrarily  fix  a  valuation  upon  property  destroyed,  without  re- 
gard to  its  character,  but  if  unacquainted  with  it  prior  to  its  destruc- 
tion, must  give  notice  of  the  time  and  place  of  their  meeting  and  an 
opportunity  to  the  parties  to  be  heard;  otherwise  their  award  has  no 
validity.— Carlston  v.  St.  Paul  F.  ft  M.  Ins.  Co.,  118. 

Arbitration — Award — ^Heari  ng — ^Refusal. 

2.  Where  the  person  whose  property  was  destroyed  by  fire  demanded 
of  the  appraisers  appointed  pursuant  to  an  arbitration  clause  of  a  pol- 
icy covering  the  building,  an  opportunity  to  o£fer  evidence  as  to  the 
construction  and  value  of  the  structure,  and  was  denied  it,  the  award 
made  by  them  was  invalid. — Carlston  v.  St.  Paul  F.  ft  M.  Ins.  Co.,  118. 

Appraisers — Agency — Estoppel. 

3.  Appraisers,  selected  to  determine  the  value  of  a  building  destroyed 
by  fire,  are  not  the  agents  or  representatives  of  the  parties  selecting 
them;  therefore,  such  parties  are  not  estopped  to  complain  of  an  award 
made  by  such  appraisers. — Carlston  v.  St.  Paul  F.  ft  M.  Ins.  Co.,  118. 

FOREIGN  CORPORATIONS. 
See  Corporations. 
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FORGERY. 
See  Criminal  Law,  13-22. 

FRAUD. 

Bee,  also,  Contracts,  25-36. 

Contracts — Defmise. 

1.  A  contract  admittedly  valid  on  its  face  cannot  be  avoided  by  a 
party  thereto  on  the  ground  of  fraud,  except  by  allegation  and  proof 
of  facts  showing  that  he  was  misled  to  his  prejudice. — ^Lindsay  v. 
Kroeger,  231. 

Fraudulent  Concealment — Definition. 

la.  A  fraudulent  concealment  is  the  intentional  concealment  of  some 
fact  known  to  the  defendant  which  it  was  material  for  the  plaintiff 
to  know  to  prevent  being  defriauded. — Power  ft  Bro.  Ltd.  v.  Turner, 
Jr.,  521. 

ConcealmcAt  of  Fact — ^What  Constitutes. 

2.  The  concealment  of  a  fact  which  one  is  bound  to  disclose  is  the 
equivalent  of  an  indirect  representation  that  such  fact  does  not  exist, 
and  differs  from  a  direct  false  statement  only  in  the  mode  by  which 
it  was  made. — ^Fower  &  Bro.    Ltd.    v.  Turner,  Jr.,  521. 

Reliance  on  Misrepresentation — ^When  not  Ground  of  Complaint. 

3.  When  a  party  who  claims  to  have  been  defrauded  has  investigated 
for  himself,  or  had  the  means  at  hand  to  ascertain  the  truth  or  falsity 
of  any  misrepresentation  made  to  him,  his  reliance  upon  such  misrep- 
resentation, however  false  it  may  have  been,  affords  no  ground  of 
complaint. — Power  &  Bro.  Ltd.  v.  Turner,  Jr.,  521. 

Pleadings — Insufficiency — Evidence — Inadmissibility. 

4.  Where  the  pleadings  are  insufficient  to  state  a  cause  of  action  or 
defense  on  the  ground  of  fraud,  evidence  tending  to  establish  fraud 
should  be  excluded. — ^Power  &  Bro.  Ltd.  v.  Turner,  Jr.,  521. 

GRANTS. 
Limitation  of^  in  sale  of  standing  timber, — see  Logs  and  Logging. 

HABEAS  CORPUS. 
See  Criminal  Law,  10. 

HARMLESS  ERROR. 

Admission   of  testimony, — see  Mines  and  Mining,  4;   Criminal  Law,  16; 
Appeal  and  Error,  13. 

Amendment  of  complaint  after  commencement  of  trial, — see  Appeal  and  Er- 
ror, 18. 

Withdrawal  of  evidence  from  jury, — see  Instructions,  19;  Personal  Injuries, 
48. 

INFANTS. 
See  Personal  Injuries,  1-8,  16-27,  42-49. 

INFORMATION. 
Forgery, — separate  counts,  same  offense, — see  Criminal  Law,  13. 
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INJUNCTION. 

Eminent  Domain — Stay— When  Properly  Denied. 

1.  A  motion  to  stay  further  proaeeution  of  condemnation  proeeedingi 
until  another  judge  of  the  same  court  could  paaa  on  the  question  of 
enjoining  the  prosecution  of  the  condemnation  proceedings,  was  prop- 
erly denied  where  no  injunction  was  authorized. — Spratt  t.  Helena 
Power  Transmission  Co.,  60. 

Same. 

2.  Under  section  4463,  Civil  Code,  providing  that  an  injunction  cannot 
be  granted  to  stay  a  judicial  proceeding  pending  at  the  commencement 
of  the  action  in  which  the  injunction  is  demanded,  unless  such  restraint 
is  necessary  to  prevent  a  multiplicity  of  such  proceedings,  injunction 
does  not  lie  to  restrain  condemnation  proceedings,  in  the  absence  of  a 
showing  that  the  restraint  is  necessary  to  prevent  a  multiplicity  of  pro- 
ceedings.— Spratt  V.  Helena  Power  Transmission  Co.,  60. 

Labor  Unions — Boycott. 

3.  Heldf  that  a  labor  organization  may  employ  the  boycott,  provided 
the  means  employed  be  not  unlawful,  in  furtherance  of  the  objects 
of  its  existence,  even  though  financial  loss  results  to  the  boycotted; 
and  that  injunction  will  not  lie  to  enjoin  its  continuing  in  force. — ^Lind- 
say ft  Co.  Ltd.  v.  Montana  Federation  of  Labor,  264. 

INSPECTION, 
Books  and  accounts, — see  Supervisory  Control^  2. 


INSTRUCTIONS. 

Criminal  Law — ^Becord — Credibility  of  Witnesses — ^Presumptions. 

1.  On  appeal  from  the  judgment  in  a  criminal  cause  it  will  be  pre- 
sumed, in  the  absence  of  the  evidence,  that  the  giWng  of  an  instruc- 
tion in  the  language  of  subdivision  3  of  section  3390,  Code  of  Civil 
Procedure,  "that  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others/'  was  warranted  by  the  case  as  submitted. — 
State  V.  Connors,  15. 

Same. 

2.  Nor  was  the  above  instruction  erroneous  for  failure  to  insert  the 
word  '* willfully"  before  the  word  ** false,"  and  the  words  "as  to  a 
material  matter"  after  the  word  "testimony." — State  v.  Connors,  15. 

Same — Rape — Applicability. 

3.  An  instruction  given  in  a  prosecution  for  rape,  that  if  it  ap- 
peared that  prosecutrix  was  under  the  age  of  sixteen  years,  and  was 
not  the  wife  of  defendant  when  the  intercourse  took  place,  and  that 
"such  intercourse  was  had  at  any  time  within  five  years  prior  to  the 
filing  of  the  information  in  this  case,"  then  a  verdict  of  guilty  should 
be  returned,  was  not  erroneous  as  allowing  conviction  for  an  act  of 
intercourse  occurring  after  the  date  of  the  alleged  offense  and  before 
the  date  of  filing  the  information,  since  the  words  "such  intercourse" 
related  to*  the  act  described  in  the  information. — State  v.  Connors,  15. 

Same — Absence  of  Evidence  from  Record — Presumptions. 

4.  The  above  instruction  was  not  objectionable  as  permitting  a  con- 
viction for  any  act  of  intercourse  ha4  within  five  years  of  the  date 
of  filing  the  information,  since,  in  the  absence  of  the  evidence  from 
the  record,  the  presumption  must  be  indulged  that  the  evidence  ad- 
duced related  to  the  act  charged  in  the  information  only,  and  that 
the  instruction  was  applicable  to  the  case  made. — State  ▼.  Connors,  15. 
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Same — ^Intent — ^Bepetition  Unnecessary. 

5.  Where,  in  a  prosecution  for  crime,  an  instiiiction  liad  been  given 
that  in  the  eonunission  of  the  act  charged  in  the  information  as  hav- 
ing been  done  feloniously,  the  intent  as  alleged  in  the  information 
must  have  been  proven  in  order  to  warrant  a  conviction,  the  subject 
of  criminal  intent  was  sufficiently  covered,  and  it  was  not  necessary 
to  repeat  the  rule  in  subsequent  instructions. — State  v.  Connors,  15. 

Mine»— "Vein  or  Lode  "—-Definition. 

6.  An  instruction  defining  "vein  or  lode"  (U.  S.  Bev.  Stats.,  sec. 
2333),  as  "a  body  of  mineral  or  mineral-bearing  rock  within  defined 
boundaries  in  the  general  mass  of  the  mountain,"  was  correct. — ^Noyes 
▼.  Clifford,  138. 

** Known"  Vein  or  Lode — Definition. 

7.  The  court  correctly  instructed  the  Jury  that  a  "known"  vein  or 
lode,  within  the  meaning  of  section  2333,  United  States  Bevised  Stat- 
utes, is  one  known  to  exist  as  a  clearly  ascertained  vein,  of  sufficient 
extent  to  render  the  land  more  valuable  on  that  account  and  to  justify 
its  exploitation  for  the  extraction  of  mineral  therefrom,  and  properly 
refused  to  charge  that  it  was  one  sufficient  in  value  to  justify  working 
it  as  a  mine  with  profit  without  previous  exploitation. — Noyes  ▼.  Clif- 
ford, 138. 

Nonprejudicial  Error. 

8.  Errors  committed  in  the  admission  of  evidence  or  in  charging  the 
jury,  no  matter  how  gross,  could  not  have  worked  prejudice  to  plain- 
tiff who  was  not  entitled  to  a  verdict  under  any  view  of  the  evidence, 
which  was  of  such  a  character  that  the  court  should  have  directed  a 
verdict  in  favor  of  the  defendant. — ^Knipe  v.  Washoe  Copper  Co.,  161. 

Contracts — ^Brokers — Agency. 

9.  Where,  in  an  action  for  breach  of  a  contract  to  convey  real  es- 
tate, the  evidence  showed  that  defendant  employed  a  broker  to  pro- 
cure a  purchaser,  that  the  broker  procured  ])laintiff  who  contracted  to 
purchase  the  premises,  that  throughout  the*  negotiation  the  plaintiff 
dealt  with  the  broker  as  the  agent  of  defendant,  and  tendered  all  pay- 
ments to  him  as  such,  the  court  properly  charged  that  plaintiff  did  not 
authorize  the  broker  to  act  as  her  agent. — ^Lindsay  v.  Kroeger,  231. 

Same— Proposals — ^Acceptance — ^Bejection — ^Applicability  to  Issues. 

10.  Where,  in  the  action  referred  to  above,  the  only  triable  issue  pre- 
sented by  the  pleadings  was  whether  defendant  signed  the  contract 
with  a  full  understancSng  of  its  terms,  or  whether  he  did  so  relying 
on  certain  false  representations  of  the  broker,  the  refusal  of  an  in- 
struction that  if  defendant  revoked  the  proposal  before  the  plaintiff 
onqualifiedly  and  absolutely  accepted  the  same,  verdict  should  be  for 
defendant,  was  proper.  The  instruction  was  not  applicable  to  the  is- 
sues. The  proposal  to  sell  had  become  merged  into  the  contract,  signed 
by  both  parties,  and  was  no  longer  open  to  acceptance  or  rejection. 
I^dsay  V.  Kroeger,  231. 

Criminal  Law — BefusaL 

11.  Where  the  district  court  in  a  prosecution  for  forgery  had  with- 
dravm  from  the  jury's  consideration  a  count  charging  the  crime  by 
the  false  making  of  the  instrument,  and  defendant  was  convicted  on 
a  second  count,  for  having  uttered  it  with  tiie  knowledge  that  it  was 
forged,  it  properly  refused  to  instruct  the  jury  that  one  of  the  issues 
was  whether  defendant  signed  the  names  of  the  purported  makers  of 
the  note,  since  it  was  immaterial  who  forged  it  or  by  what  means  the 
forgery  was  accomplished. — State  v.  Mittun,  366. 
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Master  and  Servant — Minors — Persanal  Injuries — Dangerons  Machinery — 
Duty  of  Master — Instructions  How  to  Avoid  Dangers — Question  for 
Jury. 

11a.  The  court  instructed  tho  jury  that  it  was  the  duty  of  defendant 
employer  to  explain  to  plaintiff  (a  minor)  wherein  the  dangers  incident 
to  the  running  of  a  pugmill  lay,  and  to  show  him  how  to  do  the  woik 
in  such  a  way  as  to  avoid  them.  Held,  under  the  circumstances  of  thia 
case,  that  the  question  whether  it  was  the  duty  of  defendant  to  give 
such  explanations  to  plaintiff  should  have  been  submitted  to  the  jury 
under  proper  instructions. — Forquer  v.  Slater  Brick  Ck).,  426. 

Landlord  and  Tenant — Leases — ^Pleadings — ^Evidence — Inapplicable  In- 
struction. 

12.  Where,  in  an  action  for  the  breach  of  a  contract  of  lease,  the 
complaint  of  the  lessee  alleged  that  the  lessor  had  failed  to  repair 
the  dwelling-house  in  question  witfain  the  time  stipulated,  but  did  not 
state  that  the  premises  were  not  in  a  condition  fit  for  occupation  by 
human  beings,  and  plaintiff's  evidence  did  not  show  such  a  condition, 
the  giving  of  an  instruction  that  if  the  premises  were  not  fit  for 
human  habitation  at  the  time  the  lease  was  made  or  before  the  lessee 
was  to  take  possession,  the  time  for  which  rent  was  payable  would 
commence  on  the  completion  of  the  repairs,  was  unwarranted. — Mit- 
chell V.  Henderson,  515. 

Scope  of  Review. 

13.  Under  Laws  of  1907,  chapter  34,  page  62,  the  supreme  court, 
in  reviewing  errors  assigned  on  the  giving  or  refusing  of  instrue> 
tions,  may  only  consider  the  particular  objections  presented  to  the 
trial  court  at  the  time  the  instructions  were  settled. — ^Lehane  y.  Butte 
Electric  Ry.  Co.,  564. 

Street   "Railways — Personal    Injuries — Negligence. 

14.  Evidence  reviewed  and  held  that  there  was  sufficient  evidence  of 
the  negl'gence  of  defendant  company's  agents  in  starting  a  street- 
car after  it  had  come  to  a  stop  to  permit  plaintiff  and  others  to 
alight,  while  plaintiff  was  in  the  act  of  stepping  off,  to  warrant  the 
submission  of  the  issue  to  the  jury. — ^Lehane  v.  Butte  Electric  By. 
Co.,  564. 

Same — Assumption  of  Fact — Instruction  to  be  Read  as  a  Whole. 

15.  An  instruction  must  be  considered  as  a  whole;  therefore,  where 
in  a  personal  injury  action,  the  court  opened  an  instruction  with  the 
phrase:  **You  are  instructed  that  if  from  the  evidence  you  believe," 
etc.,  and  then  proceeded  to  detail  matters  brought  out  in  evidence,  the 
uhole  of  the  instruction,  subdivided  by  commas,  must  be  read  with 
reference  to  this  opening  sentence,  and  is  not  open  to  the  objection 
that  it  assumed  as  a  fact  a  question  in  dispute,  merely  because  the 
above  opening,  sentence  was  not  repeated  before  each  clause  of  the 
instruction. — ^Lehane  v.  Butte  Electric  Ry.  Co.,  564. 

Personal  Injuries — Damages — Pain  and  Suffering. 

16.  In  an  action  to  recover  for  personal  injuries,  the  jury,  in  arriv- 
ing at  their  verdict,  may  take  into  consideration,  as  an  item  of  dam- 
ages, the  nature  of  the  injuries  received  and  the  consequent  pain 
and  suffering,  so  far  as  proven,  and  an  instruction  to  that  effect  was 
properly  submitted. — Lehane  v.  Butte  Electric  Ry.  Co.,  664. 

Sti-oet  Railways — Passengers  Alighting — ^Duty  of  Carrier. 

17.  An  instruction,  given  in  an  action  to  recover  damages  from  % 
street-car  company  for  damages  sustained  by  a  passenger  while  alight- 
ing from  the  car,  to  the  effect  that  "a  passenger  in  alighting  from 
a  car  of  a  common  carrier  is  entitled  to  a  reasonable  time  in  which  to 
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get  off  the  cr  after  lie  has  been  given  an  opportunHy  to  do  so,"  stated 
a  correct  proposition  of  law. — Lehane  v.  Butte  Electric  Ry.  Co.,  564. 

Master   and    Servant — Conflicting   Orders. 

18.  An  instruction  to  the  effect  that  plaintiff  could  not  recover  if 
the  general  officers  of  the  defendant  company  had  instructed  hitn 
not  to  run  an  electric  motor,  even  though  his  foreman  had  ordered 
him  to  do  so  on  the  day  of  the  accident,  was  erroneouSy  where  one 
of  such  general  officers  and  the  foreman  testified  that  if  the  latter 
had  ordered  plaintiff  to  run  the  engine  it  was  his  duty  to  obey. — 
Mitchell  V.  Boston  &  Mont  Con.  C.  &  S.  M.  Co.,  575. 

Withdrawal  of  Evidence  from  Jury — When  Harmless  Error. 

19.  An  erroneous  instruction  taking  from  the  consideration  of  the 
jury  certain  evidence  which  they  had  a  right  to  consider  in  arriving 
at  their  verdict  in  a  personal  injury  action*  was  harmless,  where 
from  other  paragraphs  of  the  charge  they  must  have  understood  that 
they  should  consider  such  evidence. — Mitchell  v.  Boston  &  Mont.  Con. 
C.  ft  8.  M.  Co.,  575. 

Personal  Injuries — Master  and  Servant — Harmless  Error. 

20.  Where  the  plaintiff  was  defeated  on  the  only  material  issue,  to 
wit,  whether  defendant  company  negligently  omitted  to  provide  suffi- 
cient light  in  a  tunnel  in  running  through  which  he  was  injured,  re- 
fusal to  instruct  the  jury  that  if  plaintiff 's  foreman  knew  that  plaintiff, 
a  minor,  was  about  to  make  a  trip  as  motorman  and  consented 
thereto,  defendant's  liability  in  keeping  the  place  safe  was  t^e  same 
as  if  the  foreman  had  ordered  him  to  run  the  motor,  was  not  prejudi- 
cial error. — Mitchell  v.  Boston  ft  Mont.  Con.  C.  ft  8.  M.  Co.,  575. 

Personal   Injuries — Carriers — ^Proximate   Cause. 

21.  In  an  action  involving  a  claim  for  damages  on  account  of  per- 
sonal injuries  alleged  to  have  been  sustained  by  reason  of  a  collision 
between  a  street-car  and  a  freight  train,  an  instruction  defining 
''proximate  cause"  should  have  been  given. — Shane  v.  Butte  Electric 
By.  Co.,  599. 

INSURANCE. 

See,  also.  Fire  Insurance. 

Life  and  Accident  Insurance — Evidence — Insufficiency. 

1.  A  life  and  accident  insurance  policy  provided,  inter  alia,  for  pay- 
ment of  a  stipulated  sum  only  in  the  event  that  injuries,  effected 
solely  through  external,  violent  and  accidental  means,  should  di- 
rectly and  independently  of  all  other  causes  result  in  death.  Plain- 
tiff's wife  (the  insured),  in  stepping  from  a  street-car,  sustained  an 
abrasion  of  her  limb.  She  died  from  erysipelas.  Evidence  examined 
and  held  to  show  an  absence  of  proof  that  the  death  of  insured  re- 
sulted from  injuries  as  provided  in  the  policy,  or  that  the  disease 
was  communicated  to  her  by  the  wound  on  her  limb,  or  that  the 
abrasion  caused  it  to  become  manifest,  and  that  therefore  plaintiff 
was  not  entitled  to  recover. — McAuley  v.  Casualty  Co.,  256. 

Same — Burden  of  Proof. 

2.  Since  actions  on  life  and  accident  insurance  policies  are  founded 
upon  express  contract,  the  burden  rests  upon  plaintiff  to  prove,  by 
some  substantive  testimony,  that  the  event  has  occurred  upon  the 
happening  of  which  the  insurer  has  agreed  to  become  liable. — ^McAulej 
y.  Casualty  Co.,  256. 

INTENT. 

See  Contempt,  2;  Ru^e, — see  Criminal  Law,  5. 
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JUDGMENTS. 

Teelinieal  error, — see  Waton  and  Water  Bights,  8. 

On  Pleadings — ^Admiflsions. 

1.  Where  the  state,  by  its  eomplaint,  claimed  all  the  waters  of  a 
eertain  creek,  ''being  about  slztj  inehes,"  and  defendant  alleged  that 
he  had  appropriated  "all  of  the  water  in  said  creek,  being  aboat  fifty 
inches,"  and  that  he  had  acquired  the  right  by  adverse  user  to  ''the 
whole  of  the  waters  of  said  creek,"  plahitiff,  by  failure  to  reply  to 
the  latter  allegation,  admitted  defendant's  right,  and  it  was  proper 
for  the  court  to  render  judgment  on  the  pleadings  without  proof. — 
State  V.  Quantic,  32. 

Setting  Aside — Without  Motion  for  New  Trial. 

2.  Quaere :  May  •a  judgment,  after  the  trial  of  an  issue  regularly 
made  by  the  pleadings,  be  set  aside  without  a  motion  for  a  new 
trial. — Jones  Y.  Jones,  165. 

Parties  Defendant — Judgment  Against  One  or  More. 

3.  Where  several  defendants  are  jointly  and  severally  liable,  the  dis- 
trict court  may,  under  section  1002,  Code  of  Civil  Procedure,  enter 
judgment  against  one  or  more  of  them,  leaving  the  action  proceed 
against  the  others. — State  ex  reL  Stiefel  v.  District  Court,  298. 

failure  to  have  Entered — Dismissal — "Final  Submission" — Statutes. 

4.  Held,  under  the  rule  of  noBciiur  a  sociU,  that  the  words  "final 
submission,"  found  ta  section  1004,  Code  of  Civil  Procedure,  which 
provides  that  an  action  may  be  dismissed  by  the  court  when,  after 
verdict  or  final  submission,  the  party  entitled  to  judgment  negleots  to 
demand  and  have  the  same  entered  for  more  than  six  montl^,  mean 
a  submission  which  is  the  equivalent  of  the  return  of  a  verdict,  and 
refer  to  that  state  of  the  ease  when  a  judgment  may  rightfully  be 
demanded  as  of  course.— State  ez  rel.  Stiefel  v.  District  Court,  298. 

Same — ^Default — Dismissal — ^Excuse  for  Delay. 

5.  The  fact  that  another  suit,  upon  the  same  causes  of  action  and 
between  the  same  parties,  is  pending  in  another  state  is  not  any  excuse 
for  failure  to  have  a  judgement  entered  within  six  months  after  the 
default  of  one  of  several  defendants,  so  as  to  prevent  a  dismissal. — 
State  ex  rel.  Stiefel  v.  District  Court,  298. 

Sflune— Failure  to  Answer — Waiver. 

6.  Where  one  of  the  several  defendants  defaulted,  the  mere  fact 
that  one  of  his  codefendants  had  set  forth  facts  in  his  answer  which  if 
true  constituted  a  complete  defense  for  the  nonanswering  defendant  as 
well  as  for  the  one  answering,  did  not  deprive  the  court  of  the  right  to 
enter  a  judgment  by  default,  since  by  failure  to  answer  he  waived  the 
right  to  assert  a  defense,  and  no  one  else  could  interpose  it  for  him. — 
State  ex  rel.  Stiefel  v.  District  Court,  298. 

I^iilure  to  Enter — ^Dismissal — Discretion. 

7.  Where  a  defaulted  defendant  presented  a  prima  facie  right  to 
have  the  cause  against  him  dismissed  for  failure  of  plaintiff  to  have 
judgment  entered  within  six  months  after  entry  of  default,  and  the 
plaintiff  did  not  offer  any  valid  excuse  why  dismissal  should  not  be 
had,  there  was  not  anything  to  put  judicial  discretion  in  motion  (if 
such  a  motion  was  addressed  to  the  court's  discretion),  and  the  re- 
quest  for  dismissal  should  have  been  granted. — State  ex  reL  Stiefel  y. 
District  Court,  298. 

flame — Dismissal — Mandatory  Statute. 

8.  Held,  that  the  provision  of  section  1004,  Code  of  Civil  Procedure, 
that  an  action  ''may"  be  dismissed  by  the  court  when  after  verdict 
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or  final  sul^mission  the  party  entitled  to  judgment  neglects  to  demand 
and  have  the  same  entered,  is  mandatory,  and  not  a  matter  addressed 
to  the  discretion  of  the  district  court. — State  ex  rel.  Stiefel  v.  District 
Court,  298. 

Water   Rights — ^Decree — ^Removal    of   Water    from   Watershed. 

9.  A  decree,  in  a  water  right  suit,  which  does  not  specifically  author* 
ize  a  prior  appropriator  to  take  the  water  awarded  him  from  its 
watershed  permanently,  must  be  construed  as  not  giving  that  right. — 
Spokane  B.  &  W.  Co.  v.  Beatty,  342. 

Water  Rights — Decree — Pleadings. 

10.  The  district  court  may,  under  the  authority  of  section  4852,  Re- 
vised Codes,  in  one  judgment  settle  the  relative  priorities  and  rights 
of  all  the  parties  to  a  water  right  suit,  only  when  pleadings  have  been 
framed  so  as  to  justify  such  settlement. — ^Sloan  et  aL  v.  Byers  et  al., 
503. 

Same — Parties  Defendant — ^Rights  Inter  Sese — Estoppel — Pleadings. 

11.  A  number  of  defendants  in  a  suit  involving  water  rights,  jointly 
filed  an  answer  alleging  that  their  right  to  the  use  of  a  certain  num- 
ber of  inches  of  water  was  superior  and  prior  to  the  right  of  plain- 
tiff, but  failed  to  set  up  their  rights  as  against  each  other.  The  court 
found  that  they  were  entitled  to  the  number  of  inches  claimed  by 
them  and  that  their  ''right"  was  superior  to  that  of  plaintiff.  Held, 
that  the  rights  of  the  parties  defendant,  as  between  themselves,  were 
not  presented  to  the  court  by  the  pleadings  for  determination,  and 
that  therefore  its  decree  could  not  estop  them  from  having  such  rights 
determined  in  a  subsequent  suit. — Sloan  et  aL  ▼.  Byers  et  al.,  503. 

Entry — Amendments  Nune  Pro  Tune. 

12.  Where  a  clerk  of  the  district  court  did  not  enter  a  judgment 
until  twenty  days  after  rendition  thereof,  a  motion  for  an  order  di- 
recting entry  nunc  pro  tune  as  of  the  date  of  rendition  was  properly 
denied,  even  though  notice  of  intention  to  move  for  a  new  trial  had 
been  given  with  reference  to  the  date  of  rendition  of  judgment. — 
Power  k  Bro.,  Ltd.,  v.  Turner,  Jr.,  521. 

JUDICIAL   NOTICE. 

Stay  of  Execution — Solvency  of  Litigants. 

1.  In  passing  upon  an  application  for  a  stay  of  execution  pending 
the  determination  of  a  motion  for  new  trial,  the  court  may  not  take 
judicial  notice  of  the  solvency  of  the  movant,  but  must,  in  granting  it, 
base  its  order  upon  facts  known  from  proceedings  had  in  the  case  or 
ascertained  by  the  hearing  of  evidence  in  the  usual  way. — €tate  ex 
rel.  Robinson  v.  Clements,  Judge,  100. 

Statutes  of  Sister  States — Evidence. 

2.  In  this  state,  courts  do  not  take  judicial  notice  of  the  statutory 
laws  of  a  sister  state  or  a  territory. — Milwaukee  Qold  Extiaetion  Co. 
t.  Gordon,  209. 

JURISDICTION. 

See,  also,  Contempt,  1,  8;  Certiorari,  1. 

Appeal — Time  for  Taking — ^Dismissal. 

1.  An  appeal  from  a  judgment  of  the  district  court  in  a  case  ap- 
pealed to  it  from  a  justice's  court,  not  taken  within  ninety  days  after 
entry  of  judgments  as  required  by  Laws  of  1899,  page  147,  will  be 
dismissed  for  lack  of  jurisdiction  in  the  appellate  court  to  entertain 
it.— Hopkins  v.  Kitts,  26. 
Mont..  Vol.  87 — 42 
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Same — Motion   to   Dismifis — Insufficient   Notice — ^When   InunateriaL 

2.  Failure  to  give  sufficient  notice  of  a  motion  to  diamisH  an  appeal 
on  the  ground  that  it  was  not  taken  in  time  is  immaterial,  since  the 
question  thus  raised  is  jurisdictional  and,  therefore,  maj  be  raised  at 
any  time. — Hopkins  ▼.  Kitts,  26. 

Police  Gburts — ^Vagrancy — Prosecution  in  Name  of  City. 

3.  The  police  court  of  a  city  or  town  has  exclusive  jurisdiction  of 
all  proceedings  for  the  violation  of  an  ordinance  defining  vagrancy  and 
prescribing  punishment  for  such  offense,  and  prosecutions  thereunder 
must  be  conducted  in  the  name  of  the  city.— State  ex  reL  City  of 
Butte  v.  District  Court,  202. 

Vagrancy — Police  Courts — Prosecution  in  Name  of  State,  When. 

4.  Police  courts  have  concurrent  jurisdiction  with  justice's  courts  to 
punish  vagrancy  as  a  crime  against  the  state,  and  such  prosecutions 
must  be  instituted  and  conducted  in  the  name  of  the  state. — State  ex 
xel.  City  of  Butte  v.  District  Court,  202. 

Same — Supervisory  ControL 

5.  Held,  on  application  for  writ  of  supervisory  control,  that  the  dis- 
trict court  erroneously  ordered  the  release,  on  habeas  corpus,  of  one 
found  guilty  of,  and  sentenced  by  a  police  magistrate  for,  vagrancy 
under  an  ordinance  of  a  city  defining  that  offense  and  providing  pun- 
ishment therefor. — State  ez  reL  City  of  Butte  v.  District  Court,  202. 

District  Courts— Disqualification — ^Effect. 

6.  Held,  that  where  a  disqualifying  affidavit  was  filed  after  a  mo- 
tion to  strike  portions  of  a  pleading  had  been  submitted  and  taken 
under  advisement,  the  jurisdiction  of  the  court  over  the  cause  ceased 
after  ruling  on  the  motion.  (Rev.  Codes,  see.  6315.) — State  ex  reL 
Qriee  y.  District  Court,  590. 

JURY. 

See,  also,  Instructions;  Verdict. 

Invading  Province  of — Setting  Aside  Verdict — Credibility  of  Witnesses. 

1.  Where  plaintiff's  right  to  recover  damages  from  a  city  for  per- 
sonal injuries,  depended  largely,  if  not  entirely,  on  the  testimony  of  a 
witness  whose  credibility  was  impaired  in  many  material  particulars 
by  his  own  evidence  on  a  prior  trial,  and  the  court  determined  that 
the  witness  was  unworthy  of  belief,  error  was  not  committed  in  set- 
ting aside  a  verdict  for  plaintiff,  nor  was  its  action  in  so  doing  ob- 
jectionable as  invading  the  province  of  the  jury. — Mullen  v.  City  of 
Butte,  183. 

Corrupt  Influencing  of  Jurors — Affidavits — Intent. 

2.  While  a  contempt  proceeding  is  criminal  in  its  nature,  and  in  a 
case  of  that  character  it  is  generally  necessary  to  allege,  in  some  way, 
the  intent  with  which  the  unlawful  act  has  been  committed,  yet  where 
it  appeared  as  a  conclusive  inference  from  the  facts  stated  in  the 
affidavits  filed,  that  the  contemnor  intended  to  corruptly  influence 
jurors,  it  was  not  necessary  to  specially  allege  the  intent  with  which 
the  act  was  done. — State  ex  reL  W^ebb  v.  District  Court,  191. 

Same — Influencing  Jurors. 

3.  An  attempt  to  corruptly  influence  a  member  of  a  jury  panel,  con- 
stitutes an  unlawful  interference  with  the  proceedings  of  the  court, 
and  is  punishable  as  a  contempt,  irrespective  of  whether  such  juror 
has  been  actually  sworn  to  try  a  cause  or  not. — State  ex  reL  Webb  ▼» 
District  Court,  191. 


JuBT.  659 


Same — Evidence — Sufficiency. 

4.  Evidence  held  sufficient  to  show  an  attempt  on  the  part  of  a  liti- 
gant to  corruptly  influence  members  of  a  jury  panel.  (Brantly,  C.  J., 
dissenting.)— State  ex  rel.  Webb  y.  District  Court,  191. 

Same — ^Accomplice— :Gorroboiation. 

5.  A  person  through  whom  a  litigant  attempted  to  corruptly  in- 
fluence a  member  of  a  jury  panel,  and  who,  while  declining  to  act  as 
intermediary,  stated  that  he  would  not  say  anything  to  anybody,  but 
that  he  would  have  to  tell  the  prospective  trial  juror,  with  whom  he 
was  connected  in  a  business  way,  so  as  to  put  him  on  his  guard,  was 
not  an  accomplice  whose  testimony  it  was  necessary  to  corroborate  be- 
'fore  the  litigant  could  be  found  guilty  of  contempt.  (Brantly,  C.  J., 
dissenting.)-— State  ez  rel.  Webb  v.  District  Court,  191. 

Witnesses — Credibility — Question  for  Jury. 

6.  The  jury,  in  the  first  instance,  are  the  exclusive  judges  of  the 
credibility  of  a  witness  and  of  the  weight  to  be  given  to  his  testi- 
mony.— Bowen  v.  Webb,  479. 

Witnesses — Credibility. 

7.  The  jury,  being  the  judges  of  the  credibility  of  witnesses,  were 
at  liberty  to  believe  the  statement  of  plaintiff,  even  though  a  number 
of  other  witnesses  gave  evidence  to  the  contrary  on  the  question  at 
issue. — ^Lehane  v.  Butte  Electric  By.  Co.,  564. 

Verdict — Evidence — Inferences. 

8.  In  rendering  a  verdict  the  jury  are  not  confined  in  their  deter- 
mination to  the  precise  language  in  which  the  evidence  is  given,  but 
may  base  their  conclusion  upon  any  fair  inference  deducible  from  the 
evidence. — ^Lehane  v.  Buttd  Electric  By.  Co.,  564. 

Challenge  for  Cause — Overruling — Denial  of  Fair  and   Impartial  Trial. 

9.  In  an  action  against  a  street  railway  company  for  damages  on 
account  of  personal  injuries  alleged  to  have  been  sustained  by  plain- 
tiff, defendant  company  interposed  a  challenge  for  cause  to  a  juror 
who  on  his  voir  dire  had  stated  that  he  had  formed  an  unqualified 
opinion  as  to  the  merits  of  the  action,  and  that  he  entertained  a 
prejudice  against  railway  companies  generally.  The  challenge  was 
overruled.  Defendant  exhausted  all  its  peremptory  challenges,  but  the 
objectionable  juror  became  a  member  of  the  jury  which  tried  the 
case.  Plaintiff  had  judgment.  Held,  that  the  court  committed  er- 
ror, and  that,  by  overruling  the  challenge,  the  defendant  company 
was  not  accorded  that  fair  and  impartial  trial  contemplated  by  the 
Constitution  and  statutes  of  the  state. — Shane  v.  Butte  Electric  By. 
Co.,  599. 

Newspaper  Reports — Common-law  Rule  not  Modified  by  Civil  Practice  Act. 

10.  The  fact  that  the  juror,  referred  to  in  the  foregoing  paragraph, 
ptated  that  his  opinion  as  to  the  merits  of  the  action  was  based  upon 
newspaper  reports  or  common  rumor,  and  that  he  could  fairly  try  the 
case  according  to  the  evidence,  under  the  instructions  of  the  court, 
did  not  make  him  competent,  the  rule  of  the  common  law  which  ex- 
cludes jurors  on  the  ground  of  actual  bias  not  having  been  modified  by 
the  Civil  Practice  Act. — Shane  v.  Butte  Electric  Ry.  Co.,  599. 

Peremptory  Challenges — Exercise  not  Open  to  Review. 

11.  A  litigant  may  exercise  his  peremptory  chaUenges  as  he  sees  fit, 
and  the  manner  of  his  exercise  of  them  is  not  open  to  review;  hence 
the  claim  that  defendant,  above,  might  have  removed  the  biased  juror 
by  peremptory  challenge  has  no  merit,  in  view  of  the  fact  that  it  ex- 
ercised all  of  its  challenges. — Shane  v.  Butte  Electric  Ry.  Co.,  599. 
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JUSTICES'  COURTS. 
Yagrancy,  jurisdiction, — see  Juxisdietioii,  4. 

LABOR  UNIONS. 

Boycott — ^DefinitioiL 

1.  The  term  ''boycott^'  does  not  necessarily  signify  that  those  en- 
gaged in  it  employ  violence,  intimidation  or  other  unlawful  coercive 
means;  but  it  may  be  correctly  used  in  the  sense  of  the  act  of  a  com- 
bination in  refusing  to  have  business  dealings  with  another  until  he 
removes  or  ameliorates  conditions  which  are  deemed  inimical  to  the 
welfare  of  the  members  of  the  combination  or  some  of  them,  or  grants 
concessions  which  are  deemed  to  make  for  that  purpose. — ^Lindsay  &  Co. 
Ltd.  V.  Montana  Federation  of  Labor,  264. 

Combinations — Conspiracy. 

2.  If  an  act  done  by  one  person  is  lawful,  a  combination  of  several 
persons  to  commit  the  same  act  does  not  make  it  unlawful,  so  as  t^ 
render  the  members  of  the  combination  liable  to  a  charge  of  con- 
spiracy.— ^Lindsay  &  Co.  Ltd.  v.  Montana  Federation  of  Lalx>r,  264. 

Boycott — ^Injunction. 

3.  Heldf  that  a  labor  organization  may  employ  the  boycott,  as  defined 
in  paragraph  1  above,  provided  the  means  employed  be  not  unlawful, 
in  furtherance  of  the  objects  of  its  existence,  even  though  financial 
loss  results  to  the  boycotted;  and  that  injunction  will  not  He  to  enjoin 
its  continuing  in  force. — ^Lindsay  &  Co.  Ltd.  v.  Montana  Federation  of 
Labor,  264. 

Injury — Definition. 

4.  Injury,  in  its  legal  significance,  means  damage  resulting  from  the 
violation  of  a  legal  right,  and  it  is  only  the  violation  of  such  a  right 
which  renders  an  act  wrongful  in  the  eye  of  the  law  and  makes  it 
actionable. — Lindsay  &  Co.  Ltd.  v.  Montana  Federation  of  Labor,  264. 

Boycott— "Unfair"  Circular— Bight  to  Publish— Constitution. 

6.  Under  section  10,  Article  III  of  the  Constitution,  guaranteeing  to 
every  person  the  right  to  speak,  write  or  publish  whatever  he  will  on 
any  subject,  beiUg  answerable,  however,  for  a  violation  of  the  privi- 
lege, a  court  may  not  enjoin  a  labor  organization  from  publishing  a 
circular  calling  upon  all  laboring  men,  and  those  in  sympathy  with 
organized  labor,  not  to  patronize  a  certain  business  house,  character- 
ized therein  as  "unfair,"  even  though  the  persons  comprising  the 
organization  be  insolvent,  and  an  abuse  of  the  liberty  guaranteed  by 
the  Constitution  may  result  in  loss  for  which  there  cannot  be  any 
adequate  compensation. — Lindsay  &  Co.  Ltd.  v.  Montana  Federation  of 
Labor,  264. 

LANDLORD  AND  TENANT. 

Leases — ^Pleadings — Evidence — Instructions — Inapplicability. 

1.  Where,  in  an  action  for  the  breach  of  a  contract  of  lease,  the 
complaint  of  the  lessee  alleged  that  the  lessor  had  failed  to  repair 
the  dwelling-house  in  question  within  the  time  stipulated,  but  did  not 
state  that  the  premises  were  not  in  a  condition  fit  for  occupation  by 
human  beings,  and  plaintiff's  evidence  did  not  show  such  a  condition, 
the  giving  of  an  instruction  that  if  the  premises  were  not  fit  for 
human  habitation  at  the  time  the  lease  was  made  or  before  the  lessee 
was  to  take  possession,  the  time  for  which  rent  was  payable  would 
commence  on  the  completion  of  the  repairs,  was  unwarranted. — ^Mitchell 
T.  Henderson,  515. 
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Same — Payment  of  Bent — Default — Nonsuit. 

2.  Plaintiff  entered  into  a  contract  of  lease  with  defendant,  whereby 
she  agreed  to  pay  a  stipulated  rental  for  a  dwelling-house,  defendant 
to  make  certain  repairs,  rent  to  commence  on  March  1,  1906,  payable 
at  the  end  of  each  month.  According  to  plaintiflf's  own  testimony 
she  did  not  pay  the  March  rent  as  agreed,  but  on  April  7th  tendered 
only  one-half  of  the  amount  due  for  that  month  and  the  whole  of 
the  April  rent,  claiming  that  the  premises  were  not  ready  for  occu- 
pancy until  about  March  10th.  Held,  that  defendant  had  the  right 
to  treat  the  contract  as  rescinded,  and  that  a  motion  for  a  nonsuit 
should  have  been  granted. — Mitchell  v.  Henderson,  515. 

Same — Statute  of  Frauds — Defense — ^When  not  Available. 

3.  Where,  in  an  action  for  the*  breach  of  an  oral  contract  of  lease, 
defendant  lessor  admitted  the  making  of  the  contract  and  relied  on  a 
defense  other  than  the  statute  of  frauds,  he  could  not  avail  himself 
of  such  statute  as  a  defense.  In  such  case,  the  statute  to  be  avail- 
able, must  be  specially  pleaded. — ^Mitchell  ▼.  Henderson,  515. 

Same — Statute  of  Frauds. 

4.  Obiter:  A  verbal  agreement  for  a  lease,  made  on  February  7, 
1906,  for  the  term  of  one  year  from  March  1st  of  that  year,  is  void 
under  section  5017,  Revised  Codes,  which  provides  that  an  agreement 
which  by  its  terms  is  not  to  be  performed  within  one  year  from  the 
making  thereof,  is  invalid,  unless  the  same  or  some  note  or  memoran- 
dum thereof  be  in  writing  and  subscribed  by  the  party  to  be  charged 
or  his  agent. — Mitchell  y.  Henderson,  516. 

LEASES. 

See  Ijandlord  and  Tenant. 

Lease  of  sheep, — see  Contracts^  26-36. 

LEGISLATURE. 
Delegation  of  legislative  power, — see  Constitutioni  12,  13. 

LETTERS. 
See  Contracts,  17,  22. 

LIFE  INSURANCE. 
See  Insurance. 

LITIGATION. 
See  Policy  of  Law,  1. 

LIVE  STOCK. 
Delay  in  transportation, — see  Railroads,  1-6. 


Leases  of,— see  Contracts,  26-36. 

LOCAL  OPTION. 
See  Constitution,  12. 

LOGS  AND  LOGGING. 

Sale  of  Standing  Timber — ^Limitation  of  Grant. 

1.    Where  standing  timber  is  sold  without  the  land,  the  timber  to  bo 
removed  within  a  specified  time,  the  general  rule  is,  that  the  sale  is 
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onljr  of  80  much  timber  as  ib  remoTed  within  that  time,  and  vach  a 
contract  confers  no  right  to  remove  timber  thereafter. — ^Hollensteiner 
V.  Missoula  Lumber  Co.,  278. 

Same. 

2.  Defendant,  in  a  suit  to  quiet  title  to  lands,  had  sold  to  plaintiff 
the  timber  standing  thereon,  the  deed  providing,  among  other  things, 
that  such  timber  should  be  cut  and  removed  within  five  years  from 
the  date  of  the  instrument.  At  the  expiration  of  the  five-jear  period 
a  part  of  the  timber  still  remained  uncut,  and  the  court  held  that 
defendant  had  no  longer  any  right  to  it.  Held,  that  the  holding  of 
the  court  was  correct,  and  that  the  contention  of  defendant  that  the 
provision  above  amounted  only  to  a  covenant  that  the  grantee  would 
cut  and  remove  the  timber  within  the  specified  time,  for  a  violation 
of  which  the  grantor  might  maintain  an  action  for  damages,  was  un- 
tenable, but  that  the  clause  referred  to  limited  the  operation  of  the 
grant  to  the  timber  cut  or  removed  within  the  five-year  period. — Hol- 
lensteiner  v.  Missoula  Lumber  Co.,  278. 

MANDAMUS. 

Stay  of  Execution — Discretion — Presumptions. 

1.  Held,  on  application  for  writ  of  mandate  to  eompel  a  district 
judge  to  vacate  an  order  granting  a  stay  of  execution  pending  the  de- 
termination of  a  motion  for  new  trial,  that  the  petition  which  failed  to 
show  what  facts,  if  any,  relative  to  the  solvency  of  the  movant  were 
brought  to  the  knowledge  of  the  judge  at  the  time  the  order  was  made, 
was  insufficient  to  overcome  the  presumption  that  official  duty  had  been 
regularly  pursued,  and  that  the  order  complained  of  was  the  result  of 
the  exercise  of  a  sound  legal  discretion. — State  ex  rel.  Bobinson  ▼. 
Clements,  Judge,  96. 

Btay  of  Execution — Terms — Abuse  of  Discretion. 

2.  Where  a  street  railway  company  against  which  a  money  judgment 
had  been  recovered  had  presented  no  facts  to  the  district  court,  as  to 
its  ability  to  respond  to  an  execution,  upon  which  to  base  an  order 
staying  execution  pending  determination  of  a  motion  for  a  new  trial, 
the  court  in  granting  the  application  abused  its  discretion.  Writ  of 
mandate  ordered  issued  to  annul  the  order. — State  ex  reL  Bobinson 
V.  Clements,  Judge,  100. 

Failure  to  Enter  Judgment — ^Dismissal — Mandamw — ^When  Proper  Bemedy. 

3.  Where  two  and  one-half  years  had  elapsed  since  plaintiff,  in  an 
action  against  several  defendants  (some  of  whom  were  nonresidents  of 
the  state  upon  whom  service  of  summons  could  not  be  had),  was  en- 
titled to  have  judgment  by  default  entered  against  one  of  them  (a 
resident),  but  none  had  been  demanded  or  entered,  and  where  it  ap- 
peared from  the  record  that  a  considerable  time  would  lapse  before 
a  final  judgment  could  be  entered,  if  it  ever  could  be  done,  mandamus 
was  the  proper  remedy  to  compel  the  court  upon  proper  motion  to  dis- 
miss the  case  against  the  defaulted  defendant,  since  appeal  from  the 
final  judgment  in  the  case  would  not  furnish  that  plain,  speedy  and 
adequate  remedy  contemplated  by  section  1962  of  the  Code  of  Civil 
Procedure.— Stete  ex  rel.  Stiefel  v.  District  Court,  298. 

Schoolhouses — Election  for  Change  of  Site. 

3a.  Maridamus  to  require  the  trustees  of  a  school  district  to  call  an 
election  to  determine  the  location  of  a  site  for  a  schoolhouse,  was  the 
proper  remedy  where  the  board  arbitrarily  and  in  willful  disregard  of 
the  provision  of  section  1797,  Political  Code,  as  amended  (Laws  1897, 
p.  130),  removed  a  school  to  a  site  selected  by  themselves,  without  con- 
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Biilting  the  electors  of  the  district. — State  ex  rel.  Bean  y.  Lyons  et  aL. 
354.  ' 

Same— "Party  Beneficially  Interested." 

4.  A  resident  and  taxpayer  of  a  school  district  who  sought  by  man- 
damus to  eompel  a  school  board  to  submit  the  question  of  the  removal 
of  a  school  to  the  electors  of  the  district  was  a  party  beneficially  in- 
terested within  the  meaning  of  section  1962,  Code  of  Civil  Procedure, 
and  entitled  to  mpke  the  application  for  the  writ. — State  ex  rel.  Bean 
y.  Lyons  et  aL,  354. 

Same — ^Defenses. 

5.  A  school  board  is  not  vested  with  any  discretion  relative  to  the  call- 
ing of  an  election  to  determine  the  location  of  a  school  site,  but  must 
do  so  before  they  can  act  (Laws  1897,  p.  130) ;  hence  the  contention 
that  the  issuance  of  a  writ  of  mandate  to  compel  them  to  call  an  elec- 
tion for  such  purpose  will  control  their  discretion,  has  no  merit. 
State  ex  rel.  Bean  v.  Lyons  et  aL,  354. 

Same. 

6.  Nor  could  the  board  above  mentioned  defend  its  action  on  the 
ground  that  the  district  was  not  financially  able  to  secure  a  site  and 
erect  a  building.  The  electors  were  the  final  arbiters  of  that  question. 
State  ex  reL  Bean  v.  Lyons  et  aL,  354. 

State  Contracts— Evidence. 

7.  Evidence  reviewed  and  held  that  mandamtu  did  not  lie  to  eompel 
the  state  board  of  prison  commissioners  to  sign  and  execute  a  contract 
for  the  care  and  custody  of  the  inmates  of  the  state  prison. — Stat* 
ex  reL  Henderson  y.  Board  of  State  P.  Commrs.,  378. 

MASTER  AND  SERVANT. 

See  Personal  Injuries,  16-37,  42-49. 

Change  of  occupation, — see  Personal  Injuries,  45. 
Conflating  orders, — see  Instructions,  18. 


MINES  AND  MINING. 

See,  also.  Corporations,  1-5. 

Ejectment — ^Evidence — Order  of  Proof. 

1.  Plaintiffs,  in  an  action  in  ejectment,  owned  a  patented  placer 
mining  claim.  After  issuance  of  patent  defendant  located  a  quartz 
lode  claim  within  the  boundaries  of  the  placer  location,  claiming  a 
strip  of  land  twenty-five  feet  in  width  on  either  side  of  the  yein  (U. 
S.  Rev.  Stats.,  sec.  2333).  Plaintiffs  introduced  in  evidence  the 
patent  and  the  record  of  deed  from  the  patentees  to  them  and 
rested.  Defendant  thereupon  introduced  one  of  the  locators  of  the 
lode  claim,  who  testified,  over  objection,  to  the  character  of  the  dis- 
covery made  and  the  steps  taken  to  complete  the  location.  Held, 
that  the  evidence  was  not  objectionable  because  introduced  before 
it  had  been  shown  that  the  vein  or  lode  was  known  to  exist  at  the 
date  of  the  application  for  the  placer  patent. — Noyes  y.  Clifford, 
138. 

Placer  Claim — ^Patent — Location  of  Lode  Claim — Rights  of  Locator. 

2.  If  the  lode  or  vein  located  within  the  limits  of  plaintiffs'  placer 
claim  was  excepted  from  the  terms  of  their  patent,  it  together  with 
twenty-five  feet  on  either  side  thereof  was  open  to  exploitation  and 
location  by  any  citizen  of  the  United  States  (U.  S.  Rev.  Stats.,  see. 
2333),  and,  for  the  purpose  of  such  exploitati^m,  defendant  was  en- 
titled to  enter  into  pobstssion  of  it. — Noyes  y.  Clifford,  138. 
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Location — Evidence — Character  of  Vein. 

3.  Evidence  of  defendant  in  the  above  action  touching  the  char- 
acter,  extent  and  value  of  the  vein  as  apparent  at  the  time  he 
made  his  location  within  the  boundaries  of  the  placer  claim^  was 
properly  admitted  on  the  issue  whether  it  was  such  a  vein  as  would 
justify  a  location  of  it  and  the  expfnditure  of  labor  and  m  irey 
for  the  purpose  of  developing  and  utilizing  its  contents.  Evidence 
of  what  it  contained  at  the  date  of  the  location  was  evidence  of 
what  its  contents  were  at  the  time  plaintiffs  made  application  for 
patent  to  the  placer  claim. — ^Noyes  v.  Clifford,  138. 

Evidence — Bepresentation  Work — Harmless  Error. 

4.  The  admission  in  evidence  of  affidavits  showing  that  defendant 
had  caused  the  annual  representation  work  to  be  done  from  year  to 
year  after  his  lode  location  was  made,  but  failing  to  disclose  that 
such  work  had  been  performed  on  a  strip  fifty  feet  in  width  along 
the  vein,  was  not  prejudicial  error,  where  it  subsequently  appeared 
by  fair  inference  that  all  of  the  work  had  been  done  along  the  vein 
itself.  The  evidence  was  competent  as  showing  good  faith  on  the 
part  of  the  locator. — ^Noyes  v.  Clifford,  138. 

Opinion  Testimony — AdmisRibility. 

5.  On  the  issue  whether  the  vein  within  the  boundaries  of  plain- 
tiffs' placer  claim  was  of  sufficient  value  to  justify  exploitation  and 
development  so  as  to  except  it  from  the  terms  of  the  placer  patent, 
the  opinion  of  a  practical  miner,  based  on  many  years'  experience 
and  observation  in  the  district,  and  who  was  acquainted  with  the 
ground  in  controversy,  that  the  claim  could  be  worked,  that  the 
prospects  were  good,  and  that  the  vein  carried  some  mineral  values, 
was  admissible  as  bearing  upon  the  conditions  obtaining  at  the  time 
the  application  for  the  placer  patent  was  made. — ^Noyet  v.  Clifford. 
138. 

*'Vein  or  Lode" — ^Definition. 

6.  Held,  that  the  meaning  given  to  the  term  ''vein  or  lode,"  Sfl 
used  in  section  2320,  IT.  8.  Be  v.  Stats.,  must  also  be  applied  to  that 
expression  in  section  2333. — Noyes  v.  Clifford,  138. 

Same — ^Instructions. 

7.  An  instruction  defining  "vein  or  lode"  (U.  8.  Rev.  Stats.,  see. 
2333),  as  "a  body  of  mineral  or  mineral-bearing  rock  within  defined 
boundaries  in  the  general  mass  of  the  mountain,"  was  correct.-— 
Noyes   v.   Clifford,   138. 

"Known"  Vein  or  Lode — Definition. 

8.  The  court  correctly  instructed  the  jury  that  a  "known"  vein 
or  lode,  within  the  meaning  of  section  2333,  United  States  Bevised 
Statutes,  is  one  known  to  exist  as  a  clearly  ascertained  vein,  of 
sufficient  extent  to  render  the  land  more  valuable  on  that  account 
and  to  justify  its  exploitation  for  the  extraction  of  mineral  there- 
from, and  properly  refused  to  charge  that  it  was  one  sufficient  in 
value  to  justify  working  it  as  a  mine  with  profit  without  previona 
exploitation. — Noyes  v.  Clifford,  138. 

Known  Vein  or  Lode— Question  for  Jury. 

9.  The  questions  whether  a  vein  was  known  to  exist,  within  the 
boundaries  of  a  placer  claim  at  the  date  of  the  application  for 
patent,  as  a  clearly  ascertained  one  and  whether  it  contained  such 
values  as  made  the  ground  more  valuable  on  that  account  and  just- 
ified exploitation,  were  for  the  jury. — Noyes  v.  Clifford,  138. 

Same — Conflicting  Evidence — Beview. 

10.  A  finding  of  the  jury  on  the  above  questions  when  based  on 
conflicting  evidence  will  not  be  disturbed  on  appeal, — Noyea  v» 
Clifford,  138. 
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Injuries  to  Buildings   on   Surface — ^Evidence — Insufficiency. 

11.  Evidence  examined,  in  an  action  against  a  mining  company 
for  damages  on  account  of  injuries  to  plaintiff's  buildings,  on  the 
surface  of  defendant's  mining  ground,  alleged  to  have  been  oc- 
casioned by  defendant's  negligent  use  of  explosives  in  its  under- 
ground mining  operations,  and  held^  insufficient  to  support  a  judg- 
ment for  plaintiff,  where  it  appeared,  among  other  things,  that  the 
excavations  to  which  plaintiff  attributed  the  injuries  to  his  build- 
ings were  not  made  until  long  after  such  damage  occurred,  and 
where  other  companies  operated  in  the  vicinity,  by  reason  of  which 
operations  an  extensive  subsidence  of  the  surface  had  occurred, 
affecting  buildings  having  the  same  situation  relative  thereto  aa 
those  of  plaintiff,  and  in  the  same  way  and  to  a  like  extent. — Knipe 
V.  Washoe  Copper  Co.,  161. 

Adverse    Suits — ^Declaratory    Statements — Insufficiency — Who    may    not 
Object. 

12.  Where  plaintiff  in  an  adverse  suit  to  a  mining  claim  fails  to 
show  any  right  to  the  ground  in  controversy,  he  will  not  be  heard 
to  object  that  the  defendants  are  not  entitled  to  a  patent  because 
of  the  insufficiency  of  their  declaratory  statement. — Milwaukee 
Gold  Extraction  Co.  v.  Gordon,  209. 

Same — Amended    Declaratory   Statements — ^Filing    after    Commencement 
of  Trial — Evidence. 

13.  The  purpose  of  filing  an  amended  declaratory  statement  of  th& 
location  of  a  mining  claim,  authorized  by  Laws  of  1901,  page  56,. 
being  to  eure  defects  in  the  original,  it  can  confer  no  rights  in  the 
premises  which  did  not  exist  prior  to  the  filing  of  the  amended 
fltatement,  but  relates  back  to  the  first  location;  hence  the  efficacy 
of  such  a  paper  as  evidence  is  not  affected  by  the  circumstance  that 
it  was  not  filed  until  after  the  trial  of  an  adverse  suit  had  com- 
menced.— Milwaukee  Gold  Extraction  Co.  v.  Gordon,  209. 

Adverse  Suits — Plaintiff's  Prima  Facie  Case — Requirements. 

14.  In  an  adverse  suit  to  determine  the  relative  rights  of  the- 
parties  to  patent  to  a  quartz  lode  claim,  the  plaintiff  must,  in 
order  to  make  out  a  prima  facie  case,  show,  in  addition  to  the  other 
requirements  of  the  law,  that  at  the  time  he  made  hia  location  the- 
ground  was  not  covered  by  a  prior  location  or,  if  his  testimony  dis- 
closes that  a  prior  location  had  been  made,  that  the  claimant  had 
forfeited  his  right  to  the  land  by  failure  to  comply  with  the  law,, 
or  that  the  claim  had  been  abandoned. — Lozar  v.  Neill,  287. 

Same — Nonsuit — When  Proper. 

15.  Nonsuit  was  properly  granted  in  an  adverse  suit  where  plain- 
tiff, in  making  out  his  prima  facie  case,  not  only  failed  to  prove 
that  the  ground  in  controversy  was  open  to  location,  but  did  show 
that  there  was  some  evidence  upon  the  premises  that  the  ground 
was  claimed  by  someone  else. — Lozar  v.  Neill,  287. 

Same — Proceedings  After  Nonsuit — ^Practice. 

16.  After  plaintiff  in  an  adverse  suit  is  nonsuited  for  failure  ta 
show  that  at  the  time  of  his  attempted  location  the  ground  was. 
subject  to  entry,  he  has  no  further  right  to  participate  in  the  trial, 
but  is  a  stranger  to  the  proceedings  so  far  as  defendant's  affirm- 
ative case  is  concerned. — ^Lozar  v.  Neill,  287. 

Same — ^Proceedings   After  Nonsuit — ^Presumptions. 

17.  While,  in  adverse  suit,  after  the  granting  of  nonsuit  for  fail- 
ure of  plaintiff  to  establish  a  prima  facie  ease,  the  hearing  of  de- 
fendant's case  became  ex  parte,  the  presumption  nevertheless  ob- 
tains that  all  proceedings  were  regular  and  the  judgment  for  de- 
fendant  correct. — Lozar   v.  Neill,   287. 
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MINOBS. 
Bee  Personal  Injuries,  1-8,  16*27,  42-40. 

MOTIONS. 

To  strike, — sre  Pleading  and  Praetiee,  13. 
Por  new  trial, — see  New  Trial. 

MUNICIPAL  CORPORATIONS. 

See,  also,  Personal  Injuries,  9,  10. 

Vagrancy — ^Power  to  Define  and  Punish. 

1.  Under  paragraph  34  of  section  4800  of  the  Political  Code,  as 
amended  by  Session  Laws  of  1897,  page  206,  city  and  town  councils 
have  express  authority  from  the  state  to  define  vagrancy  by 
ordinance  and  to  punish  the  same. — State  ex  reL  City  of  Butte  ▼. 
District  Court,  202. 

Same— Prosecution  in  Name  of  City — ^Police  Courts. 

2.  The  police  court  of  a  city  or  town  has  exclusive  jurisdiction  of 
all  proceedings  for  the  violation  of  an  ordinance  defining  vagrancy 
and  prescribing  punishment  for  such  offense,  and  prosecutions  there- 
under must  be  conducted  in  the  name  of  the  city.—State  ex  rel. 
City  of  Butte  v.  Diatrict  Court,  202. 

Same — Police  Courts — Jurisdiction — Prosecution  in  Name  of  State,  When. 

3.  Police  courts  have  concurrent  jurisdiction  with  justices'  courts 
to  punish  vagrancy  as  a  crime  against  the  state,  and  such  prosecu- 
tions must  be  instituted  and  conducted  in  the  name  of  the  state. — 
State  ex  rel.  City  of  Butte  ▼.  District  Court,  202. 

Same — Habeas  Corpus — Supervisory  Control. 

4.  Held,  on  application  for  writ  of  supervisory  control,  that  the 
district  court  erroneously  ordered  the  release,  on  habeas  corpus, 
of  one  found  guilty  of,  and  sentenced  by  a  poUce  magistrate  for, 
vagrancy  under  an  ordinance  of  a  city  defining  that  offense  and 
providing  punishment  therefor. — State  ex  reL  City  of  Butte  v. 
District   Court,   202. 

Acting  Mayor — Compensation — Ordinances — Invalidity — ^Injunction. 

5.  A  city  council,  acting  under  section  368,  Fifth  Division,  Com- 
piled Statutes  of  1887,  passed  an  ordinance  providing  that  the 
president  or  vice-president  of  the  council,  while  performing  the 
duties  of  mayor,  should  be  entitled  to  the  salary  of  that  officer, 
omitting  however,  the  limitation,  imposed  by  the  section,  that  the 
actiDg  mayor  should  only  be  so  compensated  upon  his  performing 
the  duties  of  mayor  for  periods  longer  than  sixty  days.  A  claim  of 
the  acting  mayor  of  the  city  in  questibn  for  services,  covering  three 
different  periods  of  three,  fifty-one  and  ten  days  each,  was  allowed 
and  ordered  paid.  Held,  on  appeal  from  an  order  denying  an  in- 
junction to  restrain  the  payment  of  the  claim,  that  the  ordinance 
was  void  as  in  direct  contravention  of  section  368,  and  as  depriving 
the  mayor  of  his  salary  without  warrant  of  law. — McGillie  v.  Corby, 
249. 

Same. 

6.  The  ordinance  mentioned  above  having  been  void  nt  the  time 
of  its  enactment,  was  void  for  all  time;  hence  section  4733,  Poli  ^eal 
Code,  adopted  in  1895,  changing  the  law  on  tue  subject,  did  not  give 
its  \alidity.— AlcGilUc  v.  Corby,  249. 
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Same — Ordinances — ^Invalidity — Curative   Statute. 

7.  Nor  was  the  ordinanee,  suprOy  given  validity  by  lection  5035, 
Political  Code,  which  is  not  curative  in  character,  but  aimply  pre- 
serves the  statu  quo  of  all  municipal  corporations  in  existence  at  the 
time  of  the  adoption  of  the  Code;  if  held  curative,  it  could  not  give 
validity  to  an  ordinance  which  had  no  validity  at  the  time  it  was 
enacted. — McGillic  v.  Corby,  249. 

Powers — How  to  be  Exercised. 

8.  When  a  power  is  conferred  upon  a  municipal  corporation,  and 
the  mode  in  which  it  is  to  exercise  it  is  prescribed,  such  mode  must 
be  pursued. — McGiUic  v.  Corby,  249. 

MUTUALITY. 
See  Contracts,  12,  18. 

NEGLIGENCE. 
See  Personal  Injuries. 

NEGOTIABLE  INSTEUMENTa 
Uttering  forged  instruments, — see  Criminal  Law,  13-28. 

NEW  TBIAL. 

Judgment — Setting  Aside. 

1.  Quaere:  May  a  judgment,  after  the  trial  of  an  issue  regularly 
made  by  tlie  pleadings,  be  set  aside  without  a  motion  for  a  new 
trial. — Jones  v.  Jones,  155. 

Personal  Injuries — Cities  and  Towns — Sidewalks — ^Insufficiency  of  Evi- 
dence. 

2.  In  an  action  against  a  city  to  recover  damages  for  injuries  to  a 
child,  alleged  to  have  been  sustained  by  reason  of  a  fall  into  an  ex- 
cavation adjoining  a  sidewalk,  evidence  reviewed,  and  held  that  the 
court  was  justified  in  granting  a  new  trial  upon  the  ground  of  its  in- 
sufficiency to  warrant  a  verdict  in  favor  of  the  plaintiff. — ^Mullen  v. 
City  of  Butte,  183. 

Verdict  Against  Evidence — Duty  of  Court. 

8.  It  is  the  duty  of  the  trial  judge,  if  satisfied  that  a  verdict  was 
not  warranted  by  the  evidence,  to  set  it  aside  on  proper  motion. 
Mullen  V.  City  of  Butte,  183. 

Same — Discretion — ^Review. 

4.  Whejther  a  new  trial  should  be  granted  because  the  verdict  is 
against  the  weight  of  the  evidence,  lies  within  the  sound  legal  discre- 
tion of  the  trial  court,  with  the  exercise  of  which  the  supreme  court 
will  not  interfere  on  appeal. — Mullen  v.  City  of  Butte,  183. 

Personal  Injuries — Verdict  Against  Evidence — Credibility  of  Witnesses. 
6.  Where  plaintiff's  right  to  recover  damages  from  a  city  for  per- 
sonal injuries,  depended  largely,  if  not  entirely,  on  the  testimony  of  a 
witness  whose  credibility  was  impaired  in  many  material  particulars 
by  his  own  evidence  on  a  prior  trial,  and  the  court  determined  that 
the  witness  was  unworthy  of  belief,  error  was  not  committed  in  set- 
ting aside  a  verdict  for  plaintiff,  nor  was  its  action  in  so  doing  ob- 
jectionable as  invading  the  province  of  the  jury. — Mullen  v.  City  of 
Butte,  183. 

Motions — Practice— Bills  of  Exceptions — Specifications  of  Error. 

6.  Under  Laws  1907,  page  89,  relating  to  the  practice  on  motions 
for  new  trials,  there  is  now  no  such  thing  as  a  statement  on  motion 
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for  a  sew  trial;  the  motion  must  be  made  upon  (a)  affidavits,  (b) 
the  minutes  of  the  court,  or  (c)  upon  a  bill  of  exceptions  settled  at 
provided  by  section  1155,  Code  of  Civil  Procedure,  and  a  bill  of  ex- 
ceptions is  not  required  to  contain  any  specifications  of  error. 
(Laws  1905,  p.  185.)— Milwaukee  Gold  Extraction  Co.  t.  Gordon,  209. 

Discretion — Review. 

7.  A  motion  for  a  new  trial  is  addressed  to  the  sound  legal  discretion 
of  the  trial  court,  which,  in  the  absence  of  a  clear  showing  of  abose^ 
will  not  be  interfered  with  on  appeal. — ^Bowen  v.  Webb,  479. 

Premature  Notice — Effect. 

8.  A  notice  of  motion  for  a  new  trial  which  was  given  ten  days 
before  entry  of  judgment  was  premature  and  therefore  ineffective  as 
a  basis  of  the  motion. — Power  &  Bro.    Ltd.   v.  Turner,  Jr.,  521. 

Amendments  Nunc  Pro   Tiino— Judgment — ^Bntry. 

9.  Where  a  clerk  of  the  district  court  did  not  enter  a  judgment 
until  twenty  days  after  rendition  thereof,  a  motion  for  an  order  di- 
recting entry  nunc  pro  tunc  as  of  the  date  of  rendition  was  properly 
denied,  even  though  notice  of  intention  to  move  for  a  new  trial  had 
been  given  with  reference  to  the  date  of  rendition  of  judgment. — 
Power  &  Bro.  Ltd.  v.  Turner,  Jr.,  621. 

Discretion— Review. 

10.  Since  the  trial  judge  has  a  better  opportunity  to  determine  the 
credibility  of  the  witnesses  than  has  the  appellate  court,  and  a  mo- 
tion for  new  trial  is  addressed  to  his  sound  discretion,  in  the  ab- 
sence of  a  clear  showing  of  abuse  of  such  discretion  his  ruling  on  the 
motion  will  not  be  disturbed  on  appeal. — ^Lehane  v.  Butte  Electric 
Ry.  Co.,  564. 

NONSUIT. 

Live   Stock — Contract   of   Transportation — ^Consideration. 

1.  Whore,  in  an  action  against  a  carrier  for  delay  in  transporting 
cattle,  the  answer  admitted  that  the  defendant  railway  company  ac- 
cepted the  shipment  for  transportation  and  agreed  to  transport  the 
cattle  to  a  designated  point,  a  motion  for  nonsuit  on  the  ground  that 
tiio  complaint  did  not  allege  that  there  was  any  consideration  for  the 
contract  of  transportation  was  properly  denied. — Russell  ▼.  Chicago 
B.  &  Q.  Ry.  Co.,  1. 

Advcise  Suits — When  Nonsuit  Proper. 

2.  Nonsuit  was  properly  granted  in  an  adverse  suit  where  plaintiff, 
in  making  out  his  prirtia  facie  case,  not  only  failed  to  prove  that  the 
ground  in  controversy  was  open  to  location,  but  did  show  that  there 
was  some  evidence  upon  the  premises  that  the  ground  was  claimed  by 
someone  else. — Lozar  ▼.  Neill,  287. 

Adverse  Suits — Proceedings  After  Nonsuit — Practice. 

3.  After  plaintiff  in  an  adverse  suit  is  nonsuited  for  failure  to  show 
that  at  the  time  of  his  attempted  location  the  ground  was  subject  to 
entry,  he  has  no  further  right  to  participate  in  the  trial,  but  is  a 
stranger  to  the  proceedings  so  far  as  defendant's  afirmative  case  is 
concerned. — Lozar  v.  NeiU,  287. 

Same — Proceedings  After  Nonsuit — ^Presumptions. 

4.  While,  in  an  adverse  suit,  after  the  granting  of  a  nonsuit  for  fail- 
ure of  plaintiff  to  establish  a  prima  facie  case,  the  hearing  of  defend- 
ant's  case  became  ex  parte^  the  presumption  nevertheless  obtains  that 
all  proceedings  are  regular  and  the  judgment  for  defendant  correct. 
Lozar  v.  Neill,  287. 
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Eeal  Property — Contract  for  Sale  of — Oral  Transfer — ^Invalidity. 

5.  F.  entered  into  a  written  agreement  with  K.  for  the  purchase  of 
certain  lands  from  the  latter.  Thereafter  F.  executed  a  power  of  at- 
torney to  his  son,  empowering  the  latter  to  sell,  assign  and  deliver  the 
contract  to  defendant  McV.,  on  payment  of  $350.  The  attorney  in 
fact  transferred  the  contract  orally  to  defendant,  at  the  same  time 
delivering  to  him  the  contract.  K.  thereafter  refused  to  convey,  and 
plaintiff  brought  suit  to  recover  from  defendant  McV.  the  sum  of 
$350.  The  court  granted  a  nonsuit.  Held,  that  the  action  of  the 
court  was  correct,  inasmuch  as  the  interest  acquired  by  plaintiff  un- 
der his  contract  with  K.  constituted  an  equity  in  the  lands  in  ques- 
tion, the  transfer  of  which  was  a  grant  of  an  interest  in  real  prop- 
erty and  which,  under  Civil  Code,  section  2185,  could  only  be  made 
in  writing;  and  that  therefore  the  verbal  transfer  by  the  attorney 
in  fact,  even  though  accompanied  by  delivery  of  the  contract,  did 
not  affect  a  legal  transfer. — ^Flinner  v.  McVay,  306. 

Landlord  and  Tenant — ^Leases — Payment  of  Rent — Default. 

6.  Plaintiff  entered  into  a  contract  of  lease  with  defendant,  whereby 
she  agreed  to  pay  a  stipulated  rental  for  a  dwelling-house,  defendant 
to  make  certain  repairs,  rent  to  commence  on  March  1,  1906,  payable 
at  the  end  of  each  month.  According  to  plaintiff's  own  testimony 
she  did  not  pay  the  March  rent  as  agreed,  but  on  April  7th  ten- 
dered only  one-half  of  the  amount  due  for  that  month  and  the  whole 
of  the  April  rent,  claiming  that  the  premises  were  not  ready  for 
occupancy  until  about  March  IQth.  Held,  that  defendant  had  the 
right  to  treat  the  contract  as  rescinded,  and  that  a  motion  for  a  non- 
suit should  have  been  granted. — Mitchell  v.  Henderson,  515. 

NOSCITUB  A  80CIIS. 
See  Statutes  and  Statutory  Construction,  16. 

NOTICE. 

Insufficient  notice  on  motion  to  dismiss  appeal,  when  immaterial, — see 

Appeal  and  Error,  4. 

Fire   Insurance — Arbitration — Award — Hearing. 

1.  While  appraisers,  appointed  under  an  arbitration  clause  of  a  flre 
insurance  policy,  are  not  bound  by  technical  rules  and  formalities, 
they  cannot  arbitrarily  fix  a  valuation  upon  property  destroyed,  with- 
out regard  to  its  character,  but  if  unacquainted  with  it  prior  to  its 
destruction,  must  give  notice  of  the  time  and  place  of  their  meeting 
and  an  opportunity  to  the  parties  to  be  heard;  otherwise  their  award 
has  no  validity.— Carlston  v.  St.  Paul  F.  &  M.  Ins.  Co.,  118. 

Appeal — Adverse  Parties. 

2.  While  under  section  1721,  Code  of  Civil  Procedure,  any  party  ag- 
grieved may  appeal,  no  matter  whether  the  judgment  be  joint  or  sev- 
eral, he  must  serve  with  notice  all  other  parties  who  are  interested 
in  opposing  the  relief  which  he  seeks  by  his  appeal,  if  thev  formally 
appeared  in  the  action  below,  else  Mb  appeal  will  prove  ineffectual. 
Spokane  B.  ft  W.  Co.  t.  Beatty,  342. 

Same — Adverse  Party — ^Definition. 

3.  An  adverse  party,  within  the  meaning  of  section  1724,  Code  of 
Civil  Procedure,  relative  to  the  requirement  that  an  appellant  must 
serve  the  adverse  party  with  notice  of  his  intention  to  appeal,  is  one 
who  has  an  interest  in  opposing  the  object  sought  to  be  accomplished 
by  the  appeal. — Spokane  B.  ft  W.  Co.  v.  Beatty,  342. 
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Premature — ^New  Trial — ^Effect. 

4.  A  notice  of  motion  for  a  new  trial  which  was  given  ten  dajs 
before  entry  of  judgment  was  premature  and  therefore  inerfcr'live  aa 
a  baaia  of  the  motion. — Power  &  Bro.,  Ltd.,  y.  Turner,  Jr.,  521. 

NUNC  PBO  TUNC. 
Entry  of  judgment, — see  Judgments,  12. 

OBITEB  DICTUM. 
See  Supreme  Court,  1. 

OFFEB  AND  ACCEPTANCE. 
See  Contracts,  9,  16;  State  Prison  Board,  6,  0. 

OFFICERS. 

See,  also,  Municipal  Corporations,  5-8. 
Fees,  constitutionality  of  statute, — see  Constitution,  2. 

Fees — ^Laws  for  Baising  Bevenue. 

1.  Obiter:  Neither  an  Act  requiring  reasonable  fees  to  be  paid  by  a 
citizen  according  to  a  fixed  schedule,  for  special  services  rendered  to 
him  by  a  public  officer,  nor  one  providing  that  such  fees  be  covered 
into  a  particular  fund,  are  necessarily  laws  for  raising  revenue. 
Hauser  v.  Miller,  22. 

Compensation — Quantum  Meruit. 

2.  Where  the  law  makes  no  provision  for  the  compensation  of  a 
public  officer,  he  will  be  held  to  know  that  fact,  and  he  may  not 
thereafter  demand  payment  as  upon  a  quantum  meruit  for  services 
rendered. — McGillio  v.  Corby,  249. 

OPTIONS. 
See  Contracts,  10-13,  18. 

OBDEB  OF  PBOOF. 
Discretion — ^Beview. 

1.  The  order  of  proof  is  within  the  discretionary  control  of  the  court, 
subject  to  review  only  in  case  of  abuse  of  discretion. — ^Noyes  v.  Clif- 
ford, 138. 

ORDINANCES. 

See  Municipal  Corporations. 

PABENT  AND  CHILD. 

Duty  to  Children — Personal  Injuries. 

1.  Parents  of  children  so  young  and  immature  as  to  be  unable  to 
care  for  themselves,  owe  the  duty  to  care  for  them,  and,  in  doing  so, 
are  bound  to  exercise  such  degree  of  care  and  prudence  to  promote 
their  safety  as  under  all  the  circumstances  is  reasonable;  the  degree 
of  such  care  is  proportionate  to  the  age  and  intelligence  of  such  chil- 
dren and  to  the  dangers  which  are  known,  or,  by  the  exercise  of  due 
care,  ought  to  be  known. — Harrington  v.  Butte,  A.  &  Pac.  By.  Co.,  169. 

Children — Presence  in  Known  Place  of  Danger — Contributory  Negligence. 

2.  The  unexplained  pro«oT>ce  of  a  child  non  sui  jurisy  unattended,  in 
a  known  place  of  danger  is  prima  facie,  but  not  conclusive,  evidence 
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of  eontributorr  negligence  on  the  part  of  the  parents. — ^Harrington  y. 
Butte,  A.  k  Pac.  Rj.  Co.,  169. 

Same. 

3.  Where  the  presence  of  a  child,  non  sui  juris,  on  a  railroad  track 
was  not  explained  by  plaintiff,  the  father,  by  some  evidence  tending 
to  show  that  despite  the  exercise  of  ordinary  care  by  the  parents  the 
child  was  at  such  known  place  of  danger,  recovery  could  not  be  had 
for  injury  to  the  infant. — Harrington  v.  Butte,  A.  &  Pac.  Ey.  Ck).,  169. 

PARTIES. 
See  Real  Party  in  Interest;  Waters  and  Water  Rights,  12-15. 

PENITENTIARY. 
See  State  Prison  Board. 

PERSONAL  INJURIES. 

Railroads— Negligent  Killing  of  Child— <' Turntable  "  Doctrine— Complaint 
— Essentials. 

1.  Employees  of  a  railroad  company  deposited  a  worn-out  car  bottom 
side  up  on  the  sloping  side  of  the  track  embankment,  within  the  com- 
pany's  yard  limits,  in  such  a  way  as  to  fall  upon  and  cause  the  death 
of  a  child  eleven  years  old,  attracted  thereto  by  its  peculiar  appear- 
ance. In  an  action  against  the  company  for  damages  plaintiff  relied 
chiefly  upon  the  doctrine  of  the  "Turntable  Case."  {Stout  v.  Sioux 
City  4-  Pae.  B.  By.  Co,,  Fed.  Cas.  No.  13,504,  2  DiU.  294.)  Held,  that 
in  order  to  bring  the  action  within  the  principles  of  that  case,  it  was 
necessary  for  plaintiff  to  allege  and  prove,  not  only  that  the  car  was 
especially  attractive  to  children,  but  also  that  the  child  was  too  young 
to  appreciate  the  danger,  and  that  defendant  knew,  or  in  the  exercise 
of  ordinary  care  ought  to  have  known,  of  its  unusually  attractive  char- 
acter.— Gates  v.  Northern  Pacific  Ry.  Co.,  103. 

Same — Trespassers — Burden  of  Proof. 

2.  The  child  mentioned  in  the  foregoing  paragraph  having  been, 
prima  facie,  a  trespasser  upon  defendant  railroad  company's  property, 
the  burden  rested  upon  plaintiff  to  allege  and  prove  that  the  trespass 
was  excusable  on  account  of  the  tender  years  of  deceased,  so  as  to 
bring  the  case  within  the  doctrine  of  the  "Turntable  Case." — Gates 
V.  Northern  Pacific  Ry.  Co.,  103. 

Railroads — Children — ^Unavoidable  Accident — Question  for  Jury. 

3.  Where,  in  an  action  against  a  railroad  company  for  injury  to  a 
child,  the  testimony  was  conflicting  upon  the  question  whether  the  in- 
fant ran  upon  defendant's  track  immediately  in  front  of  moving  cars 
so  as  to  make  the  accident  unavoidable,  the  matter  was  properly  sub- 
mitted to  the  jury  and  its  finding  thereon  will  not  be  disturbed  on 
appeal. — ^Harrington  v.  Butte,  A.  S  Pac  By.  Co.,  169. 

Contributory  Negligence — Burden  of  Proof. 

4.  Since  the  law  presumes  that  plaintiff  in  a  personal  injury  case 
exercised  ordinary  care,  the  burden  of  alleging  and  proving  contribu- 
tory negligence  is  upon  defendant  in  the  first  instance. — Harrington 
v.  Butte,  A.  ft  Pac.  Ry.  Co.,  169. 

Same. 

5.'  Whenever  plaintiff's  own  case,  in  an  action  for  damages  on  ac- 
count of  personal  injuries,  presents  evidence  which,  if  unexplained, 
makes  out  prima  facie  contributory  negligence  on  his  part,  he  cannot 
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recover  nnlpss  further  eviduiice  be  produced  exculpating  him. — ^Har- 
rington V.  Butte,  A.  &  Pac.  R7.  Co.,  169. 

Same — Chiluren — Duty  of  Parents. 

6.  Parents  of  children  so  young  and  immature  as  to  be  unable  to 
care  for  themselves,  owe  the  duty  to  care  for  them,  and,  in  doing  so, 
are  bound  to  exercise  such  degree  of  care  and  prudence  to  promote 
their  safety  as  under  all  the  circumstances  is  reasonable;  the  degree 
of  such  care  is  proportionate  to  the  age  and  intelligence  of  sach  chil- 
dren and  to  the  dangers  which  are  known,  or,  by  the  exercise  of  due 
care,  ought  to  be  known. — Harrington  v.  Butte,  A.  &  Pac.  By.  Co.,  169. 

Same — Children — Presence  in  Known  Place  of  Danger — ^Parents — Contribu- 
tory Negligence. 

7.  The  unexplained  presence  of  a  child  non  sui  juris,  unattended,  in 
a  known  place  of  danger  is  prima  facie,  but  not  conclusive,  evidence  of 
contributory  negligence  on  the  part  of  the  parents. — ^Harrington  y. 
Butte,  A.  &  Pac.  By.  Co.,  169. 

Same. 

8.  Where  the  presence  of  a  child,  non  sui  juris,  on  a  railroad  track 
was  not  explained  by  plaintiff,  the  father,  by  some  evidence  tending 
to  show  that  despite  the  exercise  of  ordinary  care  by  ttie  parents  the 
child  was  at  such  known  place  of  danger,  recovery  could  not  be  had 
for  injury  to  the  infant. — Harrington  v.  Butte,  A.  &  Pae.  By.  Co.,  169. 

Cities  and  Towns — Sidewalks — New  Trial — InsuflSciency  of  Evidence. 

9.  In  an  action  against  a  city  to  recover  damages  for  injuries  to  a 
child,  alleged  to  have  been  sustained  by  reason  of  a  fall  into  an  ex- 
cavation adjoining  a  sidewalk,  evidence  reviewed,  and  held  that  the 
court  was  justified  in  granting  a  new  trial  upon  the  ground  of  its 
insufficiency  to  warrant  a  verdict  in  favor  of  the  plaintiff. — Mullen  v. 
City  of  Butte,  183. 

Same — ^New  Trial — ^Verdict  Against  Evidence — Credibility  of  Witnesses. 

10.  Where  plaintiff's  right  to  recover  damages  from  a  city  for  per- 
sonal injuries,  depended  largely,  if  not  entirely,  on  the  testimony  of  a 
witness  whose  credibility  was  impaired  in  many  material  particulars 
by  his  own  evidence,  on  a  prior  trial,  and  the  court  determined  that 
the  witness  was  unworthy  of  belief,  error  was  not  committed  in  set- 
ting aside  a  verdict  for  plaintiff,  nor  was  its  action  in  so  doing  ob- 
jectionable as  invading  the  province  of  the  jury. — Mullen  v.  City  of 
Butte,  183. 

Complaint — Amendment — Review. 

11.  The  propriety  of  permitting  an  amendment  to  the  complaint,  at 
the  close  of  plaintiff's  case,  in  an  action  to  recover  damages  from  a 
railroad  company  for  personal  injuries,  by  changing  the  amount  of  the 
demand  from  $2,000  to  $6,000,  alleged  by  appellant  to  have  been 
asked  for  for  the  purpose  of  depriving  defendant,  a  foreign  corpora- 
tion, of  the  right  to  remove  the  cause  to  the  United  States  circuit 
court,  will  not  be  reviewed  where  no  such  objection  was  made  in  the 
district  court  and  a  ruling  obtained  thereon. — Dempster  v.  Oregon 
Short  Line  B.  B.  Co.,  335. 

game — Amendment — Propriety — Presumptions. 

12.  Where  no  showing  was  made  to  the  district  court  that  plaintiff,  in 
asking  for  the  amendment  above,  resorted  to  a  trick  so  as  to  deprive 
the  corporation  of  its  right  to  remove  the  cause,  the  court  was  justified 
in  acting  upon  the  presumption  that  the  action  was  brought  in  good 
faith  for  the  smaller  amount,  and  asked  for  the  amendment  in  order 
to  make  the  complaint  conform  to  the  proof. — Dempster  y.  Oregon 
Short  Line  B.  B.  Co.,  335. 
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Negligence — ^Presumptions — Burden  of  Proof. 

13.  Where,  in  an  action  bj  a  passenger  against  a  railway  company  for 
personal  injuries,  the  proof  showed  that  plaintiff  without  contributory 
negligence  was  injured  by  reason  of  a  collision  caused  by  the  train  run- 
ning into  an  open  switch,  a  presumption  of  negligence  on  the  part  of 
the  defendant  was  created,  making  out  a  prima  facie  case  for  plaintiff, 
and  thereupon  the  burden  w^s  cast  upon  defendant  to  overcome  this 
presumption,  by  showing  that  its  servants  and  employees  were  acting 
with  that  high  degree  of  skill  and  caution  which  the  law  imposes  upon 
it. — Dempster  v.  Oregon  Short  Line  R.  B.  Co.,  335. 

Conflicting  Evidence — Appeal — Beview. 

14.  Where  the  evidence  adduced  in  a  personal  injury  case  is  conflict- 
ing, and  a  new  trial  is  not  asked  upon  the  ground  that  the  verdict  was 
excessive,  the  supreme  court  will  accept  the  verdict  of  the  jury  and 
the  judgment  of  the  district  court  on  a  re-examination  of  the  evidence 
on  the  motion  for  new  trial,  as  binding,  both  as  to  the  general  lia- 
bility of  the  defendant  and  as  to  the  amount  of  damages  awarded. 
Dempster  v.  Oregon  Short  Line  B.  B.  Co.,  335. 

Fain  and  Suffering — Apportionment  of  Damages — Evidence. 

15.  Quaere:  Must  plaintiff,  in  an  action  to  recover  damages  for  per- 
sonal injuries,  more  or  less  permanent  in  character  and  accompanied 
by  pain  and  suffering,  refrain,  after  the  injury,  from  any  active  em- 
ployment if  the  attendant  activity  aggravates  the  pain  and  suffering, 
and  is  he  required  to  submit  evidence  to  enable  the  jury  to  apportion 
the  damage  proximately  caused  by  the  injury  and  that  wUch  was 
caused  by  himself  by  resuming  his  ordinary  vocation  f — ^Dempster  v. 
Oregon  Short  Line  B.  B.  Co.,  335. 

Master  and  Servant — Dangerous  Machinery — Safety  Appliances. 

16.  Where  a  master  has  furnished  a  servant  with  reasonably  safe  and 
suitable  machinery  in  general  use  in  the  same  kind  of  business,  and 
the  servant  is  injured  without  the  master's  fault,  the  latter  cannot  be 
made  liable  because  of  his  failure  to  use  some  attachment  or  special 
device  which  might  have  rendered  the  machine  less  dangerous  and  thus 
have  avoided  the  accident. — Forquer  v.  Slater  Brick  Co.,  426. 

Same — Guarding  Dangerous  Machinery — Proof. 

17.  Plaintiff's  failure  to  adduce  proof  in  support  of  his  allegation 
that  defendant  was  negligent  in  operating  a  pugmill  used  in  the  manu- 
facture of  brick,  without  guarding  the  knives,  by  showing  what,  if 
any,  precautions  could  or  might  have  been  taken  by  defendant  to  guard 
the  knives,  precluded  him  from  recovery  on  this  allegation  of  negli- 
gence.— Forquer  v.  Slater  Brick  Co.,  426. 

Same — Evidence — Causal  Connection    Between    Defective    Appliances    and 
Injury. 

18.  Before  plaintiff  can  recover  in  an  action  against  his  employer  for 
damages  to  compensate  him  for  personal  injuries  claimed  to  have 
been  sustained  by  reason  of  defendant's  negligence  in  supplying  him 
with  defective  appliances  with  which  to  work,  there  must  be  some 
substantive  testimony  showing  a  causal  connection  between  the  injury 
and  the  alleged  defects;  hence,  in  the  absence  of  evidence  showing  any 
defect  in  an  appliance  and  where  the  accident  appeared  to  have  been  a 
wholly  fortuitous  one,  the  happening  of  which  could  not  have  been 
anticipated,  a  verdict  against  defendant  could  not  be  based  upon  the 
allegation  that  defendant  had  been  negligent  in  furnishing  a  defective 
appliance. — Forquer  v.  Slater  Brick  Co.,  426. 

Same — Defective  Appliances — Presum  ptions. 

19.  In  a  personal  injury  action  by  a  servant  against  the  rra«ter  for 
injuries  caused  by   defective  appliances,  the  presumption  ia  that  the 
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appliances  were  not  defective,  and,  when  shown  to  have  been  so,  that 
defendant  had  no  knowledge  or  notice  and  was  not  negligently  ignorant 
thereof. — Forquer  v.  Slater  Brick  Co.,  426. 

Same — Minors — ^Dangerous  Machinery — Complaint. 

20.  A  complaint  brought  in  behalf  of  a  minor  against  his  employer 
in  an  action  to  recover  damages  fojr  personal  injuries,  charging,  among 
other  things,  negligence  in  failing  to  explain  to  plaintiff  the  dangers 
to  be  apprehended  from  the  running  of  a  pugmill  provided  with  ex- 
posed revolving  knives,  should  allege,  not  only  the  age  of  plaintiff, 
but  such  other  facts  as  are  relied  upon  to  show  the  necessity  for 
explanations  and  instructions  as  to  how  to  avoid  the  dangers  connected 
with  the  appliance. — Forquer  v.  Slater  Brick  Co.,  426. 

Same — Minors — Obvious  Dangers — ^Duty  of  Master. 

21.  Where  the  danger  to  be  apprehended  from  the  running  of  the 
mill  in  question  in  this  ease  was  apparent  to  a  boy  of  plaintiff's  age 
and  intelligence,  and  plaintiff  knew  all  about  it,  defendant  employer 
was  not  charged  with  the  duty  of  apprising  him  thereof.  Instructions 
relative  thereto  would  have  been  useless,  and  negligence  could  not  be 
predicated  upon  defendant's  failure  to  give  them. — Forquer  v.  Slater 
Brick  Co.,  426. 

Same — Minors — ^Dangerous  Machinery — Duty  of  Master — Instructions  How 
to  Avoid  Dangers — Question  for  Jury. 

22.  The  court  instructed  the  jury  that  it  was  the  duty  of  defendant 
to  explain  to  plaintiff  wherein  the  dangers  incident  to  the  running  of 
the  pugmill  lay,  and  to  show  him  how  to  do  the  work  in  such  a  way 
as  to  avoid  them.  Held,  under  the  circumstances  of  this  ease,  that 
the  question  whether  it  was  the  duty  of  defendant  to  give  such  ex- 
planations to  plaintiff  should  have  been  submitted  to  the  jury  under 
proper  instructions. — Forquer  v.  Slater  Brick  Co.,  426. 

Same — Dangerous  Machinery — ^Warnings — General  Principle. 

23.  In  an  action  by  a  minor  against  his  employer  for  injuries  sus- 
tained while  engaged  in  operating  dangerous  machinery,  the  jury 
should  consider  the  age,  experience  or  inexperience  of  the  person  in- 
jured, and  all  the  surrounding  circumstances,  including  the  instructions 
given  him,  if  any,  as  to  what  work  he  should  perform  and  the  manner 
of  performing  it,  together  with  his  knowledge  of  the  dangers,  patent 
or  latent,  and  then  determine,  as  a  matter  of  fact,  whether  the  master 
knew,  or,  in  the  exercise  of  ordinary  care,  should  have  known,  that 
the  servant  required  additional  warnings,  explanations  or  precautionary 
instructions  to  enable  him,  if  he  heeded  the  same,  to  avoid  the  dangers, 
and  should,  in  the  exercise  of  like  care,  have  instructed  him  accord- 
ingly.— Forquer  v.  Slater  Brick  Co.,  426. 

Same — ^Master's  Duty — Question  for  Jury. 

24.  Defendant  having  instructed  plaintiff  (a  minor)  to  water  clay  as 
it  passed  through  a  pugmill  and  feel  of  it  to  ascertain  the  proper 
degree  of  moisture,  it  was  a  question  for  the  jury  to  determine  whether 
defendant,  in  the  exercise  of  ordinary  care,  should  have  apprehended 
that  plaintiff  would  probably  attempt  to  do  both  acts  at  the  same  time 
and  whether  he  should  have  been  instructed  accordingly. — Forquer  ▼. 
Slater  Brick  Co.,  426. 

Same — Minors — Manner  of  Happening  of  Accident — ^When  Immaterial. 

25.  If  defendant  was  chargeable  with  knowledge  that  in  the  exereise 
of  reasonable  care  it  was  incumbent  upon  it  to  give  plaintiff  such  in- 
structions as  would  have  enabled  him  to  avoid  the  danger  incident  to 
coming  in  contact  with  the  revolving  knives  of  the  pugmill,  and  plain- 
tiff was  in  the  discharge  of  his  duty  at  the  time  of  the  injury  and 
did  not  intentionally  and  knowingly  place  his  hand  where  he  knew  it 
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would  be  injured,  the  reason  why  plaintiff's  hand  came  in  contact  with 
the  revolving  knives  was  immaterial. — Forquer  v.  Slater  Brick  Co.,  426. 

Same — Instructions  to  Jury — Proximate  Cause. 

26.  The  court  instructed  the  jury  that  if  the  work  plaintiff  was 
directed  to  do  was  attended  with  dangers  from  the  knives  of  the  pug- 
mill,  and  he  was  injured  bj  the  knivos,  and  such  dangers  were  not 
explained  or  apparent  to  him,  or  he  did  not  understand  or  appreciate 
them,  and,  if  he  exercised  the  care  of  an  ordinary  person  of  his  years 
and  experience,  he  was  entitled  to  recover.  Held,  that  the  instruction 
was  erroneous  as  permitting  a  recovery,  though  none  of  the  acts  of 
negligence  charged  was  the  proximate  cause  of  the  injury. — ^Forquer  v. 
Slater  Brick  Co.,  426. 

Same — Expert  Witnesses — Evidence  of  Similar  Accidents — ^When  Inadmis- 
sible. 

27.  The  dangers  connected  with  the  machinery  above  mentioned  hav- 
ing been  patent,  and  the  happening  of  the  accident,  as  narrated  by 
plaintiff,  a  wholly  fortuitous  one,  evidence  by  expert  witnesses  that 
in  the  course  of  their  experience  they  had  never  heard  of  an  accident 
happening  in  a  similar  manner  could  not  have  aided  the  jury  in  arriv- 
ing at  a  verdict,  and  was  properly  excluded. — ^Forquer  v.  Slater  Brick 
Co.,  426. 

Same — ^Bailroad  Employees — Evidence — Contributory  Negligence. 

28.  A  freight  conductor  of  experience,  who  had  brought  his  train  in 
and  out  of  a  railroad  yard  at  least  fifty  times  in  eight  months,  and 
therefore  presumably  was  acquainted  with  the  dangers  to  be  encoun- 
tered there,  proceeded  to  check  the  cars  in  his  train  while  it  was 
standing  on  a  siding  adjoining  the  main  track,  on  which  a  passenger 
train  was  momentarily  expected  to  pass.  Switch  engines  were  at  work 
in  the  yard,  tending  to  obscure  the  signals  and  noise  of  the  passenger 
train.  He  could  have  checked  the  cars  as  well  after  the  arrival  of 
the  passenger  train  as  before,  but,  without  waiting,  he  walked  along 
the  main  track  in  the  same  direction  as  the  expected  train  was  to 
pass,  and  became  so  engrossed  in  his  work  as  to  be  apparently  oblivious 
to  his  surroundings.  Though  the  track  behind  him  was  clear  for  a 
long  distance,  he  did  not  turn  to  look,  nor  did  he  notice  the  train's 
whistle  as  it  approached.  But  for  his  inattention  he  would  have  had 
ample  time  to  step  from  the  track  before  he  was  struck.  Held,  that 
he  was,  as  a  matter  of  law,  guilty  of  contributory  negligence. — Neary 
et  al.  v.  Northern  Pac.  By.  Co.  et  al.,  461. 

Same — Bailway    Tracks — Failure   of   Persons   to   Look   and   Listen — Con- 
tributory  Negligence. 

29.  A  railway  track,  known  to  be  constantly  in  use,  is  itself  a  warn- 
ing of  danger,  and  it  is  the  duty  of  one,  whether  technical  trespasser 
or  railway  employee,  who  attempts  to  cross  or  travel  upon  it,  to  look 
and  listen;  failure  to  do  so  constitutes  contributory  negligence  in 
case  of  accident. — Neary  et  al.  v.  Northern  Pac.  By.  Co.,  461. 

Same — Railway  Tracks — Duty  of  Persons  Thereon  to  Look  and  Listen — 
Bule  Applicable  to  Employees. 

30.  While  the  rule  that  one  who,  in  attempting  to  cross  a  railroad 
track  or  traveling  laterally  along  it,  fails  to  take  the  precaution  of 
looking  and  listening  and  is  injured  by  a  train,  is  guilty  of  contribu- 
tory negligence  which  will  prevent  recovery  for  the  injuries  inflicted, 
may  not  be  applied  strictly  to  railway  employees  who  in  the  dis- 
charge of  their  duties  are  required  to  be  upon  or  near  the  track,  and 
who  have  a  right  to  rely  to  some  extent  upon  the  persons  in  charge 
of  moving  trains  to  give  proper  signals  and  take  precautions  to  avoid 
accidents,  they  cannot  rely  wholly  upon  such  persons  to  do  their  duty^ 
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in  the  premises,  but  must  use  due  care  to  avoid  injury  to  tbemselves.^- 
Neary  et  al.  v.  Northern  Pac.  By.  Co.,  461. 

Same — Contributory  Negligence — ^Peril  Apparent — ^Duty  of  Defendant. 

31.  The  rule  that  where  one,  through  his  own  negligenee,  puts  him- 
self in  a  place  of  danger,  he  is  as  a  matter  of  law  precluded  from 
recovery  of  damages  for  resultant  injuries,  is  subject  to  the  qualifica- 
tion that  where  defendant  has  discovered,  or  should  have  discovered, 
the  peril  of  the  person's  position,  and  it  is  apparent  that  he  cannot 
escape  therefrom  or  for  any  reason  does  not  make  any  effort  to  do 
so,  the  duty  becomes  imperative  upon  defendnnt  to  use  all  reason- 
able care  to  avoid  the  injury;  if  this  is  not  done,  the  defendant  is 
liable  notwithstanding  the  negligence  of  the  injured  party. — Neary  et 
al.  V.  Northern  Pac.  By.  Co.,  461. 

Same — Bailroads — Peril   Apparent — Bule   Above   Applicable   with   Bespcct 
to  Eailway  Employees. 

32.  The  above  rule  is  applicable  not  only  to  technical  trespassers  upon 
railway  tracks,  with  respect  to  passing  trains,  but  also  to  egiployccs 
who  may  become  so  absorbed  in  the  performance  of  their  duties  as 
not  to  observe  signals. — Neary  et  aL  t.  Northern  Pac.  By.  Co.,  461. 

Same — Injury   to    Eailway   Employee— Peril   Apparent — ^Duty   of   Defend- 
ant— Question  for  Jury. 

33.  Where  a  passenger  train  was  running  at  an  extraordinary  and  il- 
legal rate  of  speed  within  city  limits,  and  was  not  under  ''full  con- 
trol" as  required  by  the  rules  of  the  defendant  railway  eompany,  and 
a  freight  conductor,  though  guilty  of  contributory  negligence  in  hav- 
ing become  so  completely  absorbed  in  checking  his  train  while  walk- 
ing on  the  track  on  which  the  passengrer  train  was  momentarily  ex- 
pected to  pass,  aa  to  fail  to  use  the  ordinary  precaution  of  looking 
and  listening,  was  struck  and  killed,  the  court  erred  in  directing  a 
verdict  for  defendant  at  the  dose  of  plaintiff's  case.  The  question 
whether  the  engineer  of  the  approaching  train  could,  after  discover- 
ing the  peril  of  the  conductor,  have  stopped  the  train  and  prevented 
the  accident,  should  have  been  submitted  to  the  jury. — Neary  et  aL  t. 
Northern  Pac  By.  Co.,  461. 

Same — Custom — Evidence — ^When  Inadmissible. 

34.  While,  in  a  personal  injury  action,  where  the  action  resulting  in 
the  injury  is  not  negligence  per  se,  it  is  competent  to  show  that  other 
persons  experienced  in  the  same  business,  under  similar  circumstances 
pursued  the  same  course  or  custom,  such  evidence  cannot  avail  where 
the  injury  has  no  connection  with  the  course  of  action  pursued. — ^Neary 
•t  al.  Y.  Northern  Pac.  By.  Co.,  461. 

game — ^Bailway   Employees — Custom — Evidence— When   Inadmissible. 

35. ^Where  the  killing  of  a  freight  conductor  by  a  passenger  train 

was  due  to  his  contributory  negUgence  in  becoming  so  abrorbed  in 
checking  his  train,  while  walking  on  the  track  on  which  the  passen- 
ger train  was  momentarily  expected  to  pass,  as  to  be  oblivious  to  the 
dangers  surrounding  him,  and  in  failing  to  use  his  faculties  to  avoid 
injury  evidence  that  it  was  a  custom  among  trainmen  generally  to 
check  their  trains  while  walking  on  adjoining  tracks  as  he  had  done, 
was  inadmissible,  since  it  had  no  tendency  to  rebut  the  presumption 
of  decedent's  negligence. — ^Neary  et  al.  v.  Northern  Pac.  By.  Co.,  461. 

SnQie Custom  Observed  in  Performing  Duties — Acquiescence  by  Defend- 
ant— Evidence. 

36.  Evidence  showing  that  defendant  railway  company  acquiesced  in, 
or  tacitly  approved,  the  custom  observed  by  conductors  in  checking 
their  trains  as  referred  to  in  the  foregoing  paragraph,  and  was  there- 
fore estopped  to  assert  that  decedent  was  negligent  in  following  it. 
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was  properly  excluded,  since  the  negligence  of  defendant  com  puny  in 
passively  acquiescing  in  the  custom  was  no  excuse  for  the  negligence 
of  the  deceased  in  observing  it,  if  observance  of  it  involved  negli- 
gence on  his  part;  if  it  did  not,  it  was  immaterial  whether  defendant 
acquiesced  in  it  or  not. — Neary  et  aL  v.  Northern  Pac.  By.  Co.,  461. 

Same — Excuse  for  Negligence — Obstructed  Passageway  Between  Tracks — 
Evidence. 

37.  The  court  also  properly  excluded  evidence  tending  to  show  that 
the  space  between  the  track  on  which  the  train  of  deceased  was  stand- 
ing and  the  track  upon  which  he  was  walking  while  cheeking  his 
train,  was  sometimes  obstructed  so  as  to  prevent  its  use  as  a  passage- 
way. The  fact  that  it  was  obstructed  at  times  would  not  have  been 
proof  that  it  was  always  obstructed,  or  that  it  was  obstructed  on  the 
day  of  the  accident. — Neary  et  al.  v.  Northern  Pac.  By.  Co.,  461. 

Street  Railways — Instructions — Evidence. 

38.  In  an  action  to  recover  damages  alleged  to  have  been  sustained 
by  plaintiff  while  alighting  from  a  street-car,  plaintiff  testified  that 
he  informed  the  conductor  that  he  wished  to  alight  at  a  certain 
street  corner.  Other  witnesses  testified  to  the  contrary.  Held,  that 
the  contention  of  appellant  company  that  there  was  not  any  evidence 
upon  which  to  submit  an  instruction  involving  the  question  whether 
plaintiff  notified  the  conductor  of  his  wishes,  had  no  merit. — Lehane 
V.  Butte  Electric  By.  Co.,  564. 

Same — Negligence — Instructions. 

39.  Evidence  reviewed  and  held  that  there  was  sufficient  evidence  of 
the  negligence  of  defendant  company's  agents  in  starting  a  street- 
ear  after  it  had  come  to  a  stop  to  permit  pEiintiff  and  others  to  alight, 
while  plaintiff  was  in  the  act  of  stepping  off,  to  warrant  the  sub- 
mission of  the  issue  to-  the  jury. — ^Lehane  v.  Butte  Electric  By.  Co.,  564. 

Same — ^Damages — Pain  and  Suffering — Instructions. 

40.  In  an  action  to  recover  for  personal  injuries,  the  jury,  in  arriv- 
ing at  their  verdict,  may  take  into  consideration,  as  an  item  of  dam- 
ages, the  nature  of  the  injuries  received  and  the  consequent  pain 
and  suffering,  so  far  as  proven,  and  an  instruction  to  that  effect  was 
properly  submitted. — Lehane  v.  Butte  Electric  By.  Co.,  564. 

Same — Passengers  Alighting — Duty  of  Carrier. 

41.  An  instruction,  given  in  an  action  to  recover  damages  from  a 
street-car  company  for  damages  sustained  by  a  passenger  while  alight- 
ing from  the  car,  to  the  effect  that  ''a  passenger  in  alighting  from 
a  car  of  a  common  carrier  is  entitled  to  a  reasonable  time  in  which  to 
get  off  the  car  after  he  has  been  given  an  opportunity  to  do  so,'' 
stated  a  correct  proposition  of  law. — Lehane  v.  Butte  Electric  By.  Co., 
564. 

Master  and  Servant — Issues — Special  Interrogatories — Submission  to  Jury 
— Harmless  Error. 

42.  Where  an  action  by  a  minor  employee  to  recover  for  injuries  sus- 
tained while  running  an  electric  motor  engine  through  a  tunnel  used 
in  connection  with  a  smelter  was  tried  on  the  theory  that  the  inquiry 
whether  certain  general  officers  had  instructed  him  not  to  run  the 
motor  was  material,  its  submission  in  a  special  interrogatory  to  the 
jury,  though  error  because  not  within  the  issues,  was  not  prejudicial 
to  plaintiff,  since  he  also  had  the  privilege  of  asking  the  submission 
of  the  special  question  whether  a  foreman  had  ordered  him  to  run 
the  engine. — Mitchell  v.  Boston  &  Mont.  Con.  C.  &  S.  M.  Co.,  575. 

Same — Issues — Special  Interrogatories — Submission   to  Jury. 

43.  The  submission  to  the  jury,  in  the  form  of  special  interrogatories, 
of  the  only  issue   in  the  case,  to   wit,  whether   there   was   sufficient 
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light  in  and  about  the  vicinity  of  the  tunnel  to  enable  the  plaintlif 
to  see  the  train  with  which  his  engine  collided,  was  not  error. — ^Mit- 
chell V.  Boston  A  Mont.  Con.  G.  &  S.  M.  Co.,  575. 

Same — Minor    Employees — ^Dangerous    Machinery — ^Warnings — ^When     Un- 
necessary. 

44.  Where  a  minor  employee,  of  about  eighteen  years  of  age  knew 
all  about  the  running  of  an  electric  motor  engine,  and  the  injuries 
he  received  from  a  collision  were  not  traceable  to  any  patent  or  latent 
defects  in  it,  negligence  could  not  be  predicated  upon  the  master's 
failure  to  give  him  instructions  or  warnings  in  relation  to  the  running 
of  the  engine. — Mitchell  v.  Boston  ft  Mont.  Con.  0.  ft  S.  Co.,  575. 

Same — Change  of  Employee 's  Occupation — Not  Negligence  per  Be, 

45.  It  was  not  negligence  per  Be  for  the  officers  of  the  defendant 
smelter  company  to  change  the  occupation  of  plaintiff  employee  from 
that  of  wheeler  or  car-chaser  to  that  of  motorman;  hence  the  allega- 
tion of  plaintiff's  complaint  that  the  defendant  was  negligent  in 
making  such  change  should  have  been  supplemented  by  testimony  show- 
ing a  necessity  for  additional  instructions  relative  to  the  new  employ- 
ment.— Mitchell  V.  Boston  ft  Mont.  Con.  C.  ft  S.  M.  Co.,  575. 

Same — Failure  to  Make  Bules. 

46.  Where  plaintiff  failed  to  introduce  testimony  as  to  what  rules 
should  have  been  promulgated  by  defendant  company  so  as  to  avoid 
the  collision  by  reason  of  which  he  was  hurt,  and  where,  on  the  con- 
trary, it  appeared  that  rules  were  unnecessary,  he  could  not  rely  for 
recovery  on  an  allegation  of  negligence  in  tint  regard. — Mitchell  y. 
Boston  ft  Mont.  Con.  C.  ft  S.  M.  Co.,  575. 

Same — ^Conflicting  Orders — Erroneous  Instruction. 

47.  An  instruction  to  the  effect  that  plaintiff  could  not  recover  if 
the  general  officers  of  the  defendant  company  had  instructed  him  not 
to  run  the  electric  motor,  even  though  hiis  foreman  had  ordered  him 
to  do  so  the  day  of  the  accident,  was  erroneous,  especially  where  one 
of  such  general  officers  and  the  foreman  testified  that  if  the  latter 
had  ordered  plaintiff  to  run  the  engine  it  was  his  duty  to  obey. — Mit- 
chell V.  Boston  ft  Mont.  Con.  C.  ft  S.  M.  Co.,  675. 

Same — ^Withdrawal  of  Evidence  from  Jury — ^When  Error. 

48.  While,  as  shown  by  plaintiff's  own  testimony,  an  alleged  defective 
construction  and  damaged  condition  of  a  motor  cab  had  not  contrib- 
uted to  his  injuries,  resulting  from  a  collision,  and  the  court  should 
have  withdrawn  from  the  consideration  of  the  jury  the  allegation  that 
such  defective  cab  was,  independently,  a  proximate  cause  of  the  in- 
juries, it  was  error  to  charge  the  jury  to  wholly  disregard  all  the  evi- 
dence given  with  reference  thereto.  The  jury  had  a  right  to  take  into 
consideration  all  the  facts  and  circumstances  attending  the  accident, 
including  the  manner  of  construction  of  the  cab  and  alleged  defects 
in  it,  if  any,  in  determining  how  the  accident  occurred  and  the  re- 
sponsibility therefor. — Mitchell  ▼.  Boston  ft  Mont.  Con.  C.  ft  S.  M.  Co., 
575. 

Same — Instructions — Harmless  Error. 

49.  Where  the  pkiintiff  was  defeated  on  the  only  material  issue,  to- 
wit,  whether  defendant  company  negligently  omitted  to  provide  suffi- 
cient light  in  a  tunnel  in  running  through  which  he  was  injured,  re- 
fusal to  instruct  the  jury  that  if  plaintiff's  foreman  knew  that  plain- 
tiff, a  minor,  was  about  to  make  a  trip  as  motorman  and  consented 
thereto,  defendant's  liability  in  keeping  the  place  safe  was  the  same 
as  if  the  foreman  had  ordered  him  to  run  the  motor,  was  not  preju- 
dicial error.— Mitchell  v.  Boston  ft  Mont  Con.  C.  ft  S.  M.  Co.,  575. 
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Carriers — Proximate  Cause — Instructions. 

50.  In  an  action  involving  a  claim  for  damages  on  aeeonnt  of  per- 
sonal injuries  alleged  to  have  been  sustained  by  reason  of  a  collision 
between  a  street-car  and  a  freight  train,  an  instruction  defining 
''proximate  cause"  should  have  been  given. — 8hane  Y.  Butte  Electrie 
By.  Co.,  699. 

PEBSONAL  PBOPEBTY. 

Water  Bights — Taxation. 

1.  For  purposes  of  taxation  a  water  right  is  personal  property.—* 
Helena  Water  Works  Co.  v.  Settles,  237. 

PLEADING  AND  PBACTICE. 

Common  Carriers — Transportation  of  Live  Stock — ^Negligent  Delay — Com- 
plaint— Sufficiency. 

1.  A  complaint  in  an  action  against  a  carrier  for  damages  on  account 
of  delay  in  transporting  cattle,  which  alleged  that  defendant  company 
accepted  the  cattle  for  transportation  and  agreed  to  transport  the 
aame  to  the  point  of  destination;  that,  by  reason  of  its  negligence  in 
not  furnishing  sufficient  motive  power  and  cars  and  in  not  properly 
managing  the  running  of  its  trains,  the  train  carrying  the  cattle  was 
delayed,  whereby  the  cattle  shrank  in  weight  and  depreciated  in  price^ 
stated  a  cause  of  action  ex  delicto,  based  on  a  violation  of  defendant's 
duty  as  carrier. — ^Bussell  ▼.  Chicago  B.  ft  Q.  By.  Co.,  1. 

Same — Transportation  of  Live  Stock — Complaint — ^Pleading  and  Proof. 

2.  The  allegations  of  the  complaint  in  the  cause  referred  to  above, 
that,  on  account  of  defendant's  negligent  delay  in  transportation,  the 
cattle  shrank  greatly  in  weight  and  depreciated  in  price  by  reason 
thereof,  and  that  plaintiff  was  informed  and  believed  that  during  such 
delay  in  transportation  the  market  price  of  cattle  declined  in  the  price 
per  hundredweight,  were  sufficient  to  warrant  the  admission  of  testi- 
mony relative  to  depreciation  in  the  market  price  of  cattle,  especially 
where  defendant  had  made  no  effort  to  have  the  complaint  made  more 
definite  and  certain  by  demurrer  or  otherwise. — Bussell  y.  Chicago  B. 
ft  Q.  By.  Co.,  1. 

Clerical  Errors — Dates. 

3.  Where  defendant  in  a  water  right  suit  set  up  by  his  prescriptive 
right  to  the  water  in  dispute,  an  allegation  that  his  predecessor  in  in- 
terest began  the  diversion  of  water  on  a  certain  date  in  ''1901," 
whereas  subsequent  allegations  showed  that  "1891"  was  intended  in- 
stead, the  court  properly  treated  the  substitution  of  "1901"  for 
"1891"  as  a  clerical  error  and  gave  judgment  accordingly. — State  v. 
Quantic,  32. 

Practice — Attorney  General — Service — Default — Setting  Aside — Insufficient 
Grounds. 

4.  In  an  action,  commenced  by  the  state,  involving  a  water  right, 
the  defendant's  answer,  among  other  things,  set  up  title  in  him  by  ad- 
verse possession.  Upon  failure  of  plaintiff  to  reply,  a  default  was 
entered.  Prom  the  affidavits  filed  in  support  of  a  motion  to  set  the 
default  aside  it  appeared  that,  while  the  complaint  was  prepared  and 
signed  by  the  attorney  general,  the  county  attorney  of  the  county  in 
which  the  suit  was  brought  had  been  intrusted  with  its  prosecution. 
A  copy  of  the  answer  was  served  on  the  attorney  general,  but  none 
upon  the  county  attorney.  It  appeared  further  that  each  of  these 
officera  depended  upon  the  other  to  attend  to  the  case.  Although 
the  court  had  the  motion  for  judgment  for  failure  to  reply,  and  the 
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one  to  set  aside  the  default  under  advisement  for  five  months,  no  reply 
^ms  ever  tendered.  Held,  that  the  service  of  the  answer  upon  the 
attorney   general  was  proper,  and  that   under   the  circumstances   the  i 

court  was  justified  in  refusing  to  reopen  the  default. — State  v.  Quan- 
tic,  32. 

Judgment  on  Pleadings — Failure  to  Reply. 

5.  Where  the  state,  by  its  complaint,  claimed  all  the  waters  of  a 
certain  creek,  ''being  about  sixty  inches,"  and  defendant  alleged  that 
he  had  appropriated  ''all  of  the  water  in  said  creek,  being  about  fifty 
inches,''  and  that  he  had  acquired  the  right  by  adverse  user  to  "the 
whole  of  the  waters  of  said  creek,"  plaintiff,  by  failure  to  reply  to 
the  latter  allegation,  admitted  defendant's  right,  and  it  was  proper 
for  the  court  to  render  judgment  on  the  pleadings  without  proof. — 
State  V.  Quantic,  32. 

Railroads— Negligent  Killing  of  Child— "  Turntable  "  Doctrine— Complaint  ^ 

— Essentials. 

6.  Employees  of  a  railroad  company  deposited  a  worn-out  ear  bottom 
side  up  on  the  sloping  side  of  the  track  embankment,  within  the  com- 
pany's yard  limits,  in  such  a  way  as  to  fall  upon  and  cause  the  death 
of  a  child  eleven  years  old,  attracted  thereto  by  its  peculiar  appear- 
ance. In  an  action  against  the  company  for  damages  plaintiff  relied 
chiefly  upon  the  doctrine  of  the  "Turntable  Case."  {Stout  v.  Sioux 
City  4r  Pac.  B.  B.  Co,,  Fed.  Cas.  No.  13,504,  2  Dill.  294.)  Held,  that  in 
order  to  bring  the  action  within  the  principles  of  that  case,  it  was 
necessary  for  plaintiff  to  allege  and  prove,  not  only  that  the  ear  was 
especially  attractive  to  children,  but  also  that  the  child  was  too  young 
to  appreciate  the  danger,  and  that  defendant  knew,  or  in  the  exer- 
cise of  ordinary  care  ought  to  have  known,  of  its  unusually  attractive 
character. — Gates  v.  Northern  Pacific  Ry.  Co.,  103. 

Same — Trespassers — Burden  of  Proof. 

7.  The  child  mentioned  in  the  foregoing  paragraph  having  been, 
prima  fctcie,  a  trespasser  upon  defendant  railroad  company's  property, 
the  burden  rested  upon  plaintiff  to  allege  and  prove  that  the  trespass 
was  excusable  on  account  of  the  tender  years  of  deceased,  so  as  to 
bring  the  case  within  the  doctrine  of  the  "Turntable  Case." — Gates 
V.  Northern  Pacific  Ry.  Co.,  103. 

Contempt — Affidavits  Charging — Sufficiency. 

8.  In   the  absence   of.  some   requirement   in   the   statute    (Code   Civ. 
Proc,  sec.  2172),  prescribing  the  form  in  which  a  charge  for  con- 
tempt must  be  presented,  a  general  statement,  substantial  enough  to  ; 
justify  a  conclusive  inference  of  knowledge  and  intent  in  the  contemner 

at  the  time  it  was  alleged  he  attempted  to  willfully  influence  jurors, 
was  sufficient  to  confer  jurisdiction  upon  the  district  court. — State  ex 
rel.  Webb  v.  District  Court,  191. 

Same — Affidavits — Intent. 

9.  While  a  contempt  proceeding  is  criminal  in  its  nature,  and  in  a 
case  of  that  character  it  is  generally  necessary  to  allege,  in  some  way, 
the  intent  with  which  the  unlawful  act  has  been  committed,  yet  where 
it  appeared  as  a  conclusive  inference  from  the  facts  stated  in  the 
affidavits  filed,  that  the  contemnor  intended  to  corruptly  influence 
jurors,  it  was  not  necessary  to  specially  allege  the  intent  with  which 
the  act  was  dono. — State  ex  rel.  Webb  v.  District  Court,  191. 

Denials — Information  and  Belief. 

10.  Held,  that  an  allegation  in  defendants'  answer  that  they  "say 
defendants  have  not  suflicient  knowledge  or  information  to  form  a  be- 
lief as  to  matters  and  facts  alleged"  in  a  certain  paragraph  of  the 
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ertmplaint,  "and  therefore  deny  the  same,"  was  in  siiVstantial  com- 
pliance with  section  690,  Code  of  Civil  Procedure. — Milwaukee  Gold 
Extraction  Co.  v.  Gordon,  209. 

Same. 

11.  The  provisions  of  section  690,  Code  of  Civil  Procedure,  relative  to 
denial  on  information  and  belief,  apply  to  any  and  all  allegations  in 
a  complaint;  hence  an  allegation  in  the  complaint  of  a  corporation 
that  plaintiff  was  and  is  a  corporation,  was  put  in  issue  by  such  a 
denial. — Milwaukee  Gtold  Extraction  Co.  v.  Gordon,  209. 

Practice — New  Trial  Motions — Bills  of  Exceptions — Specifications  of  EiTor. 

12.  Under  Laws  1907,  page  89,  relating  to  the  practice  on  motions 
for  new  trials,  there  is  now  no  such  thing  as  a  statement  on  motion 
for  a  new  trial;  the  motion  must  be  made  upon  (a)  affidavits,  (b) 
the  minutes  of  the  court,  or  (c)  upon  a  bill  of  exceptions  settled  as 
provided  by  section  1155,  Code  of  CSvil  Procedure,  and  a  bill  of  excep- 
tions is  not  required  to  contain  any  specifications  of  error.  (Laws 
1906,  p.  185.)— -Milwaukee  Gold  Extraction  Co.  v.  Gordon,  209. 

Complaint — Conclusions  and  Surplusage — Motion  to  Strike. 

13.  A  motion  to  strike,  and  not  a  demurrer,  is  the  proper  method  of 
attacking  a  complaint  alleged  to  be  defective  for  containing  conclu- 
sions of  law  or  surplusage. — Baiche  v.  Morrison,  244. 

Option  Contract — Complaint — Ambiguity — ^Demurrer. 

14.  A  complaint  which  alleged  that  defendant  sold  to  plaintiff  cor- 
porate stock  for  $1,000,  agreeing  to  repurchase  it  at  the  end  of  three 
years  for  $1,720,  as  evidenced  by  a  memorandum  set  out;  that  before 
the  expiration  of  the  three  years  plaintiff  notified  defendant  that  he 
would  accept  the  latter 's  offer  made  in  the  agreement  to  repurchase; 
that  at  the  end  of  the  period  plaintiff  tendered  defendant  the  certifi- 
cate representing  the  stock,  duly  indorsed  with  an  assignment  thereof 
to  defendant,  demanding  $1,720,  but  that  defendant  refused  to  ac- 
cept it  or  pay  that  sum,  or  any  part  of  it,  to  plaintiff's  damage  in 
the  sum  of  $1,720, — was  not  subject  to  attack  by  demurrer  for  am- 
biguity.— Baiche  v.  Morrison,  244. 

Same — Complaint — Sufficiency. 

15.  The  complaint  above  did  not  show  full  performance  by  both  par- 
ties, but  showed  a  refusal  on  defendant's  part  to  perform  his  contract 
to  repurchase  the  shares  of  stock,  and  stated  a  cause  of  action  for 
the  breach  of  an  option  contract. — Baiche  v.  Morrison,  244. 

Same — Mutuality — Consideration — Admission  by  Demurrer. 

16.  Where  defendant,  in  an  action  to  recover  damages  for  the  breach 
of  an  option  contract,  interposed  a  general  demurrer  to  the  complaint, 
he  thereby  admitted  an  allegation  therein  that  plaintiff  had  paid  to 
defendant  a  valuable  consideration  for  an  option  to  resell  to  the  lat- 
ter certain  shares  of  stock  theretofore  purchased  from  him  by  plain- 
tiff, at  the  end  of  three  years  at  a  fixed  price,  and  was  thereafter 
precluded  from  raising  the  question  that  the  contract  lacked  mutual- 
ity.— Raiche  v.  Morrison,  244. 

Adverse  Suits — ^Practice — Plaintiff's  Prima  Facie  Case. 

17.  In  an  adverse  suit  to  determine  the  relative  rights  of  the  parties 
to  patent  to  a  quartz  lode  claim,  the  plaintiff  must,  in  order  to  make 
out  a  prima  facie  case,  show,  in  addition  to  the  other  requirements  of 
the  law,  that  at  the  time  he  made  his  location  the  ground  was  not 
covered  by  a  prior  location,  or,  if  his  testimony  discloses  that  a  prior 
location  had  been  made,  that  the  claimant  had  forfeited  his  right  to 
the  land  by  failure  to  comply  with  the  law,  or  that  the  claim  had 
been  abandoned. — Lozar  v.  Neill,  287. 
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Same — Proceedings  After  Nonsuit — ^Practice. 

18.  After  plaintiff  in  an  adverse  suit  is  nonsuited  for  failure  to  show 
that  at  the  time  of  his  attempted  location  the  ground  was  subject  to 
entry,  he  has  no  further  right  to  participate  in  the  trial,  but  is  a 
stranger  to  the  proceedings  so  far  as  defendant's  affirmative  case  is 
concerned. — Lozar  v.  Neill,  287. 

Courts — Practice. 

19.  Courts  must  proceed  according  to  established  practice. — Lozar 
▼.  Neill,  287. 

Default — Failure  of  one  of  Codefendants  to  Anwser — ^Waiver. 

20.  Where  one  of  the  several  defendants  defaulted,  the  mere  fact 
that  one  of  his  codefendants  had  set  forth  facts  in  his  answer  which 
if  true,  constituted  a  complete  defense  for  the  nonanswering  defend- 
ant as  well  as  for  the-  one  answering,  did  not  deprive  the  court  of  the 
right  to  enter  a  judgment  by  default,  since  by  failure  to  answer  he 
waived  the  right  to  assert  a  defense,  and  no  one  else  could  interpose 
it  for  him. — State  ex  rel.  Stiefel  v.  District  Court,  298. 

Beceivers — Appointment  Without  Notice — Vacation  of  Order — Renewal 
of  Motion — Appeal — Waiver. 
'  21.  Where,  immediately  after  the  vacation  of  an  order  appointing 
a  receiver,  without  notice,  plaintiff  filed  an  amended  complaint  and 
made  a  second  motion  for  the  appointment  of  such  an  officer,  and 
upon  the  hearing  of  that  motion  the  facts  in  the  case  were  disclosed 
to  the  court  and  the  motion  denied,  she,  by  making  the  second  motion 
and  showing  the  facts,  waived  any  right  she  may  have  had  to  com- 
plain of  the  action  of  the  court  in  vacating  the  first  order,  even  as- 
suming that  she  had  made  allegations  sufficient  in  her  first  complaint 
to  entitle  her  to  the  appointment  of  a  receiver  without  notice. — 
Jacobs  V.  Jacobs  Mercantile  Co.,  321. 

Trial — Complaint — Amendment — Review. 

22.  The  propriety  of  permitting  an  amendment  to  the  complaint,  at 
the  close  of  plaintiff's  case,  in  an  action  to  recover  damages  from  a 
railroad  company  for  personal  injuries,  by  changing  the  amount  of 
the  demand  from  $2,000  to  $6,000,  alleged  by  appellant  to  have  been 
asked  for  for  the  purpose  of  depriving  defendant,  a  foreign  corpora- 
tion, of  the  right  to  remove  the  cause  to  the  United  States  circuit 
court,  will  not  be  reviewed  where  no  such  objection  was  made  in  the 
district  court  and  a  ruling  obtained  thereon. — Dempster  v.  Oregon 
Short  Line  R.  R.  Co.,  335. 

Complaint — Amendment — Harmless  Error. 

23.  The  court 's  action  in  allowing  the  amendment  referred  to  in  the 
foregoing  paragraph,  if  error,  was  harmless,  where  the  verdict  did  not 
exceed  the  amount  originally  demanded. — Dempster  ▼.  Oregon  Short 
Line  R.  R.  Co.,  335. 

Same — Amendment — Propriety — ^Presumptions. 

24.  Where  no  showing  was  made  to  the  district  court  that  plaintiff, 
in  asking  for  the  amendment  above,  resorted  to  a  trick  so  as  to  de- 
prive the  corporation  of  its  right  to  remove  the  cause,  the  court  was 
justified  in  acting  upon  the  presumption  that  the  action  was  brought 
in  good  faith  for  the  smaller  amount,  and  asked  for  the  amendment 
in  order  to  make  the  complaint  conform  to  the  proof. — Dempster 
V.  Oregon  Short  Line  R.  R.  Co.  335. 

Same — Amendment — Discretion. 

25.  It  lies  within  the  discretion  of  the  trial  court  to  permit  an 
amendment  to  the  complaint,  at  the  close  of  plaintiff's  case,  for  the 
purpose  of  making  it  conform  to  the  proof,  and  error  cannot  be  pred- 
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icated  upon  its  action  unless  abuse  is  shown. — ^Dempster  y.  Oregon 
Short  Line  B.  R.  Co.,  335. 

Specific  Performance — Complaint — ^Tender. 

26.  It  was  not  necessary  to  plead  a  tender,  where  the  complaint,  in 
a  suit  to  enforce  specific  performance  of  a  contract  for  the  sale  of 
land,  showed  that  the  defendant  had  refused  to  carry  out  the  terms 
of  the  agreement  and  that  a  tender  would  have  been  useless. — ^Long 
Y.  Need  ham,  408. 

Master  and  Servant — ^Personal  Injuries — ^Minora — ^Dangerous  Machinery 
— Complaint. 

27.  A  complaint  brought  in  behalf  of  a  minor  against  his  employer 
in  an  action  to  recover  damages  for  personal  injuries,  charging, 
among  other  things,  negligence  in  failing  to  explain  to  plaintiff  the 
dangers  to  be  apprehended  from  the  running  of  a  pugmill  provided 
with  exposed  revolving  knives,  should  allege,  not  only  the  age  of 
plaintiff,  but  such  other  facts  as  are  relied  upon  to  show  the  neces- 
sity for  explanations  and  instructions  as  to  how  to  avoid  the  dan- 
gers connected  with  the  appliance. — Forquer  v.  Slater  Brick  Co.,  426. 

Attachment — Belease— Action    on    Undertaking — Complaint — Sufficiency. 

28.  The  complaint  in  an  action  on  an  undertaking  for  the  release  of 
personal  property  from  attachment,  alleged,  substantially,  that  plain- 
tiff had  an  attachment  issued  against  the  property  of  one  M.,  and  a 
levy  was  made  thereon;  that  afterward  M.  and  defendants  executed 
an  undertaking  (copied  into  the  complaint),  by  which  M.,  as  prin- 
cipal, and  defendants  as  sureties,  were  held  jointly  and  severally 
bound  to  plaintiff  and  the  attaching  officer  to  pay  a  certain  sum  in 
consideration  of  the  release  of  the  attached  property  (the  procuring 
of  the  attachment  on  which  being  recited  in  the  undertaking),  the 
obligation  to  be  void  if  M.  should  pay  any  judgment  recovered 
against  him  by  plaintiff;  that  the  attachment  was  discharged,  and 
the  property  released  upon  the  delivery  of  the  undertaking  duly  ap- 
proved and  filed;  and  that  thereafter  plaintiff  recovered  judgment 
against  M.  in  a  certain  sum  and  an  execution  therefor  was  returned 
unsatisfied,  which  judgment  defendants  have  refused  to  pay.  Held, 
that  the  pleading  was  sufficiently  definite  and  certain  to  enable  de- 
fendants to  understand  what  the  alleged  cause  of  action  was,  and 
to  intelligently  answer  the  same  and  prepare  their  defense. — ^Dackich 
Y.  Barich  et  al.,  490. 

Same — Action  on  Undertaking — Complaint — Designation  of  Instrument — 
Immateriality. 

29.  Where  a  copy  of  the  instrument  declared  upon  was  attached 
to  the  complaint,  it  was  immaterial  by  what  name  it  was  desig- 
nated in  that  pleading. — ^Dackich  y.  Barich  et  al.,  490. 

Statute  of  Frauds — ^Defense — ^Pleading. 

30.  To  be  available  as  a  defense,  the  statute  of  frauds  must  be 
specially  pleaded. — ^Mitchell  y.  Henderson,  515. 

Contracts — ^Fraud — Elements — ^Pleading. 

31.  To  justify  a  recovery  on  the  ground  of  fraud  or  deceit  in  the 
making  of  a  contract,  the  statement  of  facts  as  to  how  the  fraud 
or  deceit  was  committed  must  make  it  appear,  with  reasonable  cer- 
tainty, (1)  that  the  defendant  made  a  representation  or  statement 
intending  that  the  plaintiff  should  act  upon  it;  (2)  that  the  repre- 
sentation was  false;  (3)  that  the  plaintiff  believed  the  statement; 
and  (4)  that  be  acted  upon  it  and  was  damaged. — ^Power  &  Bro.  Ltd. 
V.  Turner,  Jr.,  521. 


684  Pleading  and  Psacticb. 


Same — ^Fraud — ^Pleadings — ^Issufficieney. 

32.  A  counterclaim,  set  up  in  an  action  to  Tccover  on  a  contract  of 
lease  of  sheep,  which  alleged  that  the  sheep  delivered  to  defendant 
bj  plaintiff  were  so  diseased  with  lip  and  foot  ulceration;  that  thej 
infected  his  sheds  and  lands;  that  plaintiff  knew  they  were  diseased 
and  that  defendant  did  not,  but  was  led  hj  plaintiff  to  believe  they 
were  not,  and  that  by  reason  of  the  infection  of  defendant's  sheds 
and  lands  he  was  damaged  in  a  certain  amount — ^was  insufficient  to 
justify  a  recovery  upon  the  ground  of  deceit,  under  the  rule  set 
forth  in  paragraph  31  above. — ^Power  &  Bro.  Ltd.  v.  Turner,  Jr.,  521. 

Causes  of  Action — Adoption  in  Pleading  by  Reference. 

33.  Each  cause  of  action  alleged  must  be  complete  in  itself,  except 
as  to  the  allegations  introductory  or  by  way  of  inducement,  which, 
having  been  once  made  in  a  preceding  count,  may  be  adopted  by 
reference. — ^Power  &  Bro.  Ltd.  v.  Turner,  Jr.,  521. 

Fraud — Causes  of  Action — Adoption  by  Reference. 

34.  In  an  action  by  the  lessor  of  sheep  to  recover  on  the  contract  of 
lease,  a  counterclaim,  the  purpose  of  which  was  to  recover  of  the 
plaintiff  the  amount  due  defendant  for  the  care  of  the  sheep  de- 
livered to  him  and  an  amount  agreed  to  be  paid  for  extra  feed  to 
certain  of  the  sheep  under  a  special  contract,  and  which  adopted  by 
reference  an  affirmative  defense,  theretofore  made,  alleging  fraud 
on  the  part  of  plaintiff,  was  insufficient  to  state  a  cause  of  action  on 
the  ground  of  fraud,  under  the  rule  laid  down  in  paragraph  33  above. 
Power  &  Bro.  Ltd.  v.  Turner,  Jr.,  521. 

Same — ^Pleadings — Insufficiency. 

35.  The  answer  of  defendant,  attempting  to  allege  fraud  on  the 
part  of  plaintiff's  agent  in  procuring  him  to  enter  into  a  coutract 
whereby  defendant  was  to  winter  certain  sheep  for  plaintiff  for  a 
stipulated  sum,  by  a  statement  that  the  a^ent  had  delivered  Uf 
him  sheep  so  infected  with  lip  and  foot  ulceration,  that  extraordinary 
losses  occurred  for  which,  he  (defendant)  became  liable,  under  the 
contract,  but  into  which  he  would  not  have  entered  if  he  had  knowp 
that  the  sheep  were  infected — but  which  failed  to  allege  that  the 
agent  knew  or  should  have  known  of  the  fatal  character  of  the 
disease  or  that  the  slieep  were  infected,  or  that  his  representations 
as  to  the  cause  of  a  certain  lameness  in  some  of  the  sheep  were 
false  and  made  with  the  intent  to  mislead,  and  did  mislead,  de- 
fendant, or  that  defendant  relied  upon  the  misrepresentations  bo 
made,  was  insufficient. — ^Power  &  Bro.  Ltd.  v.  Turner,  Jr.,  521. 

Trial — Argument — ^Right  to  Open  and  Close. 

36.  Where,  at  the  close  of  plaintiff's  ease,  it  was  stipulated  that 
if  plaintiff  was  entitled  to  judgment  in  an  action  on  a  contract  of 
lease  of  sheep,  it  was  to  be  for  a  certain  amount,  the  defendant,  re- 
lying on  counterclaims  for  damages,  had  the  burden  of  proof  and 
the  right  to  open  and  close  the  argument. — ^Power  &  Bro.  Ltd. 
V.   Turner,  Jr.,   521. 

Splitting   Causes  of  Action — Counts. 

37.  Semble:  Where  all  the  damages  resulting  from  an  alleged  fraud 
were  the  result  of  one  act  of  the  wrongdoer,  it  would  seem  that  the 
defrauded  party  has  but  one  single  cause  of  action  arising  out  of 
this  wrong;  therefore,  all  the  elements  going  to  make  up  the  sum 
total  of  the  damages  should  be  alleged  in  one  count,  and  not  split 
into  several  causes  of  action. — ^Power  &  Bro.  Ltd.  v.  Turner,  Jr.,  521. 

Contempt — Charges — Sufficiency. 

38.  To  give  the  district  court  jurisdiction  of  a  contempt  proceeding, 
it  is  essential  that  there  be  a  direct  charge  made,  either  positively 
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or  upon  information  and  belief,  that  the  defendant  comin'tted  an 
act  constituting  a  contempt  of  court;  otherwise  the  proceeding  must 
be  dismissed.— ^tate  ex  rel.  Grice  v.  District  Court  et  al.^  590. 

POLICE   COURTS. 

Jnrisdietion — ^Vagrancy — ^Prosecution  in  Name  of  City. 

1.  The  police  eonrt  of  a  city  or  town  has  exclusive  jurisdiction  of 
all  proceedings  for  the  violation  of  an  ordinance  defining  vagrancy 
and  prescribing  punishment  for  such  offense,  and  prosecutions  there- 
under must  be  conducted  in  the  name  of  the  city. — State  ex  rel. 
City  of  Butte  v.  District  Court,  202. 

Same — Vagrancy — ^Prosecution  in  Name  of  State,  When. 

2.  Police  courts  have  concurrent  jurisdiction  with  justices'  courts  to 
punish  vagrancy  as  a  crime  against  the  state,  and  such  prosecutions 
must  be  instituted  and  conducted  in  the  name  of  the  state.— 
State  ex  rel.  City  of  Butte  v.  District  Court,  202. 

POLICY  OP  LAW. 

Dismissal — End  of  Litigation. 

1.  The  policy  of  the  law  is  to  put  an  end  to  liti€r'»tion  at  the 
earliest  possible  moment. — State  ex  reL  Stiefel  t.  District  Court, 
298. 

POWERS. 

See,  also,  State  Prison  Board. 

Delegation  of  legislative  power, — see  Constitution,  12,  13. 

Municipal  Corporations — How  to  be  Exercised. 

1.  When  a  power  is  conferred  upon  a  municipal  corporation,  and 
the  mode  in  which  it  is  to  exercise  it  is  prescribed,  such  mode  must 
be  pursued. — ^McGillic  v.  Corby,  249. 

PRESCRIPTION. 
See,  also,  Water  Rights,  8. 

PRESUMPTIONS. 

Criminal    Law — Appeal — Absence    of    Evidence    from    Record — ^Instruc- 
tions— Credibility  of  Witnesses. 

1.  On  appeal  from  the  judgment  in  a  criminal  cause  it  will  be  pre- 
sumed, in  the  absence  of  the  evidence,  that  the  giving  of  an  instruc- 
tion in  the  language  of  subdivision  3  of  section  3390,  Code  of  Civil 
Procedure,  "that  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others,"  was  warranted  by  the  case  as  submitted. — 
State  V.  Connors,  15. 

Same — Rape — ^Instructionsi — ^Absence  of  Evidence  from  Record. 

2.  An  Instruction  in  a  prosecution  for  rape  held  not  objcctionnble 
as  permitting  a  conviction  for  any  act  of  intercourse  had  within 
five  years  of  the  date  of  filing  the  information,  since,  in  the  ab- 
sence of  the  evidence  from  the  record,  the  presumption  must  be 
indulged  that  the  evidence  adduced  related  to  the  act  of  intercourse 
eharged  in  the  information  only,  and  that  the  instruction  was  ap- 
plicable to  the  case  made. — State  v.  Connors,  15. 

Statutes — Constitutionality. 

3.  Every  rea<M>nable  intendment  is  in  favor  of  the  constitutionality 
of  a  law,  and  before  it  can  be  pronounced  invalid,  the  invalidity 
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must  be  made  manifest  beyond  a  reasonable  doubt. — Spratt  t. 
Helena  Power  Tranamission  Co.,  60. 

MandaiMu — Stay  of  Ezecation — Discretion — Official  Daty. 

4.  Eeldf  on  application  for  writ  of  mandate  to  compel  a  district 
judge  to  vacate  an  order  granting  a  stay  of  execution  pending  the 
determination  of  a  motion  for  new  trial,  that  the  petition  which 
failed  to  show  what  facts,  if  any,  relative  to  the  solvency  of  the 
movant  were  brought  to  the  knowledge  of  the  judge  at  the  time 
the  order  was  made,  was  insufficient  to  overcome  the  presumption 
that  official  duty  had  been  regularly  puraued,  and  that  the  order 
complained  of  was  the  result  of  the  exercise  of  a  sound  legal  dis- 
cretion.— State  ex  rel.  Bobinson  v.  Clements,  Judge,  96. 

Contributory  Negligence — ^Burden  of  Proof. 

5.  Since  the  law  ppresumes  that  plaintiff  in  a  personal  injury  ease 
exercised  ordinary  care,  the  burden  of  alleging  and  proving  con- 
tributory negligence  is  upon  defendant  in  the  first  instance. — Har- 
rington V.  Butte,  A.  ft  Pac.  By.  Co.,  169. 

Adverse  Suit — ^Proceedings  After  Nonsuit. 

6.  While  in  an  adverse  suit,  after  the  granting  of  a  nonsuit  for 
failure  of  plaintiff  to  establish  a  prima  facie  case,  the  hearing  of 
defendant's  case  became  ex  parte,  the  presumption  nevertheless  ob- 
tains that  all  proceedings  were  regular  and  the  judgment  for  de- 
fendant correct. — Lozar  ▼.  Neill,  287. 

Personal  Injuries — Negligence — ^Burden  of  Proof. 

7.  Where,  in  an  action  by  a  passenger  against  a  railway  company 
for  personal  injuries,  the  proof  showed  that  plaintiff  without  con- 
tributory negligence  was  injured  by  reason  of  a  collision  caused 
by  the  train  running  into  an  open  switch,  a  presumption  of  negli- 
gence on  the  part  of  the  defendant  was  created,  making  out  a 
prima  facie  case  for  plaintiff,  and  thereupon  the  burden  was  cast 
upon  defendant  to  overcome  this  presumption,  by  showing  that  it^ 
servants  and  employees  were  acting  with  that  high  degree  of  skill 
and  caution  which  the  law  imposes  upon  it. — ^Dempster  v.  Oregon 
Short  Line  B.  B.  Co.,  335. 

Witter  Bights — Codefendants — Appeal  by  One. 

8.  Where  a  decree  in  a  water  right  suit  awarded  to  two  defend- 
ants a  joint  right,  and  one  appealed  from  the  judgment  while  the 
other  did  not,  it  will  be  presumed  that  the  nonappealing  defendant 
was  satisfied  with  the  decree  as  it  stood. — Spokane  B.  S  W.  Co.  ▼• 
Beatty,  342. 

Master  and  Servant — ^Defective  Appliances. 

9.  In  a  personal  injury  action  b^  a  servant  against  the  master  for 
injuries  caused  by  defective  appliances,  the  presumption  is  that  the 
appliances  were  not  defective,  and,  when  shown  to  have  been  so, 
that  defendant  had  no  knowledge  or  notice  and  was  Bot  negligently 
ignorant  thereof. — ^Forquer  v.  Slater  Brick  Co.,  426. 

PBINCIPAL  AND  AGENT. 
See  Agency. 

PBINCIPAL  AND  SUBETY. 
See  Undertakings. 

PBOMISSOBY  NOTES. 
See  Negotiable  Instrument!. 
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PBOOP. 

Of  public  records, — see  Evidence,  9,  10,  12. 

Evidence  of  one  witness,  sufficient,  when, — see  Evidence,  26,  37. 

PUBLIC  OFFICERS. 
See  Officers. 

PUBLIC  BECORDS. 
Proof — Statutes. 

1.  Section  3207,  Code  of  Civil  Procedure,  relating  to  proof  of  puV 
lie  records,  refers  to  a  public  record  of  a  private  writing  within  the- 
state,  and  not  to  public  records  of  other  states. — Milwaukee  Gold 
Extraction  Co.  v.  Gordon,  209. 

Copies — ^Proof — When  United  States  Statute  Binding. 

2.  In  the  absence  of  a  statute  of  this  state  defining  the  evidentiary 
value  or  effect  of  a  copy  of  a  record  from  another  state,  section  9C6, 
United. States  Revised  Statutes,  is  binding  on  the  courts  of  the  state- 
upon  this  question. — Milwaukee  Gold  Extraction  Co.  v.  Gordon,  209. 

QUANTUM  MERUIT. 

Officers — Compensation. 

1.  Where  the  law  makes  no  provision  for  the  compensation  of  m 
public  officer,  he  will  be  held  to  know  that  fact,  and  he  may  not 
thereafter  demand  payment  as  upon  a  quantum  meruit  for  services- 
rendered. — McGillic  V.   Corby,  249. 

RAILROADS. 

See,  also.  Personal  Injuries,  1-8,  11-15,  28-37. 

Transportation  of  Live  Stock — Negligent  Delay — Complaint — Sufficiency.. 

1.  A  complaint  in  an  action  against  a  carrier  for  damages  on  ac- 
count of  delay  in  transporting  cattle,  which  alleged  that  defendant 
company  accepted  the  cattle  for  transportation  and  agreed  to  trans- 
port the  same  to  the  point  of  destination;  that,  by  reason  of  ita 
negligence  in  not  furnishing  sufficient  motive  power  and  cars  and 
in  not  properly  managing  the  running  of  its  trains',  the  train  carry- 
ing the  cattle  was  delayed,  whereby  the  cattle  shrank  in  weight  and 
depreciated  in  price,  stated  a  cause  of  action  ex  delicto ^  based  on  a 
violation  of  defendant's  duty  as  carrier. — Russell  v.  Chicago,  B.  & 
Q.  Ry.  Co.,  1. 

Liability  of  Carrier — Limitation. 

2.  A  carrier,  in  accepting  shipments,  accepts  them  subject  to  the 
liabilities  imposed  by  law,  and  the  only  way  in  which  such  liabilities 
may  be  varied  or  limited  is  by  special  contract. — Russell  v.  Chicago,. 
B.  &  Q.  Ry.  Co.,  1. 

Transportation  of  Livestock — ^Negligent  Delay — Shrinkage  in  Weight- 
Question  for  Jury. 

3.  Evidence  examined,  in  the  action  mentioned  in  paragraph  1 
above,  and  held,  that  the  question  whether  plaintiff's  cattle  shrank 
in  weight  and  depreciated  in  value  as  a  result  of  negligent  delay,, 
or  other  want  of  ordinary  care,  on  the  part  of  defendant  railway 
company,  was  properly  submitted  to  the  jury. — Russell  v.  Chicago,. 
B.  &  Q.  By.  Co.,  1. 

Same — ^Pleading  and  Proof. 

4.  The  allegations  of  the  complaint  in  the  cause  referred  to  above,, 
that,  on  account  of   defendant's  negligent  delay  in  transportation. 
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the  cattle  shrank  greatly  in  weight  and  depreciated  in  price  by 
reason  thpreof,  and  that  plaintiff  was  informed  and  believed  that 
during  such  delajr  in  transportation  the  market  price  of  cattle  de-  i 

clined  in  the  price  per  hundredweight,  were  sufficient  to  warrant 
the  admission  of  testimony  relative  to  depreciation  in  the  market 
price  of  cattle,  especially  where  defendant  had  made  no  effort  to 
have  the  complaint  made  more  definite  and  certain  by  demurrer  or 
otherwise. — Russell  v.  Chicago,  B.  &  Q.  Ry.  Co.,  1. 

Same — Evidence — Admissibility. 

5.  Plaintiff  in  the  above  action  having  testified  that  his  cattle  were 
of  uniform  breeding  and  that  those  injured  during  transportation 
were  better  than  those  shipped  by  him  theretofore,  his  testimony 
with  reference  to  the  average  weights  of  his  cattle  in  previous 
years  was  competent. — Russell  v.  Chicago,  B.  ft  Q.  By.  Co.,  1. 

Same — Contract  of  Transportation — Consideration — ^Nonsuit.  ^ 

6.  Where,  in  an  action  against  a  carrier  for  delay  in  transporting 
cattle,  the  answer  admitted  that  the  defendant  railway  company 
accepted  the  shipment  for  transportation  and  agreed  to  transport 
the  cattle  to  a  designated  point,  a  motion  for  nonsuit  on  the  ground 
that  the  complaint  did  not  allege  that  there  was  any  considera:  ion 
for  the  contract  of  transportation  was  properly  denied. — ^Bussell  ▼. 
Chicago,  B.  ft  Q.  By.  Co.,  1. 

BAPB. 
See  Criminal  Law,  3-5. 

REAL  PABTY  IN  INTEREST. 
In  action  on  undertaking  for  release  of  attachment,^— tee  Attaebmenty  5. 


BEAL  PROPERTY. 

See,  also.  Contracts,  7-9,  17-24. 
Buildings  injured  by  subterranean  mining, — see  Mines  and  Mining,  11. 

Contract  for  sale  of — How  Transferable. 

1.  Where  the  creation  of  an  interest  must  be  evidenced  by  a  writ- 
ing, the  transfer  of  that  interest  must  likewise  be  so  evidenced. — 
Piinner  v.  McVay,  306. 

Same — Oral  Transfer — Invalidity. 

2.  F.  entered  into  a  written  agreement  with  K.  for  the  purchase  of 
certain  lands  from  the  latter.  Thereafter  F.  executed  a  power  of 
attorney  to  his  son,  empowering  the  latter  to  sell,  assign  and  de- 
liver the  contract  to  defendant  McV.,  on  payment  of  $350.  The 
attorney  in  fact  transferred  the  contract  orally  to  defendant,  at 
the  same  time  delivering  to  him  the  contract.  K.  thereafter  re- 
fused to  convey,  and  plaintiff  brought  suit  to  recover  from  defend- 
ant McV.  the  sum  of  $350.  The  court  granted  a  nonsuit.  Ueld^ 
that  the  action  of  the  court  was  correct,  inasmuch  aa  the  interest 
acquired  by  plaintiff  under  his  contract  with  K.  constituted  an 
equity  in  the  lands  in  question,  the  transfer  of  which  was  a  grant 
of  an  interest  in  real  property  and  which,  under  Civil  Code,  section 
2185,  could  only  be  made  in  writing;  and  that  therefore  the  verbal 
transfer  by  the  attorney  in  fact,  even  though  accompanied  by  de- 
livery of  the  contract,  did  not  effect  a  legal  transfer. — ^Flinner  v. 
McVay,  306. 
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EECEIVEBS. 

Appointment  Without  Notice — Vacation  of  Order — Renewal  of  Motion — 
Appeal — Waiver. 

1.  Where,  immediately  after  the  vacation  of  an  order  appointing 
a  receiver,  without  notice,  plaintiff  filed  an  amended  complaint  and 
made  a  second  mction  for  the  appointment  of  such  an  officer,  and 
upon  the  hearing  of  that  motion  the  facts  in  the  case  were  disclosed 
to  the  court  and  the  motion  denied,  she,  by  making  the  second 
motion  and  showing  the  facts,  waived  any  right  she  may  have  had 
to  complain  of  the  action  of  the  court  in  vacating  the  first  order, 
even  assuming  that  she  had  made  allegations  sufficient  in  her  first 
complaint  to  entitle  her  to  the  appointment  of  a  receiver  without 
notice. — Jacobs  v.  Jacobs  Mercantile  Co.,  321. 

Befusal  to  Appoint — Trivial  Grounds. 

2.  On  an  application  of  a  stockholder  in  a  mercantile  corporation 
for  the  appointment  of  a  receiver  for  the  concern  a  court  of  equity 
would  not  be  justified  in  attaching  any  importance  to  such  tiivial 
matters,  standing  alone,  as  that  an  assistant  manager  had  taken 
two  skirts  of  the  value  of  $5.50  each  from  the  stock  and  had 
neglected  to  either  pay  for  the  same  or  have  them  charged  to  him- 
self, that  he  had  paid  a  personal  claim  of  $1.80  out  of  the  com- 
pany's funds  without  charging  the  same  to  his  account,  and  that  he 

^  appropriated  a  cord  of  wood  of  the  value  of  $6.00,  belonging  to  the 
corporation,  without  paying  for  it. — Jacobs  v.  Jacobs  Mercantile 
Co.,  321. 

Appointment — Insufficient  Grounds. 

3.  The  fact  that  the  directors  of  a  mercantile  corporation  disagreed 
among  themselves  as  to  the  expediency  of  conducting  the  business 
on  a  cash  or  credit  basis,  was  not  sufficient  to  warrant  a  court  in 
appointing  a  receiver. — Jacobs  v.  Jacobs  Mercantile  Co.,  32L 

Befusal  to  Appoint — Evidence — Review. 

4.  Evidence  examined  and  held^  that  the  court  did  not  abuse  its 
discretion  in   refusing  to   appoint  a  receiver  for  a   mercantile  cor- 

£  oration    on    the    application   of   a   stockholder. — Jacobs   v.   Jacobs 
[ercantile  Co.,  321.    » 

Power  to  Appoint — How  to  be  Exercised. 

5.  The  power  lodged  in  the  district  court  to  appoint  a  receiver 
should  be  exercised  with  great  care  and  the  utmost  caution,  and 
even  upon  a  strong  showing  the  authority  must  be  used  with  con- 
servatism and  the  remedy  resorted  to  only  in  cases  of  emergency. — 
Jacobs  ▼.  Jacobs  Mercantile  Co.,  321. 

RECORD  ON  APPEAL. 
Authentication. 

1.  Papers  not  made  a  part  of  the  record  on  appeal  by  statute  can 
be  put  into  or  made  a  part  of  it  only  by  bill  of  exceptions  or  state- 
ment duly  certified  by  the  judge  sitting  in  the  cause. — Manuel  ▼. 
Bcott,  29. 

Evidence — Exclusion — Review. 

2.  Where  testimony,  alleged  to  have  been  improperly  excluded,  is 
not  incorporated  in  the  record  on  appeal,  the  question  of  its  im- 
proper exclusion  cannot  be  reviewed. — Milwaukee  Gold  Extraction 
Co.  V.  Gordon,  209. 

District  Courts — Remarks  of  Judge — When  not  Part  of  Record. 

3.  Where,  after  a  district  judge  had  denied  a  motion  pending  be- 
fore him,  he  made  certain  remarks  retl(  cting  upon  the  course  pur- 
sued by  one  of  the  parties,  tue  remarks  so  made,  held  not  to  be 
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Sart  of  the  records  in  the  euie. — State  ex  rel.  Griee  ▼.  District 
ourts  et  al.y  590. 

Failure  to  File  Within  Time— Dismissal. 

4.  For  failure  of  appellant  to  file  his  transcript  within  the  time 
allowed  by  law,  the  appeal  will,  on  motion  of  respondent,  be  dis- 
missed.— Gagnon  t.  Fagan,  606. 

BECOBDS  OF  COURT. 

Correction — ^Power  of  Court. 

1.  A  court  has  the  power  to  correct  its  records  so  as  to  speak  the 
truth;  hence  there  was  no  error  in  an  order  of  court  directing  a 
change  in  the  date  of  the  entry  of  judgment  so  as  to  show  on  what 
day  it  was  actually  entered. — ^Power  &  Bro.  Ltd.  v.  Turner,  Jr.,  521, 

B£F£iBr]x!S. 
See  Supervisory  Control,  2. 

BELATION,  DOCTBINE  OP. 
See  Waters  and  Water  Bights,  5. 

BEMOVAL  OP  CAUSES. 
See  Pleading  and  Practice,  22.  ^ 

BEVENUEa 

Officers — Fees — Laws  for  Baising  Bevenue. 

1.  Obiter:  Neither  an  Act  requiring  reasonable  fees  to  be  paid  by 
a  citizen  according  to  a  fixed  schedule,  for  special  services  rendered 
to  him  by  a  public  officer,  nor  one  providing  that  such  fees  be 
covered  into  a  particular  fund,  are  necessarUy  laws  for  raising 
revenue. — ^Hauser  v.  Miller,  22. 

BBVIEW. 

Conflicting  evidence, — see  Appeal  and  Error,  12,  14,  20. 

Exclusion    of   evidence    not   incorporated    in   record, — see   Appeal    and 
Error,  16. 

Instructions,  scope  of, — see  Instructions,  13. 
New  trial  order, — see  New  Trial,  4,  5,  7,  10. 
Peremptory  challenges  to  jurors,  not  open  to, — see  Jury,  11. 
Propriety  of  permitting  amendment  to  complaint  after  commencement 
of  trial, — see  Appeal  and  Error,  17. 

SCHOOLS. 

Bemoval — ^Election   for   Change   of   Site — Powers   of   Board   of   Trustees. 

1.  Section  1797,  Political  Code,  as  amended  by  Act  of  1897  (Laws 
1897,  p.  130),  which  declares  that  every  school  board  shall  have  power 
to  build  or  remove  schoolhouses  and  to  purchase  or  sell  school  lots, 
when  directed  by  a  vote  of  the  district  so  to  do,  is  not  only  a  grant 
of  power  to  such  boards,  but  also  a  limitation  of  their  authority  in  the 
premises;  so  that  they  cannot  do  any  of  the  acts  referred  to  without 
first  obtaining  the  consent  of  the  electors  of  the  district.— State  ex  reL 
Bean  v.  Lyons  et  aL,  354. 

Same — Election  for  Change  of  Site — Method  of  Procedure. 

2.  While  there  is  no  statutory  provision  directing  school  boards  when 
and  how  to  call  an  election  to   decide  the  question  whether  school 
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buildings  Bliall  be  bmlt  or  removed,  still  the  trustees  cannot  aet  without 
authority  from  the  electors;  but  when  necessity  for  action  arises,  the 
provisions  touching  the  periodical  meetings  for  the  election  of  trustees 
or  for  calling  special  elections  to  obtain  power  for  the  issue  of  bonds, 
and  the  like,  furnish  a  safe  guide  to  such  boards  as  to  the  procedure 
to  be  observed. — State  ex  rel.  Bean  v.  Lyons  et  al.,  354. 

Same— Emergency. 

3.  While  in  cases  of  emergency  and  for  temporary  purposes  a  school 
board  may  probably  move  a  school  without  first  consulting  the  electors 
of  the  district,  the  trustees  are  not  justified  in  willfully  disregarding 
the  right  of  the  peope  to  say  what  shall  be  done  with  reference  to  the 
permanent  location  of  the  school. — State  ez  reL  Bean  v.  Lyons  et  al., 
354. 

Shme. 

4.  Where,  notwithstanding  the  proposition  of  moving  a  district  school 
building  to  a  certain  site  ^d  been  twice  rejected  by  the  electors  of  the 
district,  the  school  board,  without  the  requisite  authority,  ordered  its 
removal  to  such  site,  although  ample  time  elapsed  between  the  date  at 
which  the  board  was  notified  by  the  owners  of  the  land  upon  which 
the  schoolhouse  stood,  to  remove  it,  and  the  date  at  which  the  removal 
was  actually  consummated,  to  hold  another  election  or,  in  case  of  un- 
favorable action  by  the  electors,  to  institute  proceedings  by  condemna- 
tion of  the  site  upon  which  the  building  was  then  situated,  an 
emergency  such  as  to  justify  the  trustees  to  act  without  authority^  did 
not  exist. — State  ex  rel.  Bean  v.  Lyons  et  al.,  354. 

Same— Election  for  Change  of  Site — Mandamus, 

5.  Mandamus  to  require  the  trustees  of  a  school  district  to  call  an 
election  to  determine  the  location  of  a  site  for  a  schoolhouse,  was 
the  proper  remedy  where  the  board  arbitrarily  and  in  willful  disregard 
of  the  provision  of  section  1797,  Political  Code,  as  amended,  (Laws 
1897,  p.  130)  removed  a  school  to  a  site  selected  by  themselves,  with- 
out consulting  the  electors  of  the  district. — State  ex  reL  Bean  v.  Lyons 
et  al.,  354. 

BAme— Mandamus — "Party  Beneficially  Interested." 

6.  A  resident  and  taxpayer  of  a  school  district  who  sought  by  manda- 
mus to  compel  a  school  board  to  submit  the  question  of  the  removal 
of  a  school  to  the  electors  of  the  district  was  a  party  beneficially 
interested  within  the  meaning  of  section  1962,  Code  of  Civil  Procedure, 
and  entitled  to  make  the  application  for  the  writ. — State  ex  rel.  Bean 
V.  Lyons  et  al.,  354. 

Same — Mandamus — Defenses. 

7.  A  school  board  is  not  vested  with  any  discretion  relative  to  the 
calling  of  an  election  to  determine  the  location  of  a  school  site,  but 
must  do  so  before  they  can  act  (Laws  1897,  p.  130) ;  hence  the  con- 
tention that  the  issuance  of  a  writ  of  mandate  to  compel  them  to  call 
an  election  for  such  purpose  will  control  their  discretion^  has  no 
merit. — State  ex  rel.  Bean  v.  Lyons  et  al.,  354. 

Same. 

8.  Nor  could  the  board  above  mentioned  defend  its  action  on  the 
ground  that  the  district  was  not  financially  able  to  secure  a  site  and 
erect  a  building.  The  electors  were  the  final  arbiters  of  that  ques- 
tion.— State  ex  rel.  Bean  v.  Lyons  et  al.,  354. 

SECRET   SOCIETIES. 

Statute  prohibiting  the  wearing  of  badges,  etc..  of, — see  Statutes  and 

Statutory   Construction,   19,  20. 
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BERVICB. 
Of  papen  on  attorney  general, — see  Pleading  and  PraetieOy  4. 

8IDEWALK& 
Bee  Personal  Injuries,  9,  10. 

SPECIAL  INTEBE0GAT0BIE8.  . 
See  Verdict. 

SPECIFICATIONS  OF  EBBOS. 
See  Briefs,  1;  Pleading  and  Practice,  12. 

SPECIFIC  PERFOBMANCB. 
See  Contracts,  17-24. 

STATE  PRISON  BOABD. 

Powers — Contracts — ^IJDlawful  Condition  to  Award. 

1.  The  state  board  of  prison  commissioners  exceeded  its  antboritj  in 
imposing,  bj  means  of  a  resolution,  as  a  condition  precedent  to  the 
award  of  a  contract  for  the  care  and  custody  of  the  inmates  of  the 
state  prison,  the  requirement  that  prospective  bidders  should  furnish 
funds  to  enable  the  state  to  take  over  from  the  then  contractors  prop- 
erty which  the  board  might  deem  necessary  or  desirable  to  be  used  in 
connection  with  the  conduct  of  the  prison. — State  ex  reL  Henderson 
V.  Board  of  St.  P.  Commrs.,  378. 

State  Boards — Contracts — Bids — Unauthorized  Condition. 

2.  Obiter:  A  condition  embodied  in  a  call  for  bids  invited  by  a  state 
board,  which  is  unauthorized  by  law,  ia  void. — State  ex  reL  Henderson 
▼.  Board  of  St.  P.  Commrs.,  378. 

Same — Duties — Contracts — Determination  of  Bids. 

8.  It  is  the  duty  of  a  state  board,  when  considering  bids  for  a  state 
contract,  to  unconditionally  determine  which  is  the  lowest  and  best  bid. 
State  ex  rel.  Henderson  v.  Board  of  St.  P.  Commrs.,  378. 

Contracts — Assent  of  Parties. 

4.  To  constitute  an  enforceable  contract  there  must  be  a.  mutual 
assent  of  the  parties  thereto,  and  they  must  assent  to  the  same  thing 
in  the  same  sense. — State  ex  reL.  Henderson  y.  Board  of  St  P. 
Conunrs.,  378. 

Same — Offer  and  Acceptance. 

5.  To  conclude  an  agreement,  the  acceptance  of  the  offer  must  be  nn- 
conditional,  and  must  in  every  respect  meet  and  correspond  with  the 
offer. — State  ex  rel.  Henderson  ▼.  Board  of  St.  P.  Commrs.,  378. 

Same — Offer  and  Acceptance— Counter-proposals — ^Non-acceptance — Manda- 

fMU, 

6.  Plaintiffs  agreed  with  the  state  board  of  prison  commissioners,  as 
an  inducement  to  declare  their  bid  for  the  care  and  custody  of  the 
inmates  of  the  state  prison  the  lowest  and  best,  to  "guarantee"  the 
state  against  any  claim  which  the  then  contractors  might  have  for 
property  belonging  to  and  used  by  them  in  the  conduct  of  the  prison. 
The  board  declared  plaintiffs'  bid  the  lowest  and  best  and  awarded 
the  contract  to  them,  provided  they  pay  into  the  state  treasury  a  speci- 
fied sum  to  be  expended  by  the  board  for  the  purchase  of  the  prop- 
erty above  mentioned,  and  furnish  a  bond  to  cover  any  deficiency  after 


Statutes.  693 


tbe  sum  deposited  had  been  exhausted.  Plaintiffs  furnished  the  money 
and  bond  required,  with  the  condition,  however,  that  the  fund  thus 
provided  should  not  be  expended  for  the  purpose  mentioned  until  the 
board  had  in  advance  indicated  to  plaintiffs  what  property  would  be 
taken  and  the  price  to  be  paid  therefor.  This  the  board  refused  to  do 
and  subsequently  rejected  the  bid  theretofore  conditionally  accepted. 
Held,  that  in  view  of  the  non-acceptance  by  the  board  of  the  counter- 
proposal made  by  plaintiffs,  the  minds  of  the  parties  never  met,  and 
an  enforceable  contract  had  not  been  made;  and  this,  even  though  the 
board  had  no  authority  to  impose  the  conditions  above  named;  held 
further,  that  mandamus  did  not  lie  to  compel  the  board  to  sign  and 
execute  the  contract. — State  ex  rel.  Henderson  v.  Board  of  St.  P. 
Gommn.,  378. 

STATUTE  OP  FEAUDS. 

Baal  Property — Contract  for  Sale  of — How  Transferable. 

1.  Where  the  creation  of  an  interest  must  be  evidenced  by  a  writing, 
the  transfer  of  that  interest  must  -likewise  be  so  evidenced. — Flinner  y, 
McVay,  306. 

Same — Contract  for  Sale  of — Oral  Transfer — Invalidity. 

2.  F.  entered  into  a  written  agreement  with  K.  for  the  purchase  of 
certain  lands  from  the  latter.  Thereafter  F.  executed  a  power  of  at- 
torney to  his  son,  empowering  the  latter  to  sell,  assign  and  deliver  the 
contract  to  defendant  McV.,  on  payment  of  $350.  The  attorney  in 
fact  transferred  the  contract  orally  to  defendant,  at  the  same  time 
delivering  to  him  the  contract.  K.  thereafter  refused  to  convey,  and 
plaintiff  brought  suit  to  recover  from  defendant  McV.  the  sum  of  $350. 
The  court  granted  a  nonsuit.  Held,  that  the  action  of  the  court  was 
correct,  inasmuch  as  the  interest  acquired  by  plaintiff  under  his  con- 
tract with  K.  constituted  an  equity  in  the  lands  in  question,  the  trans- 
fer of  which  was  a  grant  of  an  interest  in  real  property  and  which, 
under  Civil  Code,  section  2185,  could  only  be  made  in  writing;  and 
that  therefore  the  verbal  transfer  by  the  attorney  in  fact,  even  though 
accompanied  by  delivery  of  the  contract,  did  not  effect  a  legal  transfer. 
Flinner  v.  McVay,  306. 

Landlord  and  Tenant — ^Leases — Defense — When  not  Available. 

3.  Where,  in  an  action  for  the  breach  of  an  oral  contract  of  lease, 
defendant  lessor  admitted  the  making  of  the  contract  and  relied  on  a 
defense  other  than  the  statute  of  frauds,  he  could  not  avail  himself 
of  such  statute  as  a  defense.  In  such  case,  the  statute  to  be  a^'ail- 
able,  must  be  specially  pleaded. — ^Mitchell  v.  Henderson,  515. 

Leases — Oral  Agreement — Pleading. 

4.  Obiter:  A  verbal  agreement  for  a  lease,  made  on  February  7, 
1906,  for  the  term  of  one  year  from  March  1st  of  that  year,  is  void 
under  section  5017,  Revised  Codes,  which  provides  that  an  agreement 
which  by  its  terms  is  not  to  be  performed  within  one  year  from  the- 
making  thereof,  is  invalid,  unless  the  same  or  some  note  or  mem- 
orandum thereof  be  in  writing  and  subscribed  by  the  party  to  bd 
charged  or  his  agent. — ^Mitchell  v.  Henderson,  515. 

STATUTES. 
(List   of   Statutes   of  Montana   Cited   and   Construed.) 

Bannack  Statutes   1864-65. 
Page   263    (Undertakings   on   Appeal) 11 

Codified  Statutes  1871-72. 
Section  381,  page  110   (Undertakings  on  Appeal) 11 
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Bevisbd  Statutes  op  1879. 
DiviBion  1,  seetioii  410  (Undertakings  on  Appeal) .  •  •  • •     11 

Laws  Extba  Session  1879. 
Page   8    (Corporations — ^Capital   Stock) 319 

Compiled  Statutes  op  1887. 

First  Division. 
Section  423   11 

Fifth  Division. 

Section    368    252 

Sections    442-445    319 

Section  1885    362 

Codes  op  1895. 

(PoLiTioAL  Code.) 

Section      16    239 

Section  3680    239 

Section  3716    240 

Section  4591    25 

Section  4637    23 

Section  4740    254 

Section  4783   251,  253 

Section  4800,  subsections  7  and  33 206 

Section  4910   204 

Section  4911    204 

Section  4912  205,  207 

Section  5035    254 

(Civil  Code.) 

Section    526  79,  87 

Sections  1030-1038   319 

Section  1351    313 

Section  1450    313 

Section  1891    508 

Section  2130    390 

Section  2185 312,  313,  520 

Section  2604    519 

Section  2620    519 

Section  2912    7 

Section  3997    374 

Section  4463    92 

(Code  op  Civil  Pbogedube.) 

Section    480    55 

Section    483    56 

Section    486    56 

Section    558  56,  57 

Section     671    246 

Section     680    246 

Section     690  215,  216 

Section     755    215 

Section  1002    302 

Section  1004,  subsection  6 300,  304 

Section  1130 229 
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Section  1131    229 

Section  1171    28 

Section  1175  98,  102 

Section  1210    102 

Section  1721    349 

Section  1724 10  et  seq.,  350 

Section  1725 11  et  seq. 

Sections  1725-1734 99 

Section  1737  30,  31 

Section  1740    31 

Section  1797,   Bubaection   6 366 

Section  1961    365 

Section  1962  305,  365 

Section  2170    195 

Section  2172    196 

Section  2220,  subsection  4 90 

Section  2221    94 

Section  2224    94 

Section  2229 93,  95 

Section  2231    94 

Section  3120    484 

Section  3150    103 

Section  3196    514 

Section  3199    514 

Section  3206    218 

Section  3207    218 

Sectidn  3266    100 

Section  3266,  subsection  4 173 

Section  3266,  subsection  39 502 

Section  3390    484 

Section  3390,  subsection  3 16,  18 

Sections  3420-3426   513 

Section  3453    16 

(PsNAL  Cods.) 

Section      16    206 

Section     190    198 

Section     193    198 

Sections   430-439    276 

Section    840    372 

Section    988    317 

Section  1155    204 

Section  1836    370 

Section  2089    200 

Laws  ow  1897. 

Page  130  (School  Trustees) 362 

Page  206  (Municipal  Corporations — ^Vagrancy) 204 

Laws  or  1899. 

Page    79  (Undertakings)  11,  12 

Page  124   (Negotiable  Instruments) 374 

Page  140  (Attachment)  499 

Page  143  (Pleadings)     .  .* 57 

Page  147  (Justices'  Courts — ^Appeal)    27 

Laws  or  1901. 
Page  56  (Declaratory  Instruments — Amendments) 224 
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Laws  of  1903. 

Chapter  XVI,  p.  27  (Police  Courts—Jurisdiction) 205 

Chapter  XXXII,  p.  45  (Corporations — Reports) 300 

Chapter  CXXI,  p.  240  (Negotiable  Instruments) 373 

Laws  OV  1903   (Second  Extraordinary  Session.) 
Page  7  (Equity  Cases — Review) 297 

Laws  of  1905. 
Chapter  92,  p.  185   (New  Trial)... 223 

Laws  of  1907. 

Chapter  18,  p.  24  (Unlawful  Wearing  of  Badges) 398 

Chapter  23,  p.  38  (Eminent  Domain)  78  et  seq. 

Chapter  34,  p.  62  (Instructions — Settlement) 235,  567 

Chapter  41,  p.  89  (New  Trial) 223 

Chapter  42,  p.  91  (Appeal— Record) 31 

Revised  Codes  of  1907. 

Section  4726  558 

Section  4852  ^. .  .508   et   seq. 

Section  5017 520 

Section  5219  519 

Section  5226  519 

Section  6315  597 

Section  6660  ' 499 

Section  6741  601 

Section  6746  542 

Section  6758  590 

Section  6796  542 

Section  7309  488 

Section  7318  ; 488 

Section  7319  488 

Section  7861  484 

Section  7914  514 

Section  7917 514 

Section  7962  502 

Section  8028  484 

Sections  8042-8048   513 

Section  9264  602 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

Undertakings  on  Appeal — Statutes — Title — Constitution. 

1.  Held,  that  the  Act  of  March  7,  1899  (Laws  1899,  p.  79),  "re- 
lating to  bonds  of  oflicers  and  other  bonds,"  in  so  far  as  it  applies 
to  undertakings  on  appeal,  runs  counter  to  the  provisions  of  section 
23,  Article  V  of  the  Constitution,  declaring  that  no  bill  shall  be 
passed  containing  more  than  one  subject,  which  shall  be  clearly 
expressed  in  its  title,  and  is,  to  that  extent,  invalid. — Russell  y. 
Chicago  B.  &  Q.  Ry.  Co.,  10. 

Estates — Administration — Fees — Officers — Statutes — Constitutionality. 

2.  Section  4637  of  the  Political  Code  makes  it  incumbent  upon  the 
clerk  of  the  district  court  to  collect  from  petitioners  filing  letters  of 
administration  or  guardianship,  sums  ranging  from  five  to  ninety-five 
dollars,  regulated  by  the  appraised  value  of  the  estate.  The  fees 
thus  collected  thereupon  become  part  of  the  public  moneys  of  the 
county.  Held,  that  the  section  is  void  as  in  contravention  of  sec- 
tion 4,  Article  XII  of  the  Constitution,    which  declares  inter  alia^ 
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that  the  legislative  assembly  shall  not  levy  taxes  for  county  pur> 
poses. — Hauser  v.  Miller,  22. 

Same. 

3.  The  above  section  also  held  obnoxious  to  the  provisions  of  sec- 
tion 11,  Article  XII  of  the  Constitution,  in  that  the  burdens  imposed 
upon  the  estates  falling  within  the  therein  enumerated  classes,  are 
fixed  arbitrarily  and  at  unequal  rates. — Hauser  v.  Miller,  22. 

Default — Judgment — Extent  of  Relief. 

4.  In  Code  of  Civil  Procedure,  section  722,  as  amended  by  Laws  of 
1899,  page  143,  providing  that,  if  plaintiff  fails  to  reply  or  demur 
to  the  counterclaim,  defendant  shall  be  entitled  to  the  same  relief  as 
a  plaintiff  on  the  failure  of  defendant  to  demur  or  answer  the  com- 
plaint, and  if  the  answer  contains  new  matter  and  plaintiff  fails  ta 
reply  or  demur  thereto  within  the  time  allowed  by  law,  defendant 
may  move  for  such  judgment  as  he  may  be  entitled  to  upon  "such, 
statement,"  the  words  **such  statement"  mean  the  statement  of  the 
new  matter  relied  on  as  constituting  a  defense,  without  any  refer- 
ence to  the  matter  set  up  in  the  complaint. — Manuel  v.  Scott,  32. 

Constitutionality — ^Presumptions. 

5.  Every  reasonable  intendment  is  in  favor  of  the  constitutionality 
of  a  law,  and  before  it  can  be  pronounced  invalid,  the  invalidity 
must  be  made  manifest  beyond  a  reasonable  doubt. — Spratt  v.. 
Helena  Power  Transmission  Co.,  60. 

Same — Amendment  by  Title. 

6.  An  Act,  original  in  form,  which  grants  some  power,  confers  some 
right  or  creates  some  burden  or  obligation,  is  not  in  conflict  with  the 
provisions  of  section  25,  Article  V  of  the  Constitution,  which  pro- 
vides that  "no  law  shall  be  revised  or  amended,  or  the  provisions 
thereof  extended  By  reference  to  its  title  only,"  even  though  it  does 
refer  to  some  other  existing  statute,  general  or  local,  for  the  pur- 
pose of  pointing  out  the  procedure  of  some  administrative  detail  nec- 
essary for  the  execution  of  the  power,  the  enforcement  of  the  right 
or  the  discharge  of  the  burden  or  obligation. — Spratt  v.  Helena 
Power  Transmission  Co.,  60. 

Eminent  Domain — Foreign  Corporations — Statutes — Constitutionality. 

7.  Held,  that  the  Act  of  1907,  approved  February  20,  1907  (Ses- 
sion Laws  1907,  Chapter  23,  page  38),  empowering  foreign  corpora- 
tions to  exercise  the  right  of  eminent  domain,  is  not  in  violation  of 
section  25,  Article  V  of  the  Constitution,  referred  to  in  the  foregoing: 
paragraph. — Spratt  v.  Helena  Power  Transmission  Co.,  60. 

Who  may  not  Question  Constitutionality. 

8.  A  person  who  is  not  one  of  a  class  whose  rights  are  said  to  have 
been  discriminated  against  by  an  alleged  special  Act  of  the  legis-* 
lature,  contrary  to  the  provisions  of  section  26,  Article  V  of  the 
Constitution,  will  not  be  heard  to  complain  of  its  unconstitu- 
tionality on  that  account. — Spratt  v.  Helena  Power  Transmission  Co.,. 
60. 

Eminent    Domain — Foreign    Corporations — Statutes — Constitutionality. 

9.  Held,  that  the  Act  of  1907,  Chapter  23,  page  38,  granting  foreign 
corporations  the  power  to  condemn  lands  for  certain  purposes,  is  not 
open  to  the  constitutional  objection  (Article  XV,  sec.  11)  that  under 
it  such  corporations  are  granted  greater  rights  or  privileges  than 
are  accorded  to  domestic  corporations,  in  that,  after  permission  to  do 
business  in  this  state,  they  may,  under  their  charters  granted  in  other 
states,  thereafter  divert  the  property  taken  for  a  public  use  to  an  ex* 
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elusivelj  private  one.  The  state  bai  fall  power  to  preyent  nieli  a 
eontingency. — Spratt  t.  Helena  Power  TranamiMion  Co.,  60. 

ContemporaneonB  Constmetion. 

10.  Contemporaneous  constmetion  cannot  abrogate  a  plain  provi- 
sion  of  law  or  fritter  away  its  obvions  sense. — State  ex  rel.  Bobin- 
son  Y.  Clements,  Judge,  100. 

Denials — ^Information  and  Belief. 

11.  The  proTisions  of  section  690,  Code  of  Civil  Procedure,  relative 
to  denial  on  information  and  belief,  apply  to  any  and  all  allega- 
tions in  a  complaint;  hence  an  allegation  in  the  complaint  of  a 
corporation,  that  plaintiff  was  and  is  a  corporation,  was  put  in  issue 
by  such  a  denial. — Milwaukee  Gold  Extraction  Co.  v.  Gordon,  209. 

Public  Becords — ^Proof. 

12.  Section   3207,  Code  of  Civil  Procedure,  relating  to  proof   of  f 
public  records,  refers  to  a  public  record  of  a  private  writing  within 

the  state,  and  not  to  public  records  of  other  states. — ^Milwaukee 
Gold  Extraction  Co.  v.  Gordon,  209. 

Statutes  of  Other  States — Judicial  Notice. 

13.  Courts  in  this  state  do  not  take  judicial  notice  of  the  statu- 
tory laws  of  a  sister  state  or  territory. — Milwaukee  Gold  Extraction 
Co.  V.  Gordon,  209. 

Void  Ordinance — Statutes — ^Amendment — Effect.   • 

14.  An  ordinance  enacted  under  the  Compiled  Statutes  of  1887, 
void  at  the  time  of  its  enactment,  was  void  for  all  time;  hence, 
section  4783,  Political  Code,  adopted  in  1895,  changing  the  law  on 
the  subject,  did  not  give  it  validity. — McGillie  v.  Corby,  249. 

Ordinances — ^Invalidity — Curative  Statute. 

15.  Nor  was  the  ordinance,  supra,  given  validity  by  section  5035, 
Political  Code,  which  is  not  curative  in  character  but  simply  pre- 
serves the  statu  quo  of  all  municipal  corporations  in  existence  at  the 
time  of  the  adoption  of  the  Code;  if  held  curative,  it  could  not  give 
validity  to  an  ordinance  which  had  no  validity  at  the  time  it  was 
enacted. — McGillie  v.  Corby,  249. 

Dismissal — "Final   Submission'' — Noscitur  a  Sociis. 

16.  Held,  under  the  rule  of  noscitur  a  sociis,  that  the  words  "final 
submission,''  found  in  section  1004,  Code  of  Civil  Procedure,  which 
provides  that  an  action  may  be  dismissed  by  the  court  when,  after 
verdict  or  final  submission,  the  party  entitled  to  judgment  neglects  to 
demand  and  have  the  same  entered  for  more  than  six  months,  mean  , 
a  submission  which  is  the  equivalent  of  the  return  of  a  verdict,  and 

refer  to  that  state  of  the  case  when  a  judgment  may  rightfully  be 
demanded  as  of  course. — State  ex  rel.  Stiefel  v.  District  Court,  298. 

Failure  to  Enter  Judgment — Dismissal — ^Mandatory  Statute. 

17.  Held,  that  the  provision  of  section  1004,  Code  of  Civil  Procedure, 
that  an  action  "may"  be  dismissed  by  the  court  when  after  verdict 
or  final  submission  the  party  entitled  to  judgment  neglects  to  demand 
and  have  the  same  entered,  is  mandatory,  and  not  a  matter  ad- 
dressed to  the  discretion  of  the  district  court. — State  ex  reL  Stiefel 

V.   District   Court,   298.  \ 

Constitutional  Law — Delegation  of  Legislative  Power — ^Local  Option.  ^ 

18.  While  it  is  competent  for  the  legislature,  without  express  con-  ^ 
stitutional  authority,  to  leave  it  to  the  people  of  the  different  sub- 
divisions of  the  state  to  determine  by  popular  vote  whether  a  par-                 ^ 
ticular  law   shall  be   operative   in   such   subdivisions,  the  law   sub- 
mitted must  be  complete  in  itself  when  it  leaves  the  hands  of  the 
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legislaturey  the  option  to  become  or  not  to  become  subject  to  its  re- 
quirements and  penalties,  being  the  only  question  which  can  be  left 
to  the  electors  for  decision^ — State  t.  Holland,  393. 

Secret  Societies — ^Unlawful  Wearin^f  of  Badges— Delegation  of  Legislative 
Power— Constitution. 

19.  Held,  that  section  1192,  Penal  Code,  as  amended  by  Laws  1907, 
page  24,  providing  that  any  person  who  shall  wear  or  use  the  insignia 
or  ceremonials  of  any  society,  order,  or  organization  of  ten  years' 
standing  in  this  state,  ''unless  entitled  to  use  or  wear  the  same,  under 
the  constitution  and  by-laws,  rules,  and  regulations  of  such  society  or 
organization,"  shall  be  guilty  of  a  misdemeanor,  is  unconstitutional 
and  void,  in  that  by  leaving  it  to  the  different  societies  to  supply  in 
their  secret  work  the  description  of  the  articles  which  it  is  unlawful 
to  use  or  wear,  the  legislature  delegated  legislative  powers  to  the 
orders  mentioned. — State  r.  Holland,  393. 

Same — Equal  Protection  of  Laws — Constitution. 

20.  The  Act  of  1907,  referred  to  in  the  foregoing  paragraph  (Laws 
1907,  p.  24),  is  also  obnoxious  to  the  equal  protection  of  the  law  clause 
in  the  Fourteenth  Amendment  to  the  federal  Constitution,  by  exempt- 
ing from  the  operation  of  the  Act  the  wives,  daughters,  sisters  and 
mothers  of  members  in  good  standing  of  the  societies  named  therein. — 
Stote  V.  Holland,  393. 

Same. 

21.  A  statute  which  distributes  its  burdens  unequally  upon  those  who 
occupy  the  same  relation  to  its  subjects,  or  punishes  one  citizen  for 
doing  that  which  another  may  do  with  impuiujty,  or  abridges  the  lib- 
erty of  one  without  imposing  a  like  restriction  upon  another,  does  not 
furnish  the  equal  protection  of  the  laws  guaranteed  by  section  1  of 
the  Fourteenth  Amendment  to  the  federal  Constitution.— State  ▼. 
Holland,  393. 

Water  Bights— Parties. 

22.  Held,  that  section  4852,  Bevised  Codes,  which  provides  that  in  a 
water  right  suit  the  plaintiff  may  make  any  or  all  persons  who  have 
diverted  water  from  the  same  source  parties  to  such  action,  and 
that  the  court  may  in  one  judgment  settle  the  relative  rights  and 
priorities  of  all  the  parties  to  such  action,  is  permissive  and  not 
mandatory.— Sloan  et  aL  t.  Byers  et  al.,  503. 

STAY. 

Eminent  Domain — ^Injunction. 

1.  A  motion  to  stay  further  prosecution  of  condemnation  proceedings 
until  another  judge  of  the  same  court  could  pass  on  the  question  of 
enjoining  the  prosecution  of  the  condemnation  proceedings,  was  prop- 
erly denied  where  no  injunction  was  authorized.— Spratt  v.  Helena 
Power  Transmission  Co.,  60. 

Of  Execution — ^Discretion — Presumptions — Mandamue. 

2.  Held,  on  application  for  writ  of  mandate  to  compel  a  district 
judge  to  vacate  an  order  granting  a  stay  of  execution  pending  the  de- 
termination of  a  motion  for  new  trial,  that,  the  petition  which  failed  to 
show  what  facts,  if  any,  relative  to  the  solvency  of  the  movant  were 
brought  to  the  knowledge  of  the  judge  at  the  time  the  order  was  made, 
was  insufficient  to  overcome  the  presumption  that  official  duty  had  been 
regularly  pursued,  and  that  the  order  complained  of  was  the  result  of 
the  exercise  of  a  sound  legal  discretion. — State  ex  reL  Bobinson  y. 
Clements,  Judge,  96. 
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Of  Execution — ^Upon  Terms — ^Discretion. 

3.  While  the  granting  of  a  stay  of  proceedings  after  notice  of  motion 
for  a  new  trial  has  been  given,  rests  in  the  discretion  of  the  trial 
judge,  such  power  should  be  exercised  with  caution  and  upon  the 
exaction  of  some  sort  of  security,  except  in  cases  where  the  ultimate 
satisfaction  of  the  judgment  is  otherwise  assured. — State  ex  reL 
Bobinson  v.  Clements,  Judge,  96. 

Same— Abuse  of  Discretion — Mandamus. 

4.  Where  a  street  railway  company  against  which  a  money  judgment 
had  been  recovered  had  presented  no  facts  to  the  district  court,  as  to 
its  ability  to  respond  to  an  execution,  upon  which  to  base  an  order 
staying  execution  pending  determination  of  a  motion  for  a  new  trial, 
the  court  in  granting  the  application  abused  its  discretion.  Writ  of 
mandate  ordered  issued  to  annul  the  order. — ^State  ex  reL  Bobinson  v. 
Clements,  Judge,  100. 

Same — Erroneous  Practice. 

5.  The  fact  that  a  district  court  had  for  many  years  pursued  the 
erroneous  practice  of  granting  a  stay  of  execution  upon  the  ex  parte 
application  of  a  party  moving  for  new  trial,  without  exacting  security, 
contrary  to  the  plain  provisions  of  section  1175  of  the  Code  of  Civil 
Procedure,  did  not  endow  the  practice  with  the  force  of  law,  no  matter 
how  long  continued. — State  ex  rel.  Bobinson  ▼.  Clements,  Judge,  100. 

Same — Solvency  of  Litigants — Judicial  Notice. 

6.  In  passing  upon  an  application  for  a  stay  of  execution  pending  the 
determination  of  a  motion  for  new  trial,  the  court  may  not  take 
judicial  notice  of  the  solvency  of  the  movant,  but  must,  in  granting 
it,  base  its  order  upon  facts  known  from  proceedings  had  in  the  case 
or  ascertained  by  the  hearing  of  evidence  in  the  usual  way. — State 
ex  rel.  Bobinson  y.  Clements,  Judge,  100. 

8TBEET  BAIL  WAYS. 
See  Personal  Injuries,  38-41,  50. 

8TBEETS. 
See  Personal  Injuries,  9,  10. 

SUPEBVISOBY  CONTBOL. 

See,  also,  Contempt,  1-7. 

Municipal  Corporations — Vagrancy — ^Jurisdiction. 

1.  Held,  on  application  for  writ  of  supervisory  control,  that  the  dis- 
trict court  erroneously  ordered  the  release,  on  habeas  corpus,  of  one 
found  guilty  of,  and  sentenced  by  a  police  magistrate  for,  vagrancy 
under  an  ordinance  of  a  city  defining  that  offense  and  providing  pun- 
ishment therefor.— State  ex  reL  City  of  Butte  v.  District  Court,  202. 

Beference — Books  and  Accounts — Inspection — ^AppeaL 

2.  A  writ  of  supervisozy  control  will  not  be  granted  to  compel  the 
vacation  of  an  order  of  reference  made  by  the  district  court,  in  an 
action  on  a  contract  in  which  plainfiff  claimed  to  be  entitled  to  cer- 
tain commissions  and  alleged  that  an  examination  of  a  long  and  com- 
plicated account  was  necessary  to  a  determination  of  the  cause, — 
before  it  had  ascertained  whether  in  fact  a  contract  existed  between 
the  parties,  where  the  return  showed  that  plaintiff  had  already  ex- 
amined the  books  of  the  relator  company  at  its  invitation,  that  some 
of  the  books  and  accounts  had  been  produced,  though  under  protest, 
and  examined  before  the  referee,  and  where  no  claim  was  made  that 
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books  or  accounts  not  pertinent  or  material  to  the  inquiry  were  re- 
quired to  be  produced.  If  error  was  committed,  the  remedy  was  by 
appeal. — State  ex  rel.  Butte  L.  &  I.  Go.  t.  District  Court,  226. 

SUPREME  COUBT. 
Obiter  Dictum, 

1.  A  decision  by  the  supreme  court  upon  a  question  within  the  is- 
sues, fully  argued  on  appeal  by  counsel  and  deliberately  considered 
by  the  court  in  its  opinion,  is  not  obiter  dictum. — Spratt  T.  Helena 
Power  Transmission  Co.,  60. 

SUEETIES. 
See  Undertakings. 

SURPLUSAGE. 
Motion  to  strike, — see  Pleading  and  Practice,  13. 


TAXATION. 

Levy  of  taxes,  by  legislature,  for  county  purposes, — see  Constitution,  2. 

Water  Rights — Personal  Property. 

1.  For   purposes  of  taxation  a  water   right  is  personal  property. 
Helena  Water  Works  Co.  v.  Settles,  237. 

Water  Rights — Where  Assessable. 

2.  Under  section  3716,  Political  Code,  providing  that  the  personal 
property  of  water  companies  must  be  listed  and  assessed  in  the 
county,  town  or  district  where  the  principal  works  are  located,  a 
water  right  of  such  a  corporation  was  properly  assessed  in  a  school 
district  where  its  place  of  business  and  principal  works  were  located, 
and  into  the  limits  of  which  the  water  was  conveyed  by  pipe-lines 
for  distribution  to  the  inhabitants  thereof. — Helena  Water  Works  Co. 
V.  Settles,  237. 

TAX  DEEDS. 

Recitals — Counties — Competitive  Bidders — Invalidity. 

1.  A  statement  in  a  deed  conveying  land  sold  to  a  county  for  taxes 
that  the  property  was  offered  for  sale  ''in  accordance  with  law," 
having  been  merely  a  statement  of  a  conclusion  of  law,  could  im- 
part no  validity  to  the  deed,  where  the  plain  recitals  therein  showed 
that  the  sale  was  had  at  public  auction  at  which  the  county  was  a 
competitive  bidder,  contrary  to  the  provisions  of  section  3882,  Politi- 
cal Code. — Rush  v.  Lewis  &  Clark  County,  240. 

Same. 

2.  Where  a  county  becomes  a  purchaser  of  property  at  a  tax  sale 
because  there  are  no  cash  purchasers,  the  certificate  of  sale,  as  well 
as  the  deed,  should  show  that  there  was  no  purchaser  in  good  faith 
for  the  property  on  the  first  day  the  property  was  offered  for  sale, 
that  when  the  property  was  thereafter  offered,  there  was  no  pur- 
chaser in  good  faith  for  the  same,  and  that  the  whole  amount  of 
the  property  assessed  was  struck  off  to  the  county  as  a  purchaser,  and 
should  otherwise  truthfully  state  the  facts;  hence,  a  tax  deed  to  a 
county,  which  did  not  set  out  the  facts  showing  why  the  sale  was 
made  to  the  county,  and  not  to  an  individual  purchaser,  was  insuffi- 
cient, thorgh  it  recited  the  matters  remnred  by  law  to  be  recited  in  a 
tax  deed  to  an  individual. — ^Rush  ▼.  Lewis  &  Clark  County,  240. 
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TELEGBAMS. 
Bee  Contract,  17,  22. 

TENDEB. 

Specific  Performaiiee — ^Pleading^s — Complaint. 

1.  It  was  not  neeesBarr  to  plead  a  tender,  where  the  complaint,  in 
a  suit  to  enforce  speciflc  performance  of  a  contract  for  the  sale  of 
land,  showed  that  the  defendant  had  refused  to  carry  out  the  terms 
of  the  agreement  and  that  a  tender  woald  have  been  useless.-^ 
Long  y,  Needham,  408. 

THEOBT  OP  CASE. 

Acquiescence — Effect  on  Appeal. 

1.  A  party  who  has  acquiesced  in  the  trial  of  a  cause  upon  % 
certain  theory  cannot  insist,  either  on  motion  for  new  trial  or  on 
appeal,  that  the  district  court  adopted  a  wrong  theory. — ^Dempster 
y.  Oregon  Short  Line  B.  B.  Co.,  335. 

TIMBEB. 
See  Logs  and  Logging. 

TBANSCBIPT. 
See  Becord  on  AppeaL 

TBESPASSEBS. 

See,  also.  Eminent  Domain,  9. 

Personal  Injuries — ^Railroads — Children — ^" Turntable  Doctrine." 

1.  Where  a  child  while  trespassing  upon  a  railway  company's 
property,  was  killed,  the  burden  rested  upon  plaintiff  to  allege  and 
prove  that  the  trespasa  was  excusable  on  account  of  the  tender 
years  of  deceased,  so  as  to  bring  the  case  within  the  doctrine  of 
the  "Turntable  Case." — Gates  v.  Northern  Pacific  By.  Co.,  103. 

Bailway  Tracks — ^Failure  of  Persons  to  Look  and  Listen — Contributory 
Negligence. 

2.  A  railway  track,  known  to  be  constantly  in  use,  is  itself  a 
warning  of  danger,  and  it  ia  the  duty  of  one,  whether  technical 
trespasser  or  railway  employee,  who  attempts  to  cross  or  travel 
upon  it,  to  look  and  listen;  failure  to  do  so  constitutes  contributory 
negligence  in  case  of  accident. — ^Neary  et  al.  y.  Northern  Pac.  By. 
Co.  et  al.,  461. 

Same. 

3.  When  it  is  apparent  that  a  trespasser  on  a  railway  track  cannot 
escape  from  the  danger  of  an  approaching  train  or  does  not  make 
an  effort  to  do  so,  it  becomes  the  duty  of  defendant  railway  com- 
pany's employees  to  use  all  reasonable  care  to  avoid  the  injury; 
failure  in  this  regard  makes  defendant  liable,  notwithstanding  the 
negligence  of  the  injured  party. — ^Neary  et  al.  y.  Northern  Pac.  By, 
Co.  et  al.,  461. 

"TURNTABLE  DOCTRINE." 
See  Personal  Injuries,  1,  2. 
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UNDERTAKINGS. 

SiifBcieney  of  complaint  in  an  action  on  an  undertaking  for  the  release 
of  an  attachment, — see  Pleading  and  Practice,  28. 

Bonds  and  Undertakings — Distinction. 

1.  The  chief  distinction  between  a  statutory  bond  and  a  statutory 
undertaking  is,  that  to  the  former  the  principal  must  be  a  party^ 
while  to  the  latter  the  person  on  whose  behalf  it  is  executed  need 
not  be  a  party. — Bussell  ▼.  Chicago,  B.  &  Q.  By.  Co.,  10. 

On  Appeal — Signature  of  Principal. 

2.  An  undertaking  on  appeal  filed  in  conformity  with  sections  1724 
and  1725  of  the  Code  of  Civil  Procedure  need  not  be  signed  by  the 
party  in  whose  behalf  it  is  given. — Bussell  v.  Chicago,  B.  &  Q.  By. 
Co.,  10. 

Same — Statutes — Title — Constitution. 

3.  Held,  that  the  Act  of  March  7,  1899  (Laws  1899,  p.  79),  "re- 
lating to  bonds  of  officers  and  other  bonds,"  in  so  far  as  it  applies 
to  undertakings  on  appeal,  runs  counter  to  the  provisions  of  section 
23,  Article  Y  of  the  Constitution,  declaring  that  no  bill  shall  be 
passed  containing  more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title,  and  is,  to  that  extent,  invalid. — Bussell  v. 
Chicago,  B.  &  Q.  By.  Co.,  10. 

Attachment — Belease — ^Action  on  Undertaking — General  Verdict — Effect. 

4.  In  an  action  to  recover  on  an  undertaking  given  to  secure  the 
release  of  an  attachment  on  personal  property,  where  the  only  ques- 
tion of  fact  to  be  decided  was  whether  the  undertaking  sued  upon 
was  the  identical  one  executed  by  the  defendant  sureties,  or  whether 
interlineations  had  been  made  after  execution,  the  jury,  by  render- 
ing a  general  verdict,  found  that  it  was  the  original  instrument. — 
Dackich   v.  Barich   et  al.,  490. 

Same — Belease — Undertaking — Construction — ^Liability  of  Sureties. 

5.  The  sureties  on  an  undertaking,  given  to  secure  the  release  of 
personal  property  from  attachment,  acknowledged  themselves  to  be 
held  and  firmly  bound  and  indebted  to  the  attachment  plaintiff  and 
the  attaching  officer  in  a  certain  sum,  in  consideration  of  the  release 
of  the  property  from  levy,  the  obligation  to  be  null  and  void  if  the 
attachment  defendant  should  pay  any  judgment  the  plaintiff  might 
recover,  "otherwise  to  be  and  remain  in  full  force  and  effect.'' 
Eeldf  that  the  undertaking,  when  reasonably  construed,  bound  de- 
fendant sureties  to  pay  any  judgment  recovered  by  plaintiff,  in 
case  the  attachment  defendant  failed  to  pay. — Dackich  v.  Barich  et 
al.,    490. 

Same — Exclusion   of    Evidence — Appeal — Beview — ^Errors   not    Affecting 
Besult. 

6.  The  defendant  sureties  in  the  above  action  having  bound  them- 
selves to  pay  any  judgment  the  plaintiff  in  the  attachment  proceed- 
ing might  recover  against  their  principal,  an  assignment  that  the 
court  erred  in  excluding  evidence  as  to  the  value  of  the  property  at- 
tached need  not  be  considered  on  appeal. — ^I^ckich  v.  Barich,  et  aL,  490. 

Same — Belease — Estoppel. 

7.  Where  an  undertaking  given  for  the  release  of  personal  prop- 
erty from  attachment,  recited  that  a  levy  was  made  and  the  under- 
taking given  to  secure  its  release,  the  sureties  are  estopped  to  say^ 
in  an  action  to  recover  on  the  undertaking,  that  no  levy  was 
made. — ^Dackich  v.  Barich  et  al.,  490. 

Same — ^Belease — Action  on  Undertaking — Beal  Party  in  Interest. 

8.  Where  an  undertaking  for  the  release  of  attached  property  ran 
to  the  attachment  creditor  and  the  sheriff  making  the  levy,  and  pro- 
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vided  that,  in  the  event  of  the  failure  of  the  attachment  defendant 
to  pay  any  judgment  the  plaiot'lF  m'ght  recover,  the  sureties  would 
do  80,  the  attachment  creditor  was  the  real  party  in  interest  and 
the  proper  party  to  bring  suit  on  the  undertaking. — ^Dackich  y. 
Barich  et  al.,  490. 

Same — Release — Undertaking — Approval    After     Release — ^Defenses — ^In- 
structions. 

9.  An  instruction  requested  by  defendant  suretieB,  that  if  the  un- 
dertaking referred  to  in  the  above  paragraphs  was  not  approved 
until  after  the  attachment  was  released,  verdict  should  be  rendered 
in  their  favor,  was  properly  refused,  since  the  formal  approval  of 
the  undertaking  was*  for  the  benent  of  the  sheriff  and  not  the 
sureties. — Dackich  y.  Barich  et  al.,  490. 

VAGRANCY.  | 

See  Municipal  Corporations,  1-4. 

VERDICTS. 

Special  interrogatories, — see  Personal  Injuries,  42,  43. 

New  Trial — Verdict  Against  Evidence — Duty  of  Court. 

1.  It  is  the  duty  of  the  trial  judge,  if  satisfied  that  a  verdict  was 
not  warranted  by  the  evidence,  to  set  it  aside  on  proper  motion. — Mul- 
len V.  City  of  Butte,  183. 

Setting  Aside — Credibility  of  Witnesses. 

2.  Where  plaintiff's  right  to  recover  damages  from  a  city  for  per- 
sonal injuries,  depended  largely,  if  not  entirely,  on  the  testimony  of  a 
witness  whose  credibility  was  impaired  in  many  material  particulars 
by  his  own  evidence  on  a  prior  trial,  and  the  court  determined  that 
the  witness  was  unworthy  of  belief,  error  was  not  committed  in  set- 
ting aside  a  verdict  for  plaintiff,  nor  was  its  action  in  so  doing  objec- 
tionable as  invading  the  province  of  the  jury. — Mullen  v.  City  of 
Butte,  183. 

Motion  for  Directed  Verdicts — Evidence  of  Opposite  Party — How  to  be 
Viewed. 

3.  On  defendant's  motion  for  an  instructed  verdict,  the  truth  of 
plaintiff's  evidence  must  be  assumed  and  regarded  in  the  most  favor- 
able light. — Lehane  v.  Butte  Electric  By.  Co.,  564. 

Jtotj — Special  Findings — Effect  on  General  Verdict. 

4.  The  special  findings  of  a  jury  control  a  general  verdict.     (Rev.  , 
Codes,  sec.  6758.)— Mitchell  v.  Boston  &  Mont  Con.  C.  ft  S.  M.  Co., 

576. 

WAIVER. 

Codefendants — ^Failure  to  Answer — Default. 

1.  Where  one  of  the  several  defendants  defaulted,  the  mere  fact  that 
one  of  his  codefendants  had  set  forth  facts  in  his  answer  which,  if 
true,  constituted  a  complete  defense  for  the  nonanswering  defendant, 
as  well  as  for  the  one  answering,  did  not  deprive  the  court  of  the 
right  to  enter  a  judgment  by  default,  since  by  failure  to  answer  he 
waived  the  right  to  assert  a  defense,  and  no  one  else  could  interpose 
it  for  him.— State  ex  rel.  Stiefel  v.  District  Court,  298. 

Receivers — Appointment  Without  Notice — Vacation  of  Order — Renewal  of 
Motion — Appeal. 

2.  Where,  immediately  after  the  vacation  of  an  order  appointing  a 
receiver,  without  notice,  plaintiff  filed  an  amended  complaint  and 
made  a  second  motion  for  the  appointment  of  such  an  officer,  and  upon 
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the  hearing  of  that  motion  the  facts  in  the  case  were  disclosed  to  the 
eourt  and  the  motion  denied,  she,  by  making  the  second  motion  and 
showing  the  facts,  waived  any  right  she  may  have  had  to  complain  of 
the  action  of  the  court  in  vacating  the  first  order,  even  assuming  that 
she  had  made  allegations  su£Scient  in  her  first  complaint  to  entitle  her 
to  the  appointment  of  a  receiver  without  notice. — Jacobs  t.  Jacobs 
Mercantile  Co.,  321. 

WATERS   AND   WATEB   BIGHTS. 

Adverse  Possession — ^Pleadings — Reply — Default. 

1.  Defendant  in  a  suit  involving  a  water  right  denied  every  material 
allegation  of  the  complaint,  set  up  his  right  by  appropriation,  and 
further  alleged  that  ''for  more  than  ten  years  last  past"  he  had 
been  in  the  adverse  possession  of  the  ditch  and  water  right.  Plain- 
tiff did  not  file  any  reply,  and  defendant  had  judgment  by  default. 
Held,  that  the  allegation  relative  to  adverse  possession  required  a 
reply,  and  that,  therefore,  judgment  by  default  was  properly  entered. 
State  T.  Quantic,  32. 

Judgment  on  Pleadings — Failure  to  Beply. 

2.  Where  the  state,  by  its  complaint,  claimed  all  the  waters  of  a 
certain  creek,  ''being  about  sixty  inches,"  and  defendant  alleged  that 
he  had  appropriated  "all  of  the  water  in  said  creek,  being  about  fifty 
inches, ' '  and  that  he  had  acquired  the  right  by  adverse  user  to  ' '  the 
whole  of  the  waters  of  said  creek,"  plaintiff,  by  failure  to  reply  to 
the  latter  allegation,  admitted  defendant's  right,  and  it  was  proper 
for  the  court  to  render  judgment  on  the  pleadings  without  proof. — 
State  ▼.  Quantic,  82. 

Judgment — Technical  Error — ^Prescription. 

3.  A  judgment  entered  in  the  action  referred  to  in  paragraph  1 
above,  upon  failure  of  plaintiff  to  reply  to  defendant's  claim  of  ad- 
verse possession,  which  awarded  the  latter  a  right  by  appropriation, 
also  alleged  in  the  answer  but  put  in  issue  by  the  complaint,  was 
technically  erroneous.  The  decree  should  have  been  that  defendant 
acquired  his  right  by  prescription. — State  v.  Quantic,  32. 

Public   Use — Constitution — Self-executing    Provision. 

4.  Section  15,  Article  III  of  the  Constitution,  declaring  that  the  use 
of  all  water  appropriated  for  scile,  rental,  distribution  or  other  bene- 
ficial use,  etc.,  shall  be  a  public  use,  is  self -executing,  and  should  re- 
ceive a  broad  construction. — Spratt  v.  Helena  Power  Transmission  Co., 
60. 

Appropriation — Prior  Bight — ^Doctrine  of  Belation. 

5.  Prior  to  the  enactment  of  the  statute  regulating  the  appropria- 
tion of  water,  plaintiff's  predecessor  began  the  construction  of  a  ditch 
on  October  1,  1882.  Defendant's  grantors  commenced  two  ditches  on 
September  1  and  5,  1882,  respectively.  Both  prosecuted  the  work  with 
reasonable  diligence  to  completion  and  the  actual  using  of  water, 
plaintiff's  ditch,  however,  being  completed  before  either  of  defend- 
ant's. Held,  under  the  doctrine  of  "relation  back,"  that  construc- 
tion of  the  ditches  of  defendant  having  been  begun  before  plaintiff's 
ditch,  the  former  had  the  prior  right,  even  though  the  ditch  of  the 
latter  was   completed   first. — Wright   v.   Cruse,   177. 

Taxation — Water  Bights — Personal  Property. 

6.  For  purpose  of  taxation  a  water  right  is  personal  property.— 
Helena  Waterworks  Co.  v.  Settles,  237. 

Mont.,   Vol.   87 — A5 
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Same — ^Where  Assessable. 

7.  Under  section  3716,  Political  Code,  providing  that  the  personal 
property  of  water  companies  must  be  listed  and  assessed  in  the 
county,  town  or  district  where  the  principal  works  are  located,  a 
water  right  of  such  a  corporation  was  properly  assessed  in  a  school 
district  where  its  place  of  business  and  principal  works  were  located, 
and  into  the  limits  of  which  the  water  was  conveyed  by  pipe-lines 
for  distribution  to  the  inhabitants  thereof. — ^Helena  Waterworks  Go. 
V.  Settles,  237. 

Codefendants — Appeal  by  one — ^Presumptions. 

8.  Where  a  decree  in  a  water  right  suit  awarded  to  two  defendants 
a  joint  right,  and  one  appealed  from  the  judgment  while  the  other  did 
not,  it  will  be  presumed  that  the  non-appealing  defendant  was  satis- 
fied with  the  decree  as  it  stood. — Spokane  B.  &  W.  Co.  v.  Beatty, 
342. 

Decree — Removal  of  Water  from  Watershed. 

9.  A  decree  in  a  water  right  suit,  which  does  not  specifically  au- 
thorize a  prior  appropriator  to  take  the  water  awarded  him  from  its 
watershed  permanently,  must  be  construed  as  not  giving  that  right. 
Spokane  B.  k  W.  Go.  v.  Beatty,  342. 

Decree — ^Appeal — ^Notice — Adverse   Parties — ^Dismissal. 

10.  In  a  suit  to  determine  water  rights,  the  court  awarded  to  one  of 
the  defendants  (a  city)  the  same  rights  (theretofore  used  for  agricul- 
tural purposes)  as  its  predecessors  had,  but  did  not  declare  that  de- 
fendant city  had  the  right  to  take  the  water  away  from  the  watershed 
or  basin  of  the  main  stream.  Several  codefendants  appealed  from  the 
decree,  but  failed  to  serve  certain  nonappealing  defendants  with  no- 
tice. Held,  that  since  the  defendants  not  served  with  notice  could 
only  be  detrimentally  affected  by  any  modification  of  the  decree,  they 
were  adverse  parties,  entitled  to  notice,  and  that  in  the  absence  of 
notice,  the  appeal  must  be  dismissed.-^pokane  B.  &  W.  Go.  v.  Beatty, 
342. 

Findings — Evidence — SuflSciency — Witnesses — Credibility. 

11.  Eeldf  in  an  action  to  quiet  title  to  an  interest  in  an  irrigation 
ditch,  that,  after  eliminating  the  testimony  of  the  only  witness  for 
defendant,  who,  by  reason  of  glaring  inconsistencies  therein,  was  not 
entitled  to  any  credence  whatever,  the  evidence  was  sufficient  to  sup- 
port a  finding  that  plaintiff's  grantor  had  not  conveyed  the  interest 
in  question  to  another  prior  to  conveyance  to  plaintiff. — ^Bowen  v. 
Webb,  479. 

Parties — Statutes — Decree. 

12.  Held,  that  section  4852,  Bevised  Codes,  which  provides  that  in  a 
water  right  suit  the  plaintiff  may  make  any  or  all  persons  who  have 
diverted  water  from  the  same  source  parties  to  such  action,  and 
that  the  court  may  in  one  judgment  settle  the  relative  rights  and 
priorities  of  all  the  parties  to  such  action,  is  permissive  and  not 
mandatory. — Sloan  et  al.  v.  Byers  et  al.,  503. 

Decree — Pleadings. 

13.  The  district  court  may,  under  the  authority  of  section  4852,  Be- 
vised Codes,  in  one  judgment  settle  the  relative  priorities  and  rights 
of  all  the  parties  to  a  water  right  suit,  only  when  pleadings  have  been 
framed  so  as  to  justify  such  settlement.— -Sloan  et  al.  v.  Byers  et  al.^ 
503. 

Parties    Defendant — Bight    Inter    Sese — Adjudication — Estoppel — ^Plead- 
ings. 

14.  A  number  of  defendants  in  a  suit  involving  water  rights,  jointly 
filed  an  answer  alleging  that  their  right  to  the  use  of  a  certain  num- 
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ber  of  iDches  of  water  was  flnperior  and  prior  to  the  right  of  plain- 
tiff, but  failed  to  set  up  their  rights  as  against  each  other.  The  court 
found  that  they  were  entitled  to  the  number  of  inches  claimed  by 
them  and  that  their  "right"  was  superior  to  that  of  plaintiff.  Heldf 
that  the  rights  of  the  parties  defendant,  as  between  themselves,  were 
not  presented  to  the  court  by  the  pleadings  for  determination,  and 
that  therefore  its  decree  could  not  estop  them  from  having  such  rights 
determined  in  a  subsequent  suit. — Sloan  et  al«  v.  Byers^  et  al.^  503. 

Same — Rights  Inter  Sese — Adjudication — ^Legislative  Powers. 

15.  Quaere:  Did  the  legislature  in  enacting  section  4S52,  supra,  in- 
tend to  compel  parties,  made  defendants  to  a  water  right  suit  pur- 
suant to  its  provisions,  to  litigate  their  respective  titles  as  between 
themselves;  and  if  so,  has  that  body  the  power  to  coerce  them  to  do 
so. — Sloan  et  aL  v.  Byers,  et  al.,  503. 

WAYS. 
Obstruction, — see  Evidence^  24. 

WILLa 

Testamentary  Capacity — Evidence. 

1.  Evidence  examined  and  held  to  show  that  testatrix  had  testa- 
mentary capacity,  and  was  not  under  duress  or  undue  influence  at 
the  time  she  made  her  will. — In  re  Miller 's  Estate,  545. 

Signature  of  Testatrix — ^Hand  Quided  by  Another — Statutory  Bequire- 
ments. 

2.  A  testatrix,  who,  being  too  weak  to  sign  her  will  without  assist- 
ance, requested  a  bystander  to  assist  her  in  doing  so,  and  who,  know- 
ing that  the  instrument  she  was  about  to  sign  was  her  will,  held  the 
pen  and  attached  her  signature  with  her  hand  thus  guided,  subscribed 
the  will  as  required  by  subdivision  1  of  section  4726,  Bevised  Codes, 
In  re  Miller's  Estate,  545. 

Publication — What  may  Constitute. 

3.  In  making  a  will  it  is  not  essential  that  the  testator  should  ex- 
pressly declare  the  instrument  to  be  his  will,  but  if,  in  consideration 
of  all  the  attending  facts  and  circumstances,  a  substantial  compli- 
ance with  subdivision  3  of  section  4726,  Bevised  Codes,  providing 
that  the  testator  must,  at  the  time  of  subscribing  or  acknowledging 
it,  declare  to  the  attesting  witnesses  that  the  instrument  is  his  will, 
is  shown,  it  is  sufficient. — In  re  Miller's  Estate,  545. 

Same — Evidence — Sufficiency. 

4.  The  attestation  clause  to  a  will  recited  that  the  instrument  was 
signed  by  testatrix  and  published  and  declared  to  be  her  last  will 
and  testament  in  the  presence  of  the  two  subscribing  witnesses,  who, 
at  her  request  and  in  her  presence,  and  in  the  presence  of  each  other, 
attached  their  signatures  to  it.  At  the  hearing  of  a  contest  to  the 
probate  of  the  will  one  of  the  attesting  witnesses  testified  that  testa- 
trix declared  the  instrument  to  be  her  will.  This  witness  was  cor- 
roborated. The  other  witness  stated  that  he  did  not  hear  her  say 
anything  about  making  her  will.  Held,  that  publication  of  the  will 
was  established  as  required  by  subdivision  3  of  section  4726,  Bevised 
Codes. — ^In  re  Miller's  Estate,  545. 

Execution — Signing    by    Witnesses — Bequest    by    Testatrix — Substantial 
Compliance  with  Statute. 

5.  Held,  that  subdivision  4  of  section  4726,  Bevised  Codes,  pro- 
viding that  there  must  be  two  attesting  witnesses  to  a  will,  each  of 
whom  must  sign  the  instrument  at  the  testator's  request,  and  in  his 
presence,  was  substantially  followed  when  the  legal  adviser  of  testa- 
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triz  requested,  with  her  intelligent  acquieacenee^  the  witnesses  to  sign 
her  will. — ^In  re  Miller's  Estate,  545. 

WITNESSES. 
Credibility  of, — see  Evidence,  25-28,  37;  Instructions  1;  New  Trial,  5,  10. 

Expert, — Evidence  as  to  similar  accidents  in  a  personal  injur/  action, 

when  inadmissible, — ^see  Personal  Injuries,  27. 
ODinion  evidence, — see  Evidence,  3,  33,  34. 
To  wUls,— see  Wills,  3-5. 

W0BD8  AND  PHBASES. 
'  Accomplice '  '^ 

State  ex  rel.  Grice  v.  District  Court,  200. 

'And  Other  Bonds" — (Laws  1899,  p.  79) 

Bnssell  v.  Chicago,  B.  &  Q.  Bj.  Co.,  13. 

'  Approbation ' ' — 

Long  y.  Needham,  417. 

'  Approve '  '— 

Long  V.  Needham,  417. 

'As  Provided  in  the  Code  of  Civil  Procedure— Title  VII,  Part  m" 
(Laws  1907,  Chap.  23,  p.  38)— 
Spratt  V.  Helena  Power  Transmission  Co.,  86. 

'Bond"— 

Bussell  V.  Chicago,  B.  &  Q.  Bj.  Co.,  11. 

'Boycotts- 
Lindsay  &  Co.  Ltd.  V.  Montana  Federation  of  Labor,  272. 

'Concealment  of  Fact" — 

Power  &  Bro.  Ltd.  v.  Turner,  Jr.,  536. 

'Conspiracy" — 

Lindsay  ft  Co.  Ltd.  v.  Montana  Federation  of  Labor,  274. 

'  Default '  '— 

State  ex  rel.  Stief el  v.  District  Court,  301. 

'De  minimis  nan  curat  lex" — 
Hopkins  v.  Kitts,  28. 

'Equal  protection  of  the  laws"— 
State  V.  HoUandy  406. 
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'  Improvements '  '^ 

Helena  Water  Works  Co.  v.  Settles,  239. 

'  Injury '  '— 

Lindsay  ft  Co.  Ltd.  v.  Montana  Fed.  of  L.  et  a1.,  275. 
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State  ex  rel.  Stiefel  v.  District  Court,  3Q4. 
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"Property"— 

Helena  Water  Works  Co.  v.  Settles,  239. 

"Public  Offenses''— (Laws  1903,  p.  27) 

State  ex  rel.  City  of  Butte  v.  District  Court,  206. 

"Personal  Property" — 

Helena  Water  Works  Co.  v.  Settles,  239. 

"Beal  Estates- 
Helena  Water  Works  Co.  v.  District  Court,  239. 

"Relation  Back,"  Doctrine  of — 
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"Such"— 

State  ▼.  Connors,  20. 
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State  T.  Quantic,  57. 

"Undertaking"— 

Bussell  y.  Chicago  B.  &  Q.  By.  Co.,  11. 

"Vein"— 

Noyes  et  aL  ▼.  Clifford,  149  et  seq, 

"Water  Rights- 
Helena  Water  Works  Co.  v.  Settles,  239. 

"WUlfully"— 

State  ▼.  Connors,  17,  18. 

WRITINGS. 

Parol  evidence, — see  Evidence,  32. 
Proof  of, — see  Public  Records,  1. 
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